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Abstract. In the article the research of the specific problems of adminis-
trative and legal regulation of the activity of theNational police of Ukraine
is conducted. The purpose of the scientific article is to carry out the analysis
of certain problematic issues of the administrative and the legal regulation
of the activity of the National Police of Ukraine. A scientific study of the
administrative and legal regulation of the activity of the National Police
was carried out in the works of V.M. Bevzenko, P.D. Bilenchuk, N.P. Bort-
nik, V.A. Glukhoveria, D.O. Denisyuk, S.S. Yesimov, V.V. Garbuzov,
0.V. Kuzmenko, V.I. Kurilo, M.N. Kurko, D.M. Lastovich, 1.V. Filshtein,
A.A. Yarmoluk and others. However, today, the certain issues concerning
the administrative and legal regulation of the activity of the National Police
are of a scientific interest and require further research. In order to achieve
the purpose of the scientific article, taking into account the object and the
subject of the research, the general scientific and special methods were used
in the article, in particular: dialectical method as a general method of scien-
tific knowledge and historical and legal method allowed to consider all the
issues of the topic in dynamics, to discover their interconnection and inter-
dependence, to explore the ways of the developing of the legislation, that
regulates the activity of the National Police of Ukraine, the comparative
legal method, the logical-semantic method, the formal-logical method and
the dogmatic (formal-legal) method. The recent research and publications
on the subject is determined. The analysis of the legislation thatregulates
the activity of the National Police of Ukraine is performed. The different
approaches to understanding of the administrative and legalregulation are
conducted. The definition of the administrative and legalregulation of the
activity of the National police of Ukraine is provided. The analysis of the
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objectives and the principles of the activity of the National police of Ukraine
is carried out. The analysis of the regulations not of the highest legal force
is carried out too. In the article also the list of the legal acts that have been
adopted by the time police work is provided. The research of the court prac-
tice and the lawyer practice is also given. It is concluded that the list of
the valid legal acts that have been adopted by the time police work require
reviewing and amending with current requirements, trends of the legal regu-
lation and in order to bring them into line with the changes in the legislation
and the adoption of the Law of Ukraine “About the National police”. Some
grounded recommendations for improving the Law of Ukraine “About the
National police” are proposed. The author’s version of the Article 40 of the
Law of Ukraine “About the National police” is proposed.

1. Introduction

Formation of Ukraine as a legal, democratic and social state requires the
providing of proper law and order, the achievement of which is impossible
without the improvement of the legal framework that regulate the activity
of the state authorities. First of all it concerns the activity of the bodies of
internal affairs of Ukraine.

It should be noted that an important step in the reforming of the activity
of the bodies of internal affairs of Ukraine aimed at raising of the level of
law and order in the state, became the liquidation of the militia and the
introduction of the National Police, that as correctly it is stated in the litera-
ture, from the tool of “force” support of the political regime should become
a social institution, which guarantees the effective protection of the individ-
uals, society and state from criminal encroachments [1].

As of today, the legislative basis of the newly created body is, firstly,
insufficient, and secondly, it does not fully correspond to the realities of the
present.

On July 2, 2015, the Verkhovna Rada of Ukraine adopted the Law of
Ukraine Ne 580-VIII “About the National Police” (hereinafter — the Law).
According to the Article 1 of the Law, the National Police of Ukraine is
a central executive authority body that serves the society by the ensur-
ing of the protection of human rights and freedoms, combating of crime,
maintaining public security and order. In exercising of its powers, the
police is guided by the following principles: the rule of law, the respect for
human rights and freedoms, legality, openness and transparency, political
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neutrality, interaction with the population on the basis of the partnership,
continuity.

At the same time, according to the Article 2 of the Law, police tasks are
to provide police services in the following areas: 1) the ensuring of public
safety and order; 2) the protection of human rights and freedoms, as well
as the interests of society and the state; 3) combating and counteraction of
crime; 4) provision of assistance services according to the law to persons
who require such assistance because of personal, economic, social reasons
or as a result of emergencies [2].

In addition, it is well-known that the successful exercise of the powers
of any government body, including the National Police, and the compli-
ance with its principles of activity, not least depends on the quality of legal
acts that regulate its activity. It should be noted that certain inaccuracies,
ambiguous interpretations, misunderstandings in the content of the legal
acts, reduce their effectiveness.

Unfortunately, some rules of the Law are set out in such a way as to
exclude the possibility of the effective administrative and legal regulation
of the activity of the National Police, the ensuring of the compliance with
the principles and implementation of the tasks of the latter.

Therefore, the issue of improving the legal acts that regulate the activity
of the National Police, the bringing them in conformity with international
standards is of high relevance.

2. The concept of the administrative and legal regulation

In addition, it should be noted that the legal regulation of the activity
of public authorities is a significant place in the process of the building of
Ukraine as a law-governed state. Therefore, it is obvious that the proper and
effective execution of their functions and powers by the state authorities is
impossible without the administrative and legal regulation, which requires
further research and improvement.

At the same time, in the context of our study, the theoretical definition
of the concept and content of the administrative and legal regulation of the
activity of the National Police of Ukraine becomes relevant, for which it
is first of all to apply to the doctrinal provisions of the administrative law.

Thus, in the theory of law under the legal regulation is understood as the
purposeful influence of the legal norms that are adopted by the state and are
the appropriate administrative means to ensure the rights and legitimate inter-
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ests of individuals and legal entities and the state in social relations in order
to subordinate their legally established law and order, as well as with the
protection and development in the interests of society and the state [3, p. 51].

In turn, in the legal encyclopedia the legal regulation is defined as the
power of the state that is exercised by the state through all legal means to
influence the social relations with a purpose to their ordering, consolida-
tion, protection and development, as well as the influence on the behavior
and consciousness of citizens through the declaration of their rights and
responsibilities, the establishment of certain permissions and prohibitions,
the approval of certain legal acts, etc. [4, p. 369].

At the same time, the administrative-legal regulation is understood as
the purposeful influence of the norms of the administrative law on social
relations in order to ensure the rights, freedoms and public legitimate inter-
ests of individuals and legal entities, the normal functioning of civil society
and the state with the help of administrative and legal means.

Also the researchers-administrators distinguish the main features of
the administrative-legal regulation: the purposeful nature, the presence of
a certain subject and the scope of legal influence, the focus on the rights,
freedoms and public interests of individuals and legal entities, organiza-
tional and orderly nature, the presence of certain stages that provide for the
regulation of social relations, provision on the basis of the implementation
of the administrative-legal method [5, p. 241-242].

There ia a similar view of T.S. Goncharuk, who considers the following:
“Mechanism of the administrative-legal regulation — it is a system of the
administrative and legal means (elements), through which the legal regula-
tion (streamlining) of public relations in the field of public administration
is carried out” [6, p. 23]. It should also be noted that taking into account
the subject of the legal regulation of the administrative law, most schol-
ars believe that the structure of the mechanism of the administrative-legal
regulation consists of administrative-legal rules, acts of interpretation and
acts of implementation of administrative-legal rules, administrative-legal
relations.

It should also be noted that the vast majority of the blighty administrators
and scholars point out that the subject of the legal regulation of the admin-
istrative law is social relations of managerial nature. At the same time, it
should be emphasized that such leading administrators as V.K. Shkarupa and
T.O. Kolomoets, rightly complement that the administrative law is intended
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to regulate relations in the sphere of the providing by the executive bodies
and local self-government bodies of the implementation of the protection of
rights, freedoms and legitimate interests of individuals and legal entities [7].

In the context of the study it should be noted that the above-mentioned
scholars have developed a general doctrine of administrative law, formed by
V.B. Averyanov, who believed that the basis of the new administrative-legal
doctrine should be the human-centered ideology. According to it, the state
should fully satisfy and defend the interests of citizens, that is, to act for
the benefit of a man — through the comprehensive provision of the priority
of his/her rights, the freedoms of legitimate interests in the field of public
administration [8, p. 7].

Thus, taking into account the foregoing, we can conclude that the admin-
istrative and legal regulation is primarily intended to ensure the rights, free-
doms and legitimate interests of a man and a citizen, as well as a society and
the state as a whole.

3. Law regulation of the activity of the National Police

At the same time, it is necessary to note that in the scientific litera-
ture the analysis of the administrative and legal regulation of various state
authorities, including the bodies of internal affairs, has been covered for
quite some time.

Thus, the legal regulation of the bodies of the internal affairs is under-
stood as the effective state influence on these bodies for the purpose of their
organization in accordance with the tasks of society and the state in the
interests of the protecting of human rights and citizens, which is ensured by
a certain system of regulatory regulation [9, p. 45].

In this issue the opinion of D.V. Vlasenko is efficient. He claims that
the administrative and legal regulation of the activity of the National Police
should be considered as a process of streamlining by means of the admin-
istrative law, by authorized agents of the relevant social relations that arise
in the connection with the organization and operation of the National Police
[10, p. 126].

As we see, there are no significant differences between the abovemen-
tioned definitions of scientists regarding the administrative-legal regulation.
All of them distinguish in the definition of the administrative law two oblig-
atory elements: the power influence on social relations and the availability
of certain legal means by which this influence is exercised.
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Thus, from the analysis of the above-mentioned definitions of the admin-
istrative-legal regulation, we can conclude that its mandatory element is the
availability of the certain legal means, or rather, the administrative-legal
norms through which the power influence on social relations is exercised.

The view of S.V. Kivalov is similar. He notes that the mandatory element
of the mechanism of the administrative and legal regulation is administra-
tive law rules as some rules of conduct, that are established or authorized by
the state and are obligatory for implementation [11, p. 14].

At the same time, in the context of our study, it should be noted that the
significance of the legal regulation is mediated by the object of such regula-
tion, that is, the environment in which and under the influence of which law
affects on social relations.

In this regard T. Takhovych claims that the sphere of the legal regulation
is those social relations (economic, political, cultural, national, religious,
etc.) that require legal influence. These relations that constitute the subject
of legal regulation, are volitional, objectively need influence from the state
and have a clearly defined content [12, p. 297].

Thus, taking into account the foregoing, in order to clarify the essence of
the administrative and legal regulation of the activity of the National Police
of Ukraine it is necessary to find out what should be understood under the
notion of “the activity of the National Police of Ukraine”, which is the sub-
ject of the said regulation.

At the same time, in order to determine the administrative and legal reg-
ulation of the activity of the National Police of Ukraine as an object of the
administrative and legal regulation, it is necessary at first to reveal the con-
tent of such components of the concept as “the activity” and “the National
Police of Ukraine”.

It should be noted that the notion of the National Police of Ukraine is
provided by the legislator in the Article 1 of Law of Ukraine Ne 580-VIII
“About the National Police” and has already been mentioned earlier in our
study. At the same time, it is necessary to apply to scientific literature to
find out the meaning of the term “activity”, which is an integral part of the
concept “activity of the National Police of Ukraine”.

So, according to the Academic Explanatory Dictionary of the Ukrainian
language, activity means: 1. Application of one’s work to something;
2. Functioning, action of organs of a living organism; 3. Detection of power,
energy of something [13].
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In the scientific literature, the category of “activity” is also defined in
different ways, in particular: as the conscious actions of a person, that are
accompanied by reflection; the process of the implementation of the norms
in the field of labor relations [14]; as a process of creating by the subject of
conditions for its existence and development or their using for transforming
the environment in accordance with the goals and objectives of the organi-
zation in which it works [15, p. 234]; as a manifestation of the abilities of
the individual during the practical using of his intellectual capital for the
purposeful change of certain economic and social objects [16, p. 83]. In this
case, the activity is connected with the activity of the person (subject). It
is the internal (psychic) and external (physical) activity of the person (sub-
ject), that is regulated by the realized purpose [17, p. 43], is the basis of the
activity, its essence.

Thus, we can conclude that the category of “activity” is disclosed pri-
marily because of the term “actions”, that is why the activity of the National
Police of Ukraine from the legal point of view can be considered through a
set of the legal acts that are carried out by certain subjects.

Taking into account all the above and the fact that the content of the
administrative-legal regulation is characterized by the presence of a specific
imperative-power method, in order to clarify the content of the administra-
tive and legal regulation of the activity of the National police of Ukraine
as the object of the administrative and legal regulation it is necessary to to
uncover its features.

So, the analysis of the legislation and the scientific literature allows us
to state that the features of the administrative and legal regulation of the
activity of the National police of Ukraine are:

— the administrative and legal regulation of the activity of the National
police of Ukraine has a purposeful character, because such regulation is
directed at the regulation of certain social relations, namely those that arise
from the activity of the National Police of Ukraine;

— the administrative and legal regulation of the activity of the National
police of Ukraine is aimed primarily at ensuring constitutional rights, free-
doms and public interests of a person and a citizen;

— the administrative and legal regulation of the activity of the National
police of Ukraine is carried out on the basis of norms of administrative law;

— the administrative and legal regulation of the activity of the National
police of Ukraine is carried out with the help of the means and methods of
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the administrative-legal regulation, which are used by the subjects of the
public administration in the field of the administrative and legal regulation
of the activity of the National Police of Ukraine;

— the administrative and legal regulation of the activity of the National
police of Ukraine is accompanied by the emergence of the subjective public
rights and obligations among the subjects of legal relations that arise in the
course of the activity of the National Police of Ukraine.

Thus, we can state that under the administrative legal regulation of the
activity of the National Police it is necessary to understand the system of the
administrative and legal means that are used by the subjects of the public
administration, which within their competence are called to regulate the
activity of the National Police on the basis of the administrative law norms,
that are aimed at the exercise of influence on social relations in order to
ensure the constitutional rights and legitimate interests of man and citizen.

Consequently, taking into account the foregoing, in order to identify the
problematic issues in the administrative and legal regulation of the activity
of the National Police, it is necessary to analyze some of the administrative
and legal norms governing the activity of the latter.

4. The problems of the legislative support of police activity

Problems of the legislative provision of police activity can be consid-
ered from the point of view of the existence of the legal basis of the police
activity and the availability of gaps and collisions in certain legal acts.

So, speaking about the normative acts that concern the activity of the
police itself, it should be noted that there are not many normative acts at
the moment.

The main legal acts that regulate the activity of the police are the Law
of Ukraine “About the National police” from 2 July, 2015 Ne 580-VIII, the
Posture about the National Police, approved by the Resolution of the Cabinet
of Ministers of Ukraine from 28 October, 2015 Ne 877, the Posture about the
patrol service of the Ministry of the Internal Affairs, approved by the Order
of the Ministry of the Internal Affairs of Ukraine dated 02.07.2015 Ne 796,
the Resolution of the Cabinet of the Ministers of Ukraine dated September
30,2015, Ne 823 “About the Uniformity of the Police”, the Instruction of the
registration of the police materials on administrative violations in the field of
the road safety, recorded not in the automatic mode, approved by the Order
of the Ministry of the Internal Affairs of Ukraine of 07.11.2015 Ne 1395, the
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Instruction about the procedure of detecting of the drivers of vehicles of signs
of alcohol, narcotic or other intoxication or staying under the influence of
drugs that reduce the attention and the speed of reaction, approved by the
joint Order of the Ministry of the Internal Affairs of Ukraine and the Ministry
of Health of Ukraine from 09.11.2015 Ne 1452/735, the Resolution of the
Cabinet of the Ministers of Ukraine dated 17.12.2008 Ne 1103 “About the
approval of the Procedure of the referral of drivers of vehicles for inspection
to detect the condition of alcohol, drugs or other drunkenness or stay under
the influence of medicinal products that reduce the attention and speed of
reaction, and the conduct of such review”, the Order of the Ministry of the
Internal Affairs of Ukraine dated 23.12.2015 Ne 1614 “About the organiza-
tion of the issuing of special tokens by the police”.

Along with this, the National Police is guided in its activities by norma-
tive acts that were adopted during the operation of the militia and regulated
its activity, that adversely affects to the activity of the police today.

These acts include the Law of Ukraine of June 30, 1993, Ne. 3353-XII
“About the Road Traffic”, the Order of the Ministry of the Internal Affairs
of Ukraine dated December 19, 2012 Ne 1176 “About the Approval of the
Instruction of the organization of the work of the criminal department mili-
tia of children's affairs, the Disciplinary Statute of the internal affairs insti-
tutions of Ukraine from 22.02.2006 Ne 3460-1V, the Resolution of the Cab-
inet of the Ministers of Ukraine of 10.10.2001 Ne 1306 “About the Rules of
the Road”, a letter of the Ministry of the Internal Affairs of Ukraine dated
November 25, 2009 Ne K-4836, etc.

It should be noted that this is not an exhaustive list of the normative
legal acts that are referenced by the staff of the National Police in carrying
out their activity, however, the said legal acts regulate the procedure for
the activity of the officers of militia. In accordance with paragraph 5 of the
Section XI of the Law “The final and transitional provisions” of the Law of
Ukraine “About the Militia” was declared invalid. Therefore, the reference
to these acts is illegal, because in accordance with the Article 19 of the Con-
stitution of Ukraine, bodies of state power and bodies of local self-govern-
ment, their officials are obliged to act only on the basis, within the limits of
authority and in the manner that is provided by the Constitution of Ukraine
and the laws of Ukraine.

The National Police is a state authority and, accordingly, its discretionary
powers and the manner in which they are carried out should be exclusively
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within the principle of lawfulness, with the application of the norms that are
legally valid during the process of the bringing to the legal liability of the
legal entities and the individuals. Failure to adhere to this principle leads to
the negative consequences in the form of the destruction of the legal basis
for the functioning of the mechanism of state authorities, as separate units.
Consequently, taking into account the foregoing, we can conclude that
the normative acts that were adopted during the operation of the militia in
order to regulate the activity of the latter, which are still in force, need to be
revised and amended to take into account modern requirements, trends of
legal regulation and in order to bring them in line with changes in the legis-
lation and the adoption of the Law of Ukraine “About the National Police”.

5. The problems of legal regulation of the activity
of the National Police

In the context of our study it should also be noted that in the area of the
administrative and legal regulation of the activity of the National Police
there are still some problematic issues.

Thus, the Article 40 of the Law of Ukraine “About the National Police”
contains provisions that the police may, for the purpose of the ensuring of
public safety and order in order to prevent, detect or record offenses, pro-
tect public safety and property, ensure the safety of persons and ensure the
observance of traffic rules, may fix to uniforms, office transport facilities,
mount / place on the external perimeter of roads and buildings automatic
photo and video equipment, and also use information that was obtained
from automatic photo and video equipment that residing in someone else’s
possession [2].

The said right derives from the provisions of the Article 9 of the Law
of Ukraine “About the National Police”, which stipulates that the police is
acting on the principles of openness and transparency.

As we see, the norm that is analized in the study is not imperative, since
it does not oblige the National Police staff of Ukraine to use with their
powers technical devices and technical means that have photography and
motion pictures functions, video recording, or photo means in each case
when staff is exercising their authority.

We believe that the wording of the article 40 of the Law of Ukraine
“About the National Police” in this version does not contribute to the
achievement of the objectives of the police, the effective implementation
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of the police officers of their powers, as well as the protection of the police
themselves.

This is primarily due to the fact that one of the aspects of the implemen-
tation of the tasks of the National Police of Ukraine is the proceedings in
cases of the administrative offenses that are committed by the police offi-
cers of Ukraine in order to timely, comprehensively, fully and objectively
clarify the circumstances of each case, resolve it in strict accordance with
the law, the ensuring of the implementation of the issued resolution, as
well as the identifying of the causes and the conditions that conducive to
the administrative offenses, the preventing of the offenses, the educating
of the citizens in the spirit of the observance of laws, and strengthening the
rule of law.

The administrative offense (misdemeanor) is meaned as the unlawful,
guilty (intentional or negligent) act or inaction that infringes to public order,
property, rights and freedoms of citizens, to the established procedure of
management and for which the law provides for the administrative liabil-
ity (the Article 9 of the Code about Administrative Offenses) and therefore
the proof of the guilt is one of the circumstances to be proved in cases of
administrative offenses.

Yes, according to the Article 280 of the Code of Ukraine About the
Administrative Offenses the body (the official), including the staff of the
National Police during the considering a case about an administrative
offense, are obliged to find out: whether an administrative offense was
committed, whether this person is guilty of his commission, whether it is
subject to administrative responsibility, whether there are the circumstances
mitigating and aggravating the responsibility, whether material damage
was caused, whether there are grounds for the transfer of material about an
administrative offense to the consideration of a public organization, a labor
collective, as well as to find out other circumstances that have a meaning for
the proper resolution of the case [18].

In addition, in the process of the proceedings about administra-
tive offenses that is committed by the National Police officers, the latter
apply a variety of measures to secure proceedings in cases of administra-
tive offenses: administrative detention, personal review and review of the
things, seizure of the things and documents, temporary withdrawal of a
driver's license, temporary detention of vehicles, removal of persons from
the management of vehicles, river and small size vehicles and inspection

11
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of the state of alcohol, narcotic or other intoxication, or due to exposure to
medicines that reduce their attention and reaction rate.

The above circumstances, as well as the legality of the application of
measures to ensure the conduct of cases about the administrative offenses
are established by means of evidence.

According to the Article 251 of the Code of Ukraine about administra-
tive offenses the evidence in an administrative offense case is any factual
data on the basis of which the authority (the official) determines in the stat-
utory procedure the presence or absence of an administrative offense, the
guilt of the person in his commission and other circumstances of the impor-
tance for the correct solution to a case [18].

These data are established by the protocol about the administrative
offense, by the explanations of the person who is being brought to the
administrative liability, victims, witnesses, the expert opinion, the mate-
rial evidence, the testimonies of the technical devices and technical means,
which have functions of photo and video shooting, video recording, includ-
ing those that are used by the person who is the subject of the administra-
tive liability, or witnesses, and also those/which who are working in an
automatic mode, or means of photographing and filming, video recording,
including those that are used by the person who is the subject of the admin-
istrative liability, or witnesses, and also those/which who are working in an
automatic mode, which are used when the supervising for the observance
of the rules, norms and standards concerning road traffic safety, by the pro-
tocol on the removal of things and documents, as well as other documents.

It should be noted that the duty to collect the evidence relies on the per-
sons that are authorized to compile the protocols about the administrative
offenses, that are determined in the Article 255 of the Code of Ukraine
about administrative offenses.

At the same time, the body (the official) evaluates the evidence based on
its internal conviction, based on a comprehensive, complete and objective
study of all the circumstances of the case in their totality, guided by the law
and legal awareness [18].

In addition, it should also be noted that the analysis of the judicial prac-
tice allows us to state that the legality of measures of the ensuring of the
proceeding of the cases in administrative offenses, as well as the imposition
of administrative penalties at the place of committing of the administrative
offense or in court is often contested in the court.
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Therefore, the presence of photographic and filming, video recording
at the judicial appeal of the decisions of competent bodies to bring to the
administrative liability and to apply some measures to ensure the conduct
of cases about administrative offenses, would be crucial.

In our view, in order to ensure the rule of law, security and law order,
the protection of human rights and freedoms, the interests of society and the
state, as well as the fight against crime, it is necessary to oblige the employ-
ees of the National Police of Ukraine to use technical devices and technical
means in each case, when they are exercising their authority, that have the
functions of photography and film, video recording, or photographic and
cinematographic, video recording.

Thus, in order to improve the administrative legislation and to eliminate
existing legislative gaps, we propose the part 1 of the Article 40 of the Law
of Ukraine “About National Police” to spell out in such edition:

The Part 1 The police to ensure public security and order with a purpose of:

1) prevention, detection or recording of an offense;

2) protection of public safety and property;

3) security of persons and their own security;

4) ensuring of compliance with the rules of the road:

—is obliged to fix on the uniform clothes, the service vehicles, the auto-
matic photo and video equipment, and also to use the information received
from the automatic photo and video equipment, which is in someone else’s
possession;

— has the right to mount / place on the external perimeter of the roads and
buildings automatic photo and video equipment.

The Part 2 The information about mounted / placed automatic photo-
graphic equipment and video equipment must be placed in a prominent place.

3. The persons must be notified by a police officer of the using of the
automatic photo and video equipment.

6. Conclusions

Summing up the above, we can conclude the following:

1) the administrative and legal regulation is primarily intended to ensure
the rights, freedoms and legitimate interests of a man and a citizen, as well
as a society and the state as a whole;

2) the administrative legal regulation of the activity of the National
Police it is necessary to understand the system of the administrative and

13
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legal means that are used by the subjects of the public administration, which
within their competence are called to regulate the activity of the National
Police on the basis of the administrative law norms, that are aimed at the
exercise of influence on social relations in order to ensure the constitutional
rights and legitimate interests of man and citizen;

3) the normative acts that were adopted during the operation of the mili-
tia in order to regulate the activity of the latter, which are still in force,
need to be revised and amended to take into account modern requirements,
trends of legal regulation and in order to bring them in line with changes in
the legislation and the adoption of the Law of Ukraine “About the National
Police”.

4) the Law of Ukraine “About the National Police” requires the improve-
ment in the term of consolidation of the imperative law rules that relate the
using of technical equipment and equipment by employees of the National
Police with functions of photography and motion pictures, video recording,
or photographic and cinematographic, video recording.
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Abstract. The essence of globalization in the field of labor relations is
explored. The mechanism of influence of the global informational environ-
ment on the national labor market is described. The subject of this study
is labor lawsuits, which arise from the subjects of labor law in the exer-
cise of their right to work through forms of remote employment and with
the growth of the Internet. The purpose of the research aimed at analyz-
ing existing and developing new labor-law approaches to the regulation
of non-traditional, modern forms of employment and ways to realize the
right to work in modern society is formulated. In accordance with the stated
goal, the task of determining the factors influencing the development of
the typology of non-standard employment, clarification of the concept of
“digitalization” and analysis of the provisions of the Concept of the devel-
opment of the digital economy of Ukraine will be addressed. It is indicated
that an important direction of the research is also the justification for the
need for a meaningful revision of the concepts of labor law, such as the
workplace of an employee, labor function, work mode, work schedule, etc.
Today the state lacks a perspective vision of the future employment model
of the population, oriented not only to increase the quantitative indicators
and to shun labor relations, but above all to ensure qualitative changes in
the workplace. It has been discovered that far more people prefer remote
independent work to order, taking into account a number of criteria: dis-
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placement in the demographics of the labor force, the formation of a new
type of employee, the development of mobile technologies, a wide network
of social connections, innovative education and family status ( worker with
family responsibilities). It is proved that the process of digitalization entails
modernization of the workplace, the basic principles of which should be:
providing employees with mobile communication, using mobile business
applications, participating in videoconferences, proper infrastructure and
safe digital space. Describes the digital labor market, serving as a new seg-
ment in the existing market, whose share and weight is constantly growing.
Unfortunately, however, it has to be noted that, despite the large number of
people engaged in the digital labor market, in the current labor legislation
there is no legal regulation of this form of employment as a distant work,
which does not allow freelance persons to be fully to realize the right to
work guaranteed by the Constitution of Ukraine.

1. Beryn

Hoeuszna memu ma akmyanvricmos Haykogux piuiens. besnepeurum e (axr,
10 y Cy4acHHX yMOBax BiOyBaeThCsl (hOpMyBaHHs INI00aIbHOTO iH(OpMa-
uiitHoro cepenopuia. lle € AMHAMIYHEM Ta 00’ €KTUBHHAM MPOIECOM, TIOB’ s
3aHMM 3 PO3BHUTKOM iH(OpPMAaifHO-KOMIT IOTEPHUX TEXHOJOTIH Ta PO3MOB-
CIOJDKEHHSIM 1X Y BCIX HampsiMax CyCHIbHOTO XHTTsI. Hapasi koHcTaTtyeMo
Tepexijl BiI IHIYCTpiaIbHOI /10 1HQOPMAIIHOT eKOHOMIKH, 110 00YMOBITIOE
nporiecy TpaHchopMallii MpaBoBOTO PEryITIOBaHHS TPYIOBOTO MpaBa, 3MiHY
3MICTY TPYZOBHUX IPABOBITHOCHH, XapakTepy Ta (hopM 3alHITOCTI.

Ha sxanp, croromui aepkaBi HEe BHCTa4Ya€e MEPCICKTUBHOTO OadeHHS
MaiOyTHBOT MOzENl 3aliHATOCTI HAaceJIeHHs, OPIEHTOBAHOI HE TUIBKU 1 HE
CTITBKM HA 30UIBIICHHS KUTbKICHMX TMOKa3HHUKIB 1 JIETIHI3AIII0 TPYIOBUX
BiJTHOCHH, a OO0 MipOIO CIPSAMOBAHOT Ha 3a0e3MedeHHs SIKICHUX 3py-
meHb y cdepi mpalli, peryaroBaHHS BipTYalbHOTO TPYAOBOTO MPOCTOPY,
PO3BUTOK HOBUX, HECTAHJAPTHUX (HOPM TPYHOBOI IisSIBHOCTI.

[IpaBuna perysiroBaHHS 0i3HECY CTBOPIOIOTH B3a€MO3B’S30K MIX Jier-
KiCTIO BesieHHS Oi3HECY Ta HOBUMH pOOOYNMH MicusiMH. PO3BHTOK EKOHO-
MIKH HEMOXKIIMBHE 0e3 MoJepHizamii npaBui (QyHKIIIOHYBaHHS TPYIOBOI
ctepu. BigxwieHHs y Oik TPOMI3IKOTO PETYJIFOBAHHS M, HABITAKH, 3aiiBe
MocJIabJICHHS Ta TinepOoITi30BaHa Jiidepaizalisi, IPU3BOISATH 10 OJHOTO —
TIJIBUINCHHS TOKa3HUKIB TIHHOBOT 3aHATOCTI Ta OQIIIHHOTO 0e3p0o0ITTS,
MOPYIICHHS 0Aa30BUX COIIaJbHUX MPaB.
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ToMy pO3BHTOK IUGPOBUX Ta THPOPMALIWHUX TEXHOJIOTIH MOBUHEH
CTHMYJTIOBAaTH PO3pOOKY BiIIOBIIHUX MPABUI PETyIIOBAHHS BipTyaabHUX
TPYIOBUX BIIHOCHH SK HETHUIOBUX (opM 3aitHsarocTi. Lle € BaxmuBuM Ta
AKTyaJbHUM 3aBIAHHAM HAyKOBUX PO3BIJIOK Ta JOCIIAHUIIBKOTO MOIIYKY.

Mema oocniodcenns ma HAyKO80-00CAIOHUYLKE 3a60aHHA. 3MIHH, 1110
Bi0yBaIOThCS B €KOHOMiuHIN cepi, ¢popmyBaHHs iH(opMariiiHoro ta
U(pPOBOTO MPOCTOPY SIK HOBOI chepH TPyAOBOI iSTBHOCTI, 00YMOBIIIO-
I0Th METY AOCIIJDKCHHS, SIKC CIPSMOBAHE HA aHaJi3 iICHYIOUHX Ta BHPO-
OJIEHHST HOBUX TPYIOTPABOBUX IIIXOAIB JO periiaMeHTAaIlii HeTpaauIlii-
HUX, CydacHUX (HopM 3allHATOCTI Ta CrIoCco0IB peatizallii mpasa Ha Mparko
y Cy4acHOMY CyCHUIbCTBI. BiMOBIIHO /10 OKpecIeHOi MeTH OyIyTh BUPi-
IIyBATHCs 3aBIAaHHS BU3HAUYCHHS (DaKTOPIB, IO BILIMBAIOTH HAa PO3BUTOK
THITIOJIOT1] HECTaHJAAPTHOT 3aMHATOCTI, 3’SICYBaHHS MOHATTS «IUPPOBi-
3amii» Ta aHaniz mojokeHb KoHuemnmii po3BUTKY HUPPOBOI EKOHOMIKH
VYkpainu. BaxJIuBUM HampsMKOM JOCIIKCHHS TAKOXK € OOIPYHTYBaHHS
HEOOXITHOCTI CYTTEBOrO MEPErIsAy YCTAICHHX B TPYAOBOMY IIpaBi
MOHATH, TAKUX K poOode MicCIe MpaliBHUKA, TPYyAOBa (YHKIS, PEXKUM
pobotu, rpadix poOOTH TOIIO.

Memooonozisi docnioxcenns. JIOCSITHEHHS METH 1 PIIICHHS HOCTaB-
JICHUX y JOCIIJDKCHHI 3aBJlaHb 3/1MCHIOETHCS 13 3aCTOCYBaHHSIM METOJIIB
JIOTIYHOTO 1 MMOPIBHSUTLHOTO aHaJi3y, CHCTEMATH3allil Ta TECOPETUIHOTO y3a-
TaJbHEHHS.

2. ®aKTopH, sIKi BIJIMBAIOTH HA PO3BUTOK Bi/l1aj1eHO] 3aHATOCTI

3Bakaroun Ha CTPIMKUH PO3BUTOK HMU(POBUX Ta IHPOPMAIIHHUX TEX-
HOJIOT1H, CJIiT BII3HAYNTH, 10 €KOHOMIYHUI PO3BUTOK KpaiHM HA JaHOMY
eTari TsDKie 10 HOBUX (popM 3aiiHATOCTI Ta crocoOiB peasizauii mpaBa Ha
Ipalio y Cy4acHOMY CycliibcTBi. Po3BUTOK IIU(POBOT eKOHOMIKH YKpaiHU
MOJIATA€ Ky CTBOPEHHI PUHKOBUX CTUMYJIIB, MOTHBAILIill, HONUTY Ta (hopMy-
BaHHI MOTpPed 1010 BUKOPUCTAHHS IM(POBUX TEXHOJOTIH, IPOAYKTIB Ta
MOCTYT cepell YKPaiHCBKUX CEKTOPIB MPOMECIOBOCTI, Cep KUTTEMIsUTb-
HOCTI, 613HeCy Ta CyCHiabcTBa A iX e(heKTUBHOCTI, KOHKYPEHTO3MaTHOCTI
Ta HAI[IOHAIBHOTO PO3BUTKY, 3pOCTaHHS 00CATIB BUPOOHUIITBA BUCOKOTEX-
HOJIOTTYHOT NPOYKIIii Ta Oarononyyds HaceieHHs» [1]. OTxke, HOBI TeX-
HOJIOTIT Ta PO3BUTOK ITU(PPOBOi CKOHOMIKH CTUMYITFOIOTh PO3BHTOK HOBHX
(dhopM 3aHHATOCTI, HA SIKi ICTOTHO BIUIMHYB IUTHN psijt pakTopiB. o SKHX,
Ha HaIy AYMKY, CJIiJl BI/ITHECTH HACTYITHI:
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3miwgenns 6 demoepadhii pobouoi cunu.

AHaJi3yI041 CTaH Ta roJI0BHI MPOOJeMH PUHKY Tpalli, CJTiJl HacaMIepea
3BEpHYTH yBary Ha JiemMorpagidti mpouecH, ski Bii0yBaloTbCsl Ha HHOMY.
Hemorpacgivuna kpu3a B YKpaiHi, sika XapaKTepHU3y€eThCsl IOPIUHUM CKOPO-
YeHHAM YHUcelbHOCTI HaceneHHs Bia 350 tuc. mo 400 tuc. ocid, BruMHya
0e3rnocepeIHbO 1 Ha YMCEIbHICTh aKTUBHOI POO0YOT CHITH.

3a mannmu MixzapoaHoi opranizanii mpari (MOII) 3 2007 p. mo 2015 p.
YHCENbHICTh MOJIOAL y cBiTi 30inbmmiace Ha 14,2%, npu oMy 3aiHs-
TICTB y Wil Tpymi 3pocna Ha 4,2%, mocsrHyBmu 357 MinblioHiB. PiBeHb
6e3pobitTs cepen momoxi Bupic i3 13,7% y 2007 p. no 14,9% y 2015 p.
Lle#t moKa3HUK 3HAYHO BUIIMK cepell FOHAKIB Ta JIBUYAT, HIXK cepell J0poc-
JIUX pOOITHHKIB, Je 6e3po0iTTs ckianae 5,1%. HacTka 3aifHATHX MOJIOTUX
JIONCH y 3aralibHii YHCETbHOCTI MOJO/I B OCTAHHE JCCATHPIUYS CKOPOTH-
nacst 3 51,6% no 47,3% [2].

Taka kapTHHA CBIAYUTH PO T€, L0 CYYaCHOMY CYCHUIBCTBY BKpait
HEOOX1/IHI 3MiHH, SIKi 3MOXKYTb 3HHU3UTU PiBEHb 0€3pOOITTS cepel MOIOAi
Ta aKTUBI3yBaTH TaKUM 3HAUHHMN cerMeHT puHKY mpari. [Ipu mpomy cruizn
BPAXOBYBATH, 1110 MOJIOAB SIK CY0’€KT TPYHOBHX BiHOCHH, ITparxHe i 31i0Ha
710 HeCTAaHIapTHHX, BiAJaIeHUX (opMm mparti.

Dopmysants npayieHUKA HOBO20 MUMNY.

Xycainos P. B. ta /lanuenko JI. I'. BBakaroTh, 10 «... IHHOBAIIi{HA EKOHO-
MiKa IPYHTY€ThCS Ha 3HAHHSAX, 1 I1e O3HAYae, MO OCHOBHUM KaIliTaJIoM Oy/ib-
SIKOT €KOHOMIYHOT CTPYKTYpH CTa€ IHTEJCKTyaJbHA BIIACHICTB, JIFOICHKHUMA
KariTaj, iHHOBAIliiHI PO3pOOKH Ta «HOYy-Xay», a He MarepialbHi aKTHBU
1 TPaJMIIifHI pecypcH, IO e pa3 CBIAUUTH PO TpaHchopmaliito Marepi-
QJIbHOI OCHOBM KarliTally B iHTeNeKkTyalbHy» [3, c. 25]. [loromkyrouucs y
LIJIOMY 3 BKa3aHUM I[PABOBUM II1JIXOJIOM, CJIiJI 3a3HAUUTH, 1110, JIICHO, JJIst
MIIBUILCHHS PiBHS 3alHATOCTI Ta MONAJIBIIIONO PO3BUTKY CKOHOMIKH 3HAHHSI
€ HEOJIMIHHO BayKJIMBHMH, aJIe BBAXKAEMO 32 JIOIIJIbHE 3BEPHYTH YBary Ha Te,
10 MiJAroTOBKa (axiBIsi HOBOTO THITy TOBUHHA 3/1IHCHIOBATHCH Yepe3 BIUIUB
Ha pi3Hi cepu HOro 0COOMCTOCTI: KOTHITHBHY, OCOOMCTICHY Ta MpodeciiiHy.

30KpemMa CITiJ] TOBOPUTH MPO Taki SKOCTI, SK: BUCOKY MOTHBAINIO 1O
TBOPYOCTI, MMOYYTTS HOBOTO, YMIHHS MHUCIUTH HECTaHJIAPTHO, BUHAX1IJTH-
BiCTh, BMIHHS MPUHMATH PIICHHS y CUTYaIlisIX HEBU3HAUEHOCTI, BMIHHS
BIJICTOIOBATH BJIACHY TO3MIIII0, (PaXOBY THYYKICTh 1 MOOUIBHICTH, BMIHHS
BHPIIIIYBAaTH HETUITOBI 3aBJIaHHSI, ONTAHYBaTH HOBY MPO(ECito, BMIHHS BUKO-
PHUCTOBYBaTH IIU(PPOBI TeXHOJOTIi B poboTi Tomo. Kpim Toro, KiibKicTh
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pobounx Micib B YKpaiHi, 1110 MOoTpeOyOTh BiJ MPAiBHUKIB MPUHANMHI
0a30BOro pO3yMiHHS iHPOPMALIHHO-KOMYHIKAL[IHHAX Ta HUPPOBUX TEXHO-
JIOT1H, CTPIMKO 30UTBIIYETHCS, @ BMIHHS KOPUCTYBATUCS TEXHOJIOTISIMU CTa€
OCHOBHOIO BUMOTOIO JI0 TIEPCOHAIY, IO € MPEBATIOIOYNM YHUHHUKOM, SKAN
BIUIMBA€E Ha (DOPMyBaHHS MPalLliBHUKA HOBOTO THUITY.

Baaxkaemo, 1110 BHACHIIOK MiIBUICHHS PiBHS iHTENEKTyaslizarlil mparii
MPAIiBHUK CTAa€ BIACHUKOM HAWOUIBII BaXKIMBOTO 1 YHIKaJIbHOTO 3aC00y
BHPOOHHUIITBA — CBOTO JIFOJICHKOTO KamiTalmy. Lle cTUMyIroe mupoKe BUKO-
puctanHs (GopM HecTaHIAPTHOT 3alHATOCTI, OCKUIBKH camMe BOHHU Jal0Th
OUTBIIMIA piBEHb CBOOOIN, IPUPOITHO TPH OLIBIT BUCOKOMY PiBHI BiJIIOBI-
JTATBHOCTI 32 pe3yJIbTaTh CBOET Mparli.

Pozsumox mobinenux mexnonozii.

3 oy Ha MacmITabu PO3BUTKY Ta IMOIIUPEHHST HOBUX TEXHOJIOTIH, HE
MOKHA 3QJIUIIUTH OCTOPOHB TOH (haKT, IO CydacHa JIFOAUHA HE MOXKE MPO-
’KATH TIOBHOIIHHUH JIeHb 0€3 MOOUIBHOTO Telie(hOoHY, a MOIMpeHHs iH(Oop-
Mallii y colianbHUX Mepekax HaOyio 3HaYHUX MaclITaliB.

HemronaBHO «cTano BigoMmo, IO yKpaiHChkuil 6ot-topuct PatentBot
YCHIIIHO 3apeecTPyBaB MEPIIy TOProBeIbHY MapKy B YKpaiHi. BiamosigHa
JOKyMEHTAllis, SIKa CBIMYMTH MO YCHINIHY PEECTpamilo, BXKe IepefaHa
BIIACHHKaM, TOBioMiste pecype liga.net”. Ha3a miei Toproroi Mapku ta
il mpU3HAYECHHS HEBIIOMI, ajie TYT BayKJIHBIiIIe caM (haKT YCHIIIHOTO 3aBep-
IIICHHSI TIPOLIETYPH. SIK MOBIOMIISETHCS, Ha PEECTPAIIIIO TOPrOBOI MapKH 3a
MIPUCKOPEHOIO TIPOIISYPOrO minuio 4,5 micsii [4].

Hlupoka mepeoica coyianbHux 36 s13Ki6.

Crizx 3ayBaXkKWTH, IO BEJIHMKA KUTBKICTh JIOJCH HAMAra€ThCsl CTBOPHTH
BITACHHH IMIJI)K Ta PO3LIMPUTH CBOE KOJIO 3B’SI3KIB 3aBISIKU BUKOPHCTAHHIO
couiagbHUX Mepex. Lle Moxe cTocyBaTHCs, K B3arajii KOXKHOT OKpeMoi
ocobu, sxa abo mrykae po0OoTy, abo Bxke il Ma€ y THUX K€ CAMHUX COIlialIb-
HHUX MEpEexkax, TaK 1 MEeBHOI OKpeMoi KaTeropii ociod, siki ITyKaroTh MOTEH-
HiitHuX po60TOAaBLIB — (pidaHcepH. SK MOKa3yIOTh JOCIIKEHHS KOMIIa-
Hii Payoneer, Facebook craB oxni€ro 3 HalOIbII 3pydHHUX 1 MOMYNSIPHUX
wiatdopM sl TpoQeCciiftHOTO MPOCYBaHHS 1 CIIJIKYBaHHS 3 KIIIE€HTAMHU.
binpme momoBmuM ¢pimancepis (54%) BukopucTtoByroTh Facebook mis
peKJIaMH CBOiX mocyT y nopiBHsHHI 3 38% B 2015 p Jlpyre Micrie 3aiimae
LinkedIn — mro tutardopmy aiist ipodeciifHOTO CIIIKYBaHHS BUKOPHUCTOBY-
10Th 40% Qpimancepis. [lig gac ommryBanus B 2015 pomi mume 14% pec-
nmoH/IeHTiB BKasaym LinkedIn B sikocTi MaiiiaHdMKa [Tl TOMITYKY pOOOTH.
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Innosayitina ocsima.

OcranHiM yacoM 0araro JIOC/IiIHUKIB HATOJIONIYIOTh Ha TOMY, 1110 Cydac-
HUU PiBEHb OCBITU HE MOXKE MOBHICTIO SIKICHO 3a0€3MeYUTH HEOOXiTHUMU
3HAHHSMU Ta HABUYKAMU MalOyTHIX NpaliBHUKIB, YHACTIOK YOTO 3’ SIBJIS-
I0ThCs HOB1 (hopMHU HaBUaHHS Ta TEHJCHIII y cdepi camoocsitu. Kpim Toro,
pOOOTONABIIIB MMOYMHAKOTH I[IKABUTH «MeTanpodeciiiHi Ta ocoOucTicHi
KOMIICTEHIIIT — 3aTHICTh peajli30oByBaTH IEBHY MO3UIIiI0, MOOLTBHICTD, Bif-
KpPHUTE CTaBICHHS 10 CBITY» [5], SIKi MpaIliBHUKH MalOTh PO3BUBATH B COOi
MIPOTATOM YCBOTO Yacy, [0 BOHHU MPALIOIOTb.

3a ocTaHHI JICKIbKA POKIB 3HAYHO 301IBIIHIIACS KIJIBKICTh IHCTPYMEH-
TiB JJIS1 PO3BUTKY KOMIICTEHTHOCTEH, SIK JUIS TIPAIFOI0YOTO HACEIICHHS, TaK
1 11T CTYACHTIB. 30KpeMa 3Ha9HOI MOMYIIIPHOCTI HaOyIH KOPOTKOCTPOKOBI
OCBITHI TIpOrpamMH 3a KOPIOHOM, sIKi «HacamIepe] HaJIaroTh CTyACHTaM
MOXKJIMBICTh OTPUMATH KOHLENTYaJIbHO HOBI 3HAHHs 200 K OMTHUOUTH BXKe
Ha0yTi, a TAKOXK O3HAMOMUTHCS 13 3aX1IHOI0 CUCTEMOIO OCBITH, I1IBUIIUTH
piBEHb BOJIOMIHHS IHO3EMHOIO MOBOIOY [6].

Kpim Toro, cTpiMKO pPO3BUBAETHCSA OHJAWH OCBITa Y BUIVISAI MacOBHX
BIAKPUTHUX OHJAWH-KypCiB. «['0JIOBHOIO OCOOMHMBICTIO i BOAHOUAC MEpeBa-
TOI0 MaCOBHUX BIJIKPUTHX OHJIAMH-KYPCiB € T€, III0 HABYATHUCS MOXKE KOXKCH,
XTO Oaxkae (KOJHWX BIKOBHX, TEPUTOPialbHUX, (PIHAHCOBUX UM IHIINX
oOMexeHb Hemae), y Oynb-skuid 4yac (Bijeo3amnucH JIeKIid, IHTepaKTHBHI
3aBIaHHs Ta (OPYMH JUII OOTOBOPEHHS JIOCTYIIHI IJI0I000BO) Ta y OyIb-
SIKOMY Micii...» [7].

Ta OCHOBHOIO (HOPMOIO PO3BHTKY CBOIO MPOQECIHHOrO piBHSA, 5K
MpaiiBHUKA, Tak 1 podotomasis € lifelonglearning, sika BU3HAYA€THCS 5K
«MOCTIMHUNA TBOPUMI PO3BUTOK 1 BJOCKOHAJICHHS KOXKHOI JIIOJUHM IPO-
TATOM YChOTO JKUTTS IIJITXOM B3a€EMOJIIT MK 3HAHHSIMH, 110 3/100yTi Ha
MOYaTKOBHMX €Tarax OCBITH, 1 3HAHHSIMHM, 3JJ00yTHMH Ha MOAANBIIUX €Ta-
nax, a TaKoXk B3a€MOJIisl MK TEOPETUYHUMH Ta MPAKTUYHUMHU 3HAHHSIMH,
0 MiATBEPKYIOThCS KOMIIETEHTHICTIO B MOAAJBIIOMY X MPAKTUYHOMY
BUKOpHCTaHHI. BoHa oxorutioe 6a30By mpodeciiiHy 1 Mogambiry OCBITY,
niependadae MmociiJOBHE MOEIHAHHS HABYAIBLHOT 1 IPOQeCciitHOT NisITbHOCTI
B OCBITHIX 3aKJiajiax, nmpogeciiie caMOBIOCKOHAJICHHsI HA PI3HUX JKUATTE-
BHX eTamax» [8, c. 451].

Cimetinuii cman (npayienux i3 cimeinumu 00608 a3kamu).

Xoya CIMEHHUI CTaH HE Ma€ JKOIHOTO 3B’SI3Ky 3 PO3BUTKOM iH(opMa-
IHHO-KOMYHIKAIIHHUX TEXHOJOTIH Mpo sKi WIUIOCS BHILE, Ta HE MOXHA
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3aJIMIIATH HOTO OCTOPOHB, 00 BiH TAKOX € OTHUM 3 (DaKTOPIB, IO BILUIABA-
I0Th Ha PO3BUTOK BiJIaieHoi 3aiHATOCTI. Hapasi, y HalioHaaIpbHOMY 3aKo-
HOJIABCTBI IPSAMO HE 3aKpilliieHa Taka KaTeropis, sIK «IIpaliBHUK i3 CiMeii-
HUMH 000B’ SI3KaMU».

Crin 3a3Ha4YMTH, IO CHOTOAHI 3rajika Mpo MPALiBHUKIB i3 ciMEHHUMU
o0os’s3kamu € y Konsennii MOIT Ne 156 «IIpo piBHe cTaBieHHS 1 piBHI
MOYJIMBOCTI JIJISl TPYASIIIUX YOJIOBIKIB 1 KIHOK: TPYISUI 13 CiIMEHHMMH
000B’s13KaMm», sika paTr(ikoBaHa 3aKOHOM YKpainu Bix 22 oBTHA 1999 p.
1 € YaCTHHOIO HAITIOHAJIFHOTO TPYAOBOTO 3aKOHOAABCTBA. [1omoxkeHHs maHoi
KOHBEHII11 HaOyJIu IeTajIbHOTO pOo3BUTKY y Pekomenmartii Ne 165 «I1po piBHe
CTaBJICHHS 1 PIBHI MOXIJIMBOCTI JUTSl TPYSIIMX YOJIOBIKIB 1 )KIHOK: TPYISII
i3 ciMEHHUMH OO0OB’sI3KaMU», SKa 3a3Hauae, M0 MPAIIBHUKA «i3 CIMEM-
HUMH 000B'SI3KaMH, SIKi BUKOHYIOTh 00 02)Kar0Th BUKOHYBATH OILIauyBaHy
po0OTY, 3IHCHIOBATH CBOE MIPABO Ha Iie, HE IMiUIAraloun TUCKPUMIHAIIT Ta,
0 3M031, TApPMOHIMHO MOETHYI0UH CiMeliH1 i ipodeciiiii 0060B's3km» [9].

30kpema mpaiiBHUKaMH 13 CiMEHHMMH OOOB’SI3KaMu, BIAMOBITHO 10
ct. 287 mpoekty TK Vkpainu, BU3HaIOThCS MaTu, OaThKO, YCHHOBIIOBAY,
OMIKYH, MiKITyBaJbHUK, TPUHOMHI OAaTbKH, @ B OKPEMHX BUIIAJKaX, IEePe-
Oauenux uM Kogekcowm, — iHmmit unen cim’i [10]. Baxkaemo, mo yHidi-
KOBaHWH MIJIX1/ 10 peryaOBaHHs Mpalli YOJIOBIKIB Ta KIHOK 13 CIMCHHUMHI
000B’sI3kaMH MOXKe 3a0€3IeYUTH OCTAaHHIM PiBHI MOKJIIMBOCTI y 3alHSATOCTI
Ta KOHKYpPEHTOCIPOMOXKHICTh Ha PUHKY Tpalli. BiporinHo, 1 HallioHaIbHE
3aKOHOJIAaBCTBO MAa€ BPaxOBYBATH 3a3HAYCHI TEHJICHIIIT.

OTxe, BHHUKHEHHS BiITaJICHOT 3aHATOCTI, sSKa 3HAYHO Habupae 00epTu
Ha CHOTOIHIITHEOMY PUHKY Ipalli, € 3aKOHOMIPHHUM IPOIIECOM TpaHchop-
Marii cepu 3alHATOCTI, SIK B YKpaiHi, Tak 1 10 BCbOMY CBITY. Byno nose-
JICHO, 10 CTPIMKUK PO3BUTOK BIJTAJICHOI 3aMHATOCTI OOYMOBIIOETHCS
psaoMm ¢akTopiB, 10 SKUX HaleXaTh: 3MilIeHHS B Jemorpacdii poOodoi
cuid, GOpMyBaHHS MPalliBHUKA HOBOTO THUITY, PO3BUTOK MOO1IBHUX TEXHO-
JIOTiH, MIMPOKa Mepeska colliaibHUX 3B’ S13KiB, IHHOBAIlil{HA OCBITA Ti CiMEHi-
HUH CTaH (MPaIiBHUK 13 CIMCHHUMHU 000B’sI3KaMN).

3. Ilu¢posizauist podoyoro micus
VY XXI cromiTTi BaXKIIUBY pOJIb Y JKUTTI KOXKHOTO BiJirpae iHdopma-
MIHHUE TIPOCTip y sAKOMY BiH 3HaxomuThes. CITiji 3BEpHYTH yBary Ha Te,
10 3aCTOCYBaHHS KOMIT FOTEPHOT TEXHIKH, 1HPOPMAIIHHIX TEXHOJIOTIH Ta
Mepexi Internet, 00’ eHye JrONCH 3 PI3HUX KpaiH B €JMHE CBITOBE CITIBTO-
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BapUCTBO, sIKC HE Ma€ KOTHUX oOMexeHb. Porbs Mepexi Internet B Takomy
CIIBTOBAapUCTBI 3pOCTa€ HAA3BUYAIHO MIBHIKO, a PO3MillleHa iH(popmaris
€ He TUIbKM HaWBaXIUBIIIMM (PAKTOPOM CIIJIKYBaHHS, BOJOJAIHHI HOBUMH
3HAHHSAMH, OCBITH 1 BUXOBaHHS, ajie TAaKOXK HEOOX1AHUM 3aCO00M CYIPOBO-
JUKCHHSI TOBApIB 1 MOCIYT, YKJIaJCHHS YTOA, MPAlCBIAIITyBaHHS, MiTBEp-
JOKEHHS MOJIiH, aKTiB TOLIO.

CtpiMKO 3pocTae KiTBKICTh 1 3HAYEHHSI TaHUX, CTBOPEHUX 200 3amuca-
HUX B IdpoBoMy (opmari. 30imbIIyeThCs 1 HOTpeda koMnaHiil B mpode-
cioHanmax, 3AATHUX YIPABJISATH BEIHUKHMU MacHBaMH NU(POBHUMHU JAHUMH,
3a0e3redyBaTu X KOHQIICHIIHHICTD 1 Kibep3axucT. KpiM Toro, 3aBIsku
CTpIMKO 3pocTarouiid nugposizaiii, 3’sSBHIACS MOXIWBICTh BUKOHAHHS
CBOIX Oe3mocepeHiX TPYAOBUX 000B’A3KIB BIIIAJICHO Bl pOOOYOT0O MiCIIs.

17 ciunst 2018 poky Oyna cxBaneHa KoHremninist po3BUTKY 1H(DPOBOI eko-
HOMIKH, sIKa 3a3Havae, 1m0 HuppOoBi3alis e «HACUUCHHS (Pi3HYHOTO CBITY
CJIEKTPOHHO-IIU(POBUMU HPUCTPOSIMM, 3aC00aMH, CHCTEMaMHU Ta Haja-
FO/KEHHS €JIEKTPOHHO-KOMYHIKAI[iI{HOrO 00MiHy Mi* HUMHU, 1110 ()aKTUYIHO
YMOXJIUBIIIOE IHTETPaJIbHY B3a€MOJII0 BIpTyaJIbHOTO Ta (hi3MIHOTO, TOOTO
CTBOpIOE Kibep¢iznunuii mpoctip» [11].

B emnoxy nu¢posizamii eKOHOMIKH HOBUM TPYJOBHUM aKTHBOM CTaIOTh
iH(poOpMamiliHi JaHi Ta MPaiBHUKY, SIKi B 3M031 €()eKTUBHO iX BUKOPUCTO-
ByBatu. Lleit mporec moTpedye He TUIBKM OMTHUMI3aIii 1HPPACTPYKTYpH,
a it pepopmyBaHHs puHKY mpaili. ChOTOIHI BEIHMKY KUTBKICTh NPOIECIB Y
JUSUTBHOCT1 OLIBIIOCTI YCTAHOB aBTOMATH30BaHO, a MpOrpaMHe 3abe3re-
YCHHS € CIICIiaTi30BaHUM, CYYaCHHUM 1 TAaKUM, SIKE TIOCTIHHO OHOBIIFOETHCSL.
[Ipote Bce wactime cTpaTeriyHi pillieHHS MOTPeOYHOTh aHATITHYHOT M-
TpuMKU. ToMy HaOyBarOTh BOKJIMBOCTI CTPATEridyHa POJIb i BIPOBAKCHHSI
IHHOBAIIHHUX ITiIXO/TIB Y 3aHHSATOCT] HACEIICHHSI.

OCHOBHUMHU LIJSIMH LU(POBOTO PO3BUTKY €:

* TIPUCKOPEHHS CKOHOMIYHOTO 3POCTAHHS Ta 3aJyUYCHHS IHBECTHIIH;

* TpaHc(opMallisi CEKTOpPiB €KOHOMIKM B KOHKYPEHTOCIPOMOXHI Ta
e(peKTHBHI;

* TEXHOJIOTIYHA Ta IU(pPOBAa MOACPHI3AIlS MPOMHUCIOBOCTI Ta CTBO-
PEHHSI BHCOKOTEXHOJIOTIYHUX BUPOOHUIITB;

* JIOCTYTHICTH UIS TPOMAJsSH TepeBar Ta MOXIUBOCTEH HH(POBOTO
CBITY;

* peaizallisi JIFOJCHKOTO Pecypcy, PO3BUTOK HU(GPOBUX IHIYCTPIA Ta
MG POBOro MiANMPUEMHHUIITBA.
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[udposizalis 3MIHCHIOETHCS Yepe3 MEXaHi3M €KOHOMIUHOTO 3pOCTaHHS
IUISIXOM MiABUIICHHS €()EeKTUBHOCTI, MPOAYKTUBHOCTI Ta KOHKYPECHTO3IAT-
HOCTI Bl BUKOPUCTaHHs HUPPOBUX TexHOooriH. Llei npuHimn nependavae
JocsirHeHHsI HU(poBoi TpaHcpopMallii raimy3eil eKOHOMIKH, chep TisTbHO-
CTi, HAOYTTS HUMM HOBHX KOHKYPCHTHHX SIKOCTEH Ta BlnacTuBOCTel. Bcee-
OXOIUTIO0YA IU(POBi3allisi Mae Ha METI KOMIUIEKCHE Ta IMHOOKe MepeTBo-
PEHHSI iICHYFOUHX aHaJIOTOBUX EKOHOMIYHHX, COIIaIbHIUX CHCTEM Ta cep y
HOBY LIHHICTB Ta AKICTh AJS X €(EKTUBHOCTI, PO3BHUTKY, 3py9IHOCTI BUKO-
puctanHs Tomo. [{udporsizallis cTBOPIOE HOBI MOMKIIMBOCTI JIJIsl IHBECTH-
IAHOT JisITbHOCTI Ta HOBI poboui micus [11]. To6To, mponec mudposiza-
111, skuii OyiTo akTHBOBaHO KOHIIEMIN€I0 pO3BUTKY IIUPPOBOi CKOHOMIKH Ta
cycmiibeTBa Ykpainu Ha 2018 — 2020, ctaB 00’ €KTHBHOIO MPUYUHOKO JJIS
TpaHcopMallii IHCTUTYTY 3alHATOCTI HACEJICHHS Ta MEpPEXOAy BiJl CTaH-
JAPTHUX IO HOBUX HECTAHIAPTHUX (POPM 3aHHATOCTI Ta CTBOPEHHS HOBOTO
BUJY POOOYUX MICIb.

Tpancdopmaliii, ToB'A3aHi 13 MepexoaoM Ha HUPPOBI TEXHOJOTI, CTBO-
PIOIOTH HOBI MiJIXOAM Ta CTHUJII AISABHOCTI, KOTPI B CBOIO YEPry BEAYTh /0
CYTTEBOTO MEPETIISY YCTAJICHOTO B CYCIIJILCTBI MOHSTTS «POOOYE MicCIe».
VY «uudpoBoMy» CBITI poOoui Micls NEpecTarTh OyTH NPHB’ S3aHUMHU
10 (DI3BMYHUX MiCIlb — BOHH CTalOTh «IUPPOBUMI», MOOITBHHUMH, TOOTO
TaKHMH, 1[0 3araJIoM He TIOTPeOYIOTh TIOCTIHHOTO TIepeOyBaHHs MTpalliBHUKA
Ha pobodomy Mmictii. Came BipTyabHO-IIM(POBUH CBIT HA/TA€ TIOTYKHI MOX-
JIUBOCTI 3aJ1s TIOCTIHHOTO repeOyBaHHs MpalliBHUKA B OHJIAWH-PEKHMI.
Lleit TpeHa MOMMPIOETHCS HAA3BUYANHO IMIBUAKO W MO3UTUBHO CIpPUKMA-
€ThCSI TICPEBAKHOIO OUTBIIICTIO MPAIiBHUKIB, SKHUM MOA00A0ThCSA THYYKI
crocoOu poOOTH, KOTPi JA03BOJSIOTH IPUIUIATH OLTBIIEC YBAard KIEHTaM,
Ipy3saM, ciM'i. Lle Moxe He TUIbKH CIIPUATH 30€peKeHHIO KBaJli(hiKOBaHUX
MpaIiBHUKIB, aJi¢ i 30UIBIINTHU MOJIATKOBI HAJIXOJKEHHS, BHECKH COIialb-
HOTO CTpaxyBaHHs, a TOJIOBHE — BIUTUBATH Ha PUHOK 3aiiHATOCTI [12].

Konnemnisi «uudpoBux poOOYHX MiCIby» MOIIUPIOETHCS HAJI3BUYAWHO
MIBUAKO y Oi3HEC-CEpEe/IOBHIIl Ta TO3UTHBHO CIPUIIMAETHCS MEPEBAKHOIO
OIITBIITICTIO MPAIiBHUKIB, SKUM MOI00aI0ThCS THYUKi CHOCOON pOOOTH, MOXK-
JIMBICTH MPAIIOBATH BJIOMA, HA BIIMOYHHKY, TOOTO 3 Oyb-sikoro mictis [11].

BinmosinHo 10 koHIENiT «udpoBe podoye Miciie — BipTyalbHUN €KBi-
BaJICHT (DI3MYHOT0 POOOYOTO MiCIlsl, KOTPUN BUMArae HaJIe)KHOT OpraHizallii,
KOPHCTYBaHHS Ta YIIPABITiHHS, OCKIIFKH BOHO Ma€ CTaTH 3all0PyKOTO ITiIBHU-
IeHOT e(heKTUBHOCTI MPAIiBHUKIB Ta CTBOPEHHSI JJIs1 HUX O1IbII CIIPHSITIIH-
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BUX yYMOB mpami» [11]. 3 maHoro BH3HAUEHHS PO3YyMi€MO, IO OpraHi3allis
Mae 3a0e3MeuuTH Hale)KkHe (YHKIIOHYBaHHS THUIIOBHX CJICMEHTIB TaKUX
SIK, eJIeKTPOHHA MOIITa, iHTepHeT Ta BeO-koH(pepenuii. Ilpore, ocHOBHMIA
YIPaBIiHCHKUNA aKIIEHT POOUThCA Ha CHiBpOOITHUKA, 1110 JO3BOJIE BU3HA-
yuTH U (PoBE podoUe Miclie He TPOCTO 30ipHUM TEPMIHOM IS BCIX 3a3Ha-
YEHHUX TEXHOJIOTIH.

Buaumi yactuam 1iudpoBoro po6ouoro MicIst — I1e TEXHOJIOTT 1 MeTou
po0OTH, SIKi JO3BOJIFOTH JIFOJSIM 00'€THYBaTHCS, CITUIKYBATUCS 1 B3a€MOJIi-
ATH, He 000B'SI3KOBO TiepeOyBarouH juiieM Jo auils. OnHa 31 crareit Deloitte
nmokasye 1ie B Takuii crioci6: «lludpose podoue miciie BKiIroYae B cede Bei
TEXHOJIOTI1, SIKI JIFOM BUKOPHCTOBYIOTH 3 METOI BUKOHAHHS POOOTH Ha
cydacHoMy pobodomy micii. L1 TexHomorii BapiroroThes Big HR-gomaTkis i
0i3HeC-I0aTKIB JI0 EIEKTPOHHOI MOIITH, MUTTEBHX ITOBIIOMIICHB, 8 TAKOX
KOPIIOPAaTUBHUX COLiaTbHUX KOMYHIKALIii 1 BipTyaabHUX 3ycTpidei» [13].

Hudpose podoye micie crpusie THYYKOCTI B METO/IaX BUKOHAHHS 0e3-
MOCEPEHIX TPYAOBUX 00OB’SI3KiB, CTUMYJIIOE CIUIBHY POOOTY Ta B3a€MO-
o, MATpUMY€E MOOUTBHE Ta iIHTEPAKTHBHE poOOUE CepeaoBHIIE, epeada-
yae BUOip TexHoJOoTiH 1 podoTH. IlepeBaramu mudpoBUX poOOUNX MICITh
€ 3MCHIIICHHS BUTPAT Ha arnapaTHe 3a0e3nedeHHs, opicHi MPUMIIICHHS, Bia-
PSUDKEHHS TOIIO — 3a3HaveHo y Konmenirii.

Edextuae nmdpose podoye micie BiIOKpEMITIOE poOOTY Bix (i3ud-
HOTO MICIISI PO3TallyBaHHS MPOTSIroM Oinbinoi yacTuHU yacy. [lomiOne
«3BUTBHEHHS JIFOJIMHU Ma€ PsiJi BAKIMBHUX HACHIJKIB HE TUIBKH JIJISL TOTO,
Jie TIPAIIOIOTh JIIOIH, a W IS TOTO, SIK (POPMYFOTHCSI KOMAHIIH 1 SIK JIFOIH
30MparoThCS pa3oM, MO0 BUPIIIUTH JIOKAIBHI podiemu. Bime-npesuneHt
Microsoft B 3axigniit €Bpomi Klaus Holsec hopmynroas me Tak: «Y maii-
OyTHbOMY yCHIIIHUMH OyIyThb Ti KOMIIaHii, ki 371aMaloTh Oap'epu Mix
JIIOIbMHU, iX POOOYMM MicLIEM 1 TEXHOJIOTISIMH, & TAKOXK AayTh MOXKJIMBICTD
CiBpoOiTHUKAM OyTH MPOAYKTUBHUMHU 1 KPEaTUBHUMH, /1¢ 6 BOHU HE 3Ha-
xonunucs. <...> lle BUMarae Takoi KOPIOpaTUBHOI KyJIbTYpH, sIKa CTABUTh
Ha Tieplie micie came monei» [13].

B VkpaiHi muiaHy€eThCsl IEpEeTBOPCHHS POOOUHX MiCIb ACP/KaBHHUX CITY K-
0oBIiB y nuppoBi podoui micis. Lle nepenbdaueHo Konmernitiero po3BUTKY
M poBoi EKOHOMIKH Ta cycmiabcTBa Ykpainu Ha 2018-2020 poku. Hapasi
B)Ke 3pO0JICHO TepIITi KPOKH Ha MIISXY 10 TAKOTO TIEPSTBOPCHHS.

OTxe, MO)KEMO 3 YIEBHEHICTIO TOBOPUTH PO Te, IO Iporec Iudpo-
Bi3allii TSATHE 3a COOO BaXJIMBI CTPYKTYPHI 3MiHH y cdepi 3alHATOCTI
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HaceJieHHs. PO3BHBalOThCS HOBI (DOPMH 3aHHSTOCTI, IO TSATHE 332 OO0
TpaHC(HOPMAIIIO TaKOT BaXKITMBOI YMOBH IIpi, SIK p00O0OYE MiCIe, OCHOBHUMH
MIPUHLUIIAMH CTBOPEHHS SKOTO MaloTh OyTH: 3a0€3MeUeHHs CIIiBPOOITHHUKIB
MOOIJIBHUM 3B’I3KOM, BUKOPUCTAaHHS MOOUIbHHUX Oi3HEC-I0AaTKiB, y4acTh
y BifieokoH(pepeHIiaxX, NpaBUiIbHA IHPPACTPYKTypa Ta O6e3neuHui nugpo-
BUII TPOCTIp.

4. BipryanbHuii puHox npaui Ta gpinanc

®dopmyBaHHs IT00ATBHOTO 1HOOPMAIIHHOTO CepelOBHINA € 00’ EKTHB-
HUM TIPOIIECOM, B OCHOBI SIKOTO JIGKHUTh aKTUBHUH PO3BHTOK iH(OpMAIIiii-
HO-KOMIT FOTEPHHX TEXHOJIOT1H Ta MOBCIOJHE MPOHUKHEHHS 1X Y BCl chepu
cycmiibera. [lepexina Big iHaycTpianbHOT 10 iHGOPMAIIHHOT eKOHOMIKH Ta
MIPUCKOPEHHUH PO3BHUTOK iH(OpMAaTH3aLii CyCIIECTBa OOYMOBIIOIOTE MIPO-
necu Tpancdopmarii puHKY Ipaili, 3MiHA 3MICTY 1 XapakTepy mpari.

Ha namry mymky, 0ocobiamMBOCTi 3MicTy mpalli B iH(opMaliiHii eKoHO-
Milli IOJNATaIOTh B HACTYITHOMY:

* TO-TIeplle, MiIBUIYy€ThCS PIBEHb IHTENEKTyai3amnii mpari;

* TO-JpyTe, 3MECHIIYETHCS YacTKa Ba)KKOi, MOHOTOHHOI IIpalli, cTepeo-
TUITHUX OTICpAILiif;

* TIO-TPETE, PE3yNbTarT Mpaili Bce OUIbIIe 3alle)KHUTh BiJl TBOPYOCTI,
YMIHHS TpUIMaTH HECTaHJapPTHI pIlICHHs, OPIEHTYBaTHUCS Y 3HAUYHUX
1H(pOpMAIIHHUX TTOTOKAX, MOYKJIIMBOCTI MPOYKYBaTH 1HHOBAIIIT;

* T0-4eTBEPTEe, TBOPYICTh JIA€ 3HAYHI MOXKIIMBOCTI ISl camopeatizaliii.
[TpomykT TBOpPUOCTI y pedoBiii Gopmi OIM3BKMIA JIO MarepialbHOTO MPO-
JYKTy, MPOTE BiH € YHIKAJILHUM Ta HE MiJJISrae BiATBOPSHHIO abo0 Haja-
TOJDKEHHIO MacOBOI0 BUPOOHHMILITBA.

Citifi 3a3HaYUTH, IO HE3BAXKAIOYHM HA aKTyallbHICTh IUGPOBi3allii cyc-
MIJILHOTO )KUTTS Ta IHHOBAIIMHICTh EKOHOMIKH, sIKa TATHE 32 0000 pedop-
Malilo PUHKY Tpalli €INHOrO BU3HAYCHHS BIPTYyaJbHOTO PUHKY B LITIOMY,
Ta BIpTYaJbHOTO PUHKY Ipalli 30KpeMa, B Halll 4ac, MOKU 10 Hemae. Tak,
Pomanos A.H., Onuanos b.E. po3yMitoTs i BipTyadbHUM PUHKOM «Bip-
TyaJbHUH IPOCTIp, JI¢ EKOHOMIUHI Cy0'€KTH 32 TOMOMOTOIO POy i IpH-
JOaHHS KOMYHIKAIIWHUX Ta 1HQOPMAIIHHUX MOCIYT 3MiHCHIOIOTh KOMEp-
1iiHi oneparii». byropcekmii B.H. «0e3miv mponasIliB 1 MOKYIIIIiB IEBHOTO
CJIEKTPOHHOTO TOBapy (MPOIYKTy a00 mociyru)». PymsHaies B.®., bapka-
noB C.A., I'ypeena 1.B., KpaBuiB B.A. po3yMitoTh iJi BipTyaJbHUM pPHH-
KOM «IIPOMOHOBaHI CUCTEMOI0 [HTEepHET KOMYHIKaliliHI Ta 1HhopMaIiiHi
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MOCITYTH KOMEPIIIHHOTO Npru3HaueHHs» [14]. BinmoBiiHO 10 HAIOI TOUYKU
30py, BHIA€ThCS HEIPABOMIPHUM OOMEXKYBaTH BIipTyaJbHUI PHHOK IpH-
N0aHHSAM TIIBKM KOMYHIKaliiHUX Ta iHpopMauiiHux nocayr. 1o cyTi, Ha
BipTyaJbHOMY PHHKY MOXKYTh IIPOJIABATUCS 1 KyITyBaTUCS TOBAPH i IIOCITYTH,
10 MAIOTh PEUOBY (hopmy.

Bomnowac E. B. byrypnakina mnepexoHana, 1mo iHdopmariitHo-
KOMIT FOTEpHI TEXHOJIOTIi HE € CYTHICTIO BipTyaJIbHOTO PHHKY, @ 00’ €KTHBHO
TEXHOJIOTTYHUM CEPEIOBUINEM, sike OOYMOBIIOE ioro icHyBanHs. Jlocmin-
HUIISI BBOXKAE, 10 BIPTyaJIbHUH PHHOK — II€ CHCTEMa CKOHOMIYHUX BiJTHOCHH
MIDX TeorpadiuHO pO3MOJUICHUMH Cy0’eKTaMHU, sIKi (DYHKI[IOHYIOTh 3aBIISKA
KOMYHIKAIIHHUM Ta 1HOOPMALIHHIM MOXIIUBOCTSIM III00AJIBHOT Mepexi
(1HTepHeT), 3 IPUBOIY KYIIBII-IPONAXKY TOBAPIB Ta MOCIYT, 1€ 3 ypaxyBaH-
HSIM PHHKOBHX CHUTHAJIB IiI0Z000BO, B PEKHMI PEabHOTO Yacy BH3HAYa-
€ThCS 1X KIiHIICBA BApTICTh. 32 C€KOHOMIYHUM MPU3HAYCHHSIM BIpTyalbHHN
PHHOK BUCHUMH TIOIIISEThCSA HA BIPTyaIbHHHA PHHOK TOBApiB Ta MOCIYT;
BipTyasbHUI pUHOK iH(OpMALlii; BipTyanbHU puHOK Ipari [15, c. 69, 71].

[HpOopMaliitHO-KOMII FOTEPHI TEXHOJIOT11 3MiHIOIOTh HE TLTBKH MIPOIEC
mpati, a # gopmy ii opranizamii. [HpopmaTuzalis TpyaOoBOro mporecy
CTBOPIOE TNEPEIYMOBH Il ICHYBAaHHS 1 PO3BUTKY BipTyadbHOTO PHHKY
mpani. Bipryansanii puHOK mpalli XapakTepHu3yeThes HACTYITHUMH O3Ha-
KaMH: IO-Tieplie, HasBHICTIO iH(OpMaIliiHOT mpalli, pe3yIbTaToM SKOi €
iH(popMaIiiHu{ ToBap (TOCyra); Mo-Apyre, HASBHICTIO BIpTyalbHOI 1H)-
PacTPyKTypH, O CKJIAIy SIKOi BXOASTH OHJAWH IIaT(opMu I TMOIIyKY
poOOTH 1 TIPOTIOHYBAHHS MMOCIYT, EJICKTPOHHI IUIATIKHI CUCTEMHU, iH(OP-
MalliiHi CHCTEMH TOIIO; MO-TPETE, HASBHICTIO BIPTyalbHHUX CyO’€KTIB,
TaKWX SK: 3aMOBHUKH TOCIYT Ta IPAIiBHUKHU (EICKTPOHHI (pilaHCEepH)
[16, c. 219].

3apo/pKeHHS BipTyaJbHOTO PUHKY Ipalli MoB’si3aHe 3 iHPopMaliitHUMH
TEXHOJIOTIIMH, 3 IXHIM CTPIMKO 3pOCTalOUUM MOTCHILAIOM Ta MOCTIHHUM
3[ICIIEBICHHSAM, SKi BIJIKpUBAIOTh 3HA4HI MOXKIMBOCTI /ISl TTOSIBU HOBHX
HUIAXIB JUIS TIONIYKY Ta MPOTO3MINT Mpalli, a TaKoX Ui 11 opranizarii, sk
y Mekax OKpeMHUX KOMIIaHi{, Tak i cycmijapcTBa B miomy. b. banancuno-
BHY BU3HAYA€ BIPTyalbHUM (€JIEKTPOHHUI) PHHOK TIpalli, SK KibepHeTUYIHE
CepeIOBHIIIEe, B IKOMY BiJIOYBalOThCS BIIHOCHHHU 3 IPUBOILY 0OMiHY iH(pOp-
MAITI€r0 PO BUTBbHI BaKaHCIT Ta HAsBHY poOOUy CHITY 1 B SIKOMY (32 JIOTIOMO-
TOI0 THPOPMAIIHHUX Ta KOMYHIKAIIMHAX TEXHOJIOT1H) CTHKAIOTHCS TTOIHT 1
MPOMO3HUIIis Ha Mpalio Ta Ha pobdouy cuiy [17, ¢. 30].
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10. ©. KamaimoBa TpakTye MOHSTTS «EJICKTPOHHOTO PHHKY MpAaIli»
SK HOBY (hOpMy Y3TOIDKCHHSI IHTEpeciB pOOOTONABIIB Ta IMPALiBHUKIB,
sKa XapaKTEePU3yeThCs CIEIH(IYHUM 3MICTOM Ta XapaKTepoOM TPYIOBOL
JSUIBHOCTI, € 3aCHOBAaHMM Ha Cy4YacHHMX 1H(OpPMAIIMHUX TEXHOJOTisNX
[18, c. 18-19].

B. B. Pe3nukoBa fae BU3HAYEHHS €IEKTPOHHOMY PHHKY Iparli sIK CBO-
€PiITHOMY CETMEHTY PHHKY IMpalli, [0 XapaKTePHU3YEThCs CIEUPIIHIM
MEXaHI3MOM B3a€MO[ii OCHOBHHMX Cy0 €KTIB IIbOTO PHHKY. JlocmimHums
HAroJIONIy€e Ha PO3MOBCIOKEHHI Ta BCEOUTBIIN 3HAYMMOCTI MEPEKEBHX
TEXHOJIOTIH Ha eJICKTPOHHOMY PHHKY Ipalli, 0 MPOIyKYyIThCsS iHhopMa-
IHHUM CEKTOpOM, 30KkpeMa [HTepHeT. [1in BrmMBoM iHGOpMaIiitHuX Tex-
HOJIOTIH B IJIOMY, i [HTEpHETY 30KpeMa, iICTOTHO NepeTBOPIOEThCS cdepa
3aWHATOCTI ¥ COLIATBLHO-TPYAOBI, FOCMOAAPCHKO-TPYAOBI BiHOCHHHM [19].
H. AspMyk Bu3Hayae IH(POBUI PHHOK Mpalli BYCHUH K CHEHUpITHUIA
CErMEHT II00aTbHOTO PUHKY Ipalli, HA SKOMY JUCTAHIIHHO (OPMYIOThCS
MIOMHUT Ta MPOMO3HLIIA HA TPYIOBi HU(POBI MOCIYTH, IPU ILOMY B3aEMOIis
fioro cy0’€KTiB 3A1MCHIOETHCSI BUKIIOUHO 3 BUKOPUCTAHHSAM iH(opMariii-
HO-KOMIT FOTepHHX TexHouorii [20, c. 39].

Bumeckazane 103BoJisie cOpMYIIOBATH BIAacHE BHU3HAYCHHS IU(PPO-
BOTO PHHKY Mparli — Ii¢ CIeIU(iyHINA CErMEHT II00aIFHOTO PUHKY TIpari
31 crienu(IYHAM TpeaMeToM Ta ¢(heporo JisUTbHOCTI Ha SKOMY BiJIaJICHO
(OPMYIOTBCS TIONHUT 1 MPOIO3UILisl HA PI3HOMAHITHI TPYOBI TIOCIYTH, PH
IILOMY B3a€EMOJIisi HOrO Cy0'e€KTiB BiJJOYBA€THCSI BUKJIFOYHO 32 JTOTIOMOTOIO
Cy4JacHHX 1H()OPMAIIITHO-KOMITFOTEPHHUX TEXHOJIOTIH.

TonoBHa crparerist BipTyaJIbHOT 1HQPACTPYKTYpH BIpTYaabHOTO PUHKY
mpalli MoB’si3aHa 3 OpIEHTAIE€I0 Ha 3a0e3MEUCHHS aKTHUBHOI MiATPUMKH
IHHOBAI[IHHUX TPOIIECIB, SKi BIJIOYBAIOTHCS B PI3HUX TaIy3sX HAI[lOHAIb-
HO{ €KOHOMIKM 3 METOI0 MPAKTUYHOI peanizallii iHHOBaliiHUX iHpopMa-
UIHHUX MPOMYKTIB Ta 3aJ0BOJICHHS BCE3POCTAIOUUX MOTPed CyCIiIbCTBA.
I'moGanpHa cTpareriuHa MeTa (QyHKIIOHYBaHHS BipTyaiabHOI iH(pacTpyK-
TYPH BIpTyaJbHOTO PUHKY TIpali — 3a0e3MeYeHHs] KOHKYPEHTOCTIPOMOKHO-
CT1 HAILlIOHAIBHOTO PHUHKY Tpalli y JOBTOCTPOKOBOMY IIEPiOfi, CIIPUSHHS
PO3BUTKY 1HHOBAIIITHOTO Ta IHTEJIEKTYAIBHOTO MOTEHITIATY CyCITiIbCTBA.

BaxmiBoI0 CKITaOBOIO BipTyaJ bHOTO PUHKY Ipalli BBAKAETHCS HOTO,
CBOEpIJIHA 32 CBOEIO MPHUPOJIO0, BipTyasibHa iHQpacTpyKTypa, sika JHHA-
MIYHO 3aMIHIO€ TPAJAHIIHHY THPPACTPYKTYPY Ta BHKOPUCTOBYE OH-JTAHHOBI
TexHouorii. Jlo ckinamy BipTyalnbHOI iHQPACTPYKTYpH PHHKY Mpalli BYCHI
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[16, c. 220] BKJIFOYAKOTH: OHJIAMH TIATGOPMH JUIsI TIOLIYKY POOOTH 1 MPOTIO-
HYBaHHSI MOCJIYT; CJICKTPOHHI IUIATDKHI CHCTeMH; iH(OopMaLiiiHi cucTeMu
TOLIO.

O. CeHokocoBa BHIUISE B MEpEkKeBill 1HPPACTPyKTypi BIpTyaslbHOTO
PHHKY Mpari OKpemi iHCTUTYyTH B BUIIsAAL Oipxk mpaui mis IT-¢axiBuis,
COIIAIBHUX MEPEX 1 TPy, IS Pi3HUX Mpodeciii, AT MICT, B BUIVISI Bip-
TyanbHOI iH(pacTpykTypu BipTyambHOTo puHKY mpami. O. CeHoxocoBa
BKITIOUa€ MepeskeBi (popmanbHi Ta HehOpMaIbHI IHCTUTYTH PUHKY Hparii.
MepexeBi ¢opmalibHi IHCTUTYTH PUHKY TIpalli — II€ eIEeKTPOHHHM YPSJI,
€JICKTPOHHA ITOJIATKOBA 1HCIIEKIIisl, €JIEKTPOHHA MO, Oe3neyHa iHpop-
MalliiiHa 1HQPacTPyKTypa, MPaBOBE PETYIIOBAHHS IiSUTBHOCTI B MEPEKi
Iareprer [21, c. 144].

BBaxkaemo, 1o «BipTyanbHa 1HGPACTPYKTYpa» BIPTYaIbHOTO PHHKY
mpari — e MepekeBa CUCTEMa IHCTUTYTIB PHHKY TIpAIli; sSKa 3aBISIKH BUKO-
pucTaHHIO 1H()OPMAILIHO-KOMIT'IOTEPHUX TEXHOJIOTIH Ta MEepeKi IHTepHET,
(hopMye HOBI, THyYKi YMOBH JJIsl IUCTaHILIHHOI, HU(PPOBOI 3aifHATOCTI Ta
111070060801 mpartli, 3a0e3nedyoul OHAKOBUN AOCTYM 0 iH(popMarii Ta
JIAF0YU MOXKITUBICTH 3HI)KYBATH 3aTpaTH Ha TMOIIYK, K TOTEHIIHHOTO Mpa-
LIBHUKA, TaK 1 BIAMOBIAHOTO Miclisi POOOTH, PO3BUBAE 1 «HOBOTO IMPAIliB-
HHUKa», 1 KHOBOTO POOOTONABII», Ki HaOyBarOTh HOBHX KOMICTCHINH Y
cepi mparti.

OTXe, ChOTO/IHI BIpTyaJIbHUI PUHOK Tpalli MOKa3ye CTaOiIbHUN MpH-
PICT 3 MOMEHTY TIOSIBU TMEPIINX XEI-XaHTIHTOBUX PeCypciB. 3apa3 Iie BxKe
HE JIMIIEe CAalTH 3 MOIIYKYy poOOTH, a i (piranc-0ipxi, KpayndaH IHHTOBI
maropmu, podeciiiHi comiambHi Mepexi, IPyIH 1 CTOPIHKH B COIiaTb-
HUX Mepekax, Kap'epHi CaiiTh 4M PO3IUTH KOMIIaHii i opranizamiii. Caltu
PEKPYTHUHIOBUX KOMIIaHil 1 Kap'€pHUX KOHCYJBTAHTIB, CIIy)KO 3alHATOCTI
Ta Mpo(iIbHUX acolialiil TakoX € aKTUBHHUMH YYaCHUKAMH TPYIOBOTO
BIPTyalbHOTO MPOCTOPY — HAPiBHI 3 MPO(IILHUMH OHJIAMH-cepBicaMu Ta
MOOUTBHUMH JofaTkamu [22].

Jo HalimonmynsapHINX iHTEpHET-Oip>kK MHparli CBITOBOTO PiBHS MOXKHA
BimHectn “Elance”, “Freelance Switch Jobs”, “oDesk”. 3a manumu odi-
niiHOrO caiity www.elance.com, omHi€i 3 HaWOUIBIIMX OHJIAWHOBHX
¢dpinanc-6ipxk, cranom Ha 2016 pik Ha HIH Oynm 3apeecTpoBaHi MOHAT
10 MminbitoHIB (pinancepiB [23]. PO3BUBa€ETHCS TAKOK PUHOK YKPATHCHKHX
(bpinanc-6ipxk, e GppilaHCepH MOXKYTh PEECTPYBATHCS Ta MPAIIOBATH 0e3-
KOIIITOBHO, a 3a OakaHHS O(OPMHTH «Yromy Oe3 PH3HKY», sIKa Ja€ 3MOTY
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OTPHMATH TapaHTiiO OIUIATH, a TAKOXK TapaHTIIO MOBEPHEHHS KOIITIB y pasi
HEBHKOHAHHS yronu (piiaHcepoMm.

Cepen HalnOMyJISIPHIIIKX 1HTEpHET-01pk B YKpaiHi ciiji Ha3BaTH Taki:
https://freelancehunt.com, https://freelance.ua, https://www.weblancer.net,
https://free-lance.ua, https://kabanchik.ua/freelance, https://globalfreelance.
ua. BinmosigHi iHTepHeT-MaTdopMu 3abe3neuyioTs oQiniifHi J0roBopwH,
SIKi TAaI0Th 3MOTY BECTH JISUTBHICTH 3 (PpijaHcy oQiliitHo.

Ha Bkazanux onHmaiiHOBuX miardopmax (OPMYETHCS TMPOIO3UILIS
po6ouoi crin 1 TONUT Ha Hel PIKCYEThCS, TYT TAaKOX (POPMYIOTHCS YMOBH
HaliMy, OIJIaTH 1 OIIHKA pe3yibTaTiB mpaii. [{udposa 3aliHATICTE pealti-
3YETHCS B IBOX OCHOBHUX (hOpMax: eJIEeKTPOHHUN (pisIaHC 1 eICKTPOHHUI
AyTCOPCHHT.

EnexTpoHHMiA (piaHC € TePCIEKTHBHOIO THYYKOIO (hOPMOIO 3aiHSTO-
CTi, sIKa Ja€ MOJUIMBICTH JUCTAHIIIOBATH MpAI[IBHUKA Bil pOOOTONABIIS.
Konmenmiro Biranenoi podoru (remotework) oorpynTysas Jx. Himtec me
Ha nodatky 1970-X pokiB, KOJIM BiH KepyBaB MEPIINM MOIIOHUM TPOEKTOM
B yHiBepcureTi IliBaennoi Kanigopaii, mpoTe i HOBHOIIIHHA MacoBa peajri-
3aI1isl cTajla MOXKIIMBA Mi3HIIIE 3aBISKU TOAATIBIIOMY PO3BUTKY TEXHOJOTIH
3B 513Ky, 3aTHUX OTIEPATHBHO NepelaBaTH BENUKi o0csry iHpopMmariii [24].

Cam sxe TepMiH e-lancer — «eJIeKTpOHHHH (hpiTaHCeP»BIIEPIIE 3'SBUBCS
B 1998 p B crarti Tomaca Manoys iPo6epra Jloiibaxepa i OyB yTBOpeHHit 3a
aHAJIOTIEI0 3 HeoJlorizMaMi e-mail — elekTpoHHa TommTa, e-business enek-
TpOHHUI Oi3Hec. MOXHA TaKOXK 3yCTPITH MOXOKUK TepMmiH web-lancer —
«MepekeBui ppinancep» [25].

Enexrponnuii gpinancep — 1e ¢pigaHcep, KU 3IIHCHIOE CBOKO TpY-
JIOBOKO JTisUTBHICTH BiIAJICHO 3 BUKOPUCTAHHAIM iH(OpMaNiiHO-KOMYyHiKa-
UifHUX TexHonorid. HeoOXigHuii cyyacHuil Habip eIeKTPOHHOTrO (piiaH-
cepa, JJsl CIUIKYBaHHS 3 KJII€HTaMHU i OTPUMAaHHs 3aBIaHb, CKJIaIa€ThCs
3 HaABHOCTI: [HTepHeTy, Komm'toTepa, enekrponHoi momrty, 1CQ, Skype,
MOOITBEHOTO Tene(oHy, MIACTUKOBOT KapTH 200 eIEeKTPOHHOTO TaMaHIs —
Webmoney.

3riiHO JAaHUX CIHIJIBHOTO 3BITY IBOX HAMOUIBIINX OHIANHH-TIIAT(GOpPM
“Elance” 1 “Odesk” Ha xinenp 2014 poKy KiJbKiCTh 3apPEECTPOBAHUX HA HUX
¢dpinancepiB ctaHoBUIIO — 9,7 MITH 0Ci0, a podoTonasiiiB — 3,8 MitH. TilbKH
Ha IUX JBOX IJlardopMax CyKyImHHU 3apo0iTok (pinmaHcepiB 3a mepiof 3
2009 1o 2014 p 3pic 3 Tpoxu mermie 500 muta goi CIIA no 3,2 mupn o
CLIA. Tlpu mpoMmy cepenHiii 3apo0iTOK 3a yac poOOTH BapilOETHCS Bix
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13 1o 27 mon. CIIA B 3aexXHOCTI BiJi CKJIAJJHOCTI BAKOHAHHS POOIT 1 cTa-
Tycy po3poOHuka [26].

3a oninkamu excneptiB 6ipxki Elance, 1o 2020 p ¢pinaHcepu ckinaayTh
60% BCBHOTO CBITOBOTO PUHKY Tpalli, a 000pOT PUHKY BiAJaieHoi poOOTH
nocsrae 46 mupa. gon. CIIA [27].

EnexrpoHHuil QpinaHc OXOIUTIOE TOCUTh NIMPOKHMA CHEKTP BUIIB €KO-
HOMIYHO{ JiSUTBHOCTI: MpOTpaMyBaHHS, CTBOPEHHSI KOHTEHTY 1 MEpeKia,
MapKEeTHHTOB1 JIOCTI/DKCHHS, MPOAAX, KOHCAITHUHT, (piHAHCOBWIA OOIIIK,
aJIMiHICTpyBaHHs. 3TiJJHO 3 JaHuMHU criibHOTO 3BiTYy “Elance” i “Odesk”
HaHOUTBIITY TUTOMY Bary B CTPYKTYPI IOCITYT MarOTh: pO3p00Ka TEXHOJIOTIN
(50%), agminicTparuBHa miaTpuMka (12%), CTBOpEHHsSI KOHTCHTY 1 Tepe-
kian (12%), mu3aita 1 MynsTEMeniiHl po3podku (9%), po3podka MOOITE-
HUX gonarkiB (8%). 3aMOBHUKAMHU MTOCTYT Y (piIaHCEepiB € TaKi KOMITaHil,
sK: “Microsoft”, “Disney”, “Amazon”, “Cisco”, “OpenTable”, “Pinterest”
1 6arato iHmux [27].

3aranbHOBiJOMUM (DAaKTOM € Te, L0 YKpaiHChKi MPOrpaMmicTH Ta
¢baxiBui B ramy3i iHpopmMariitHoro 3a0e3neueHHs € OMHUMHU 3 HalfKpalux.
VY Tolt %e yac, 3a CTAaTUCTHUKOIO, EepeBakHA OUTBIIICTh 3 HUX NpaIloe Ha
1HO3eMHI KOMIIaHii, 4acTo He O(QOPMITIOIOUN HAIECKHUM YHHOM TaKi TPY-
JIOB1 BITHOCHUHH.

Tax Oymo mpPOBEAEHO MOCTIDKCHHS PHHKY ayTCOPC-TIPOrPaMyBaHHS
Cxingnoi €Bporw, kommasito € “Top $ dev” — cepsic momryky mporpamic-
TiB Ta [T-pekpyTHHTY. Y 1IbOMY JOCIIPKCHHI MMPOaHasi30BaHi JaHi OlIbIIe
88 tuc. npodini dpinancepis i 260 THC. MPOCKTIB HA 3aralibHy CyMy OUTBIII
HiK 350 MmimH mon. CHIA, Hagani HaiOunbmmmu dpizanc-0ipxxaMu. 3a Horo
pe3yibTatamu Ykpaina B 2014 p. € ninepom cepen kpain CxinHol €Bponn y
cymi 3amoBieHb Ha [T-nocimyru. Yactka YkpaiHu Ha IbOMY PHHKY CKJIQJa€e
33%, apyry i TpeTio no3utito 3aiimarots Pocis (21,8%) 1 Pymynis (9%) [28].

Haii6inemumu nenrpamu IT-¢pinanca B 2014 p. B Cxinniit €Bpomi
3a o0csiraMy BHKOHAHMX 3aMOBJIEHb, CTAJIM TaKi yKpaiHCBbKi micra: Xap-
KiB (6,74%), KuiB(6,63%), JIsBiB (3,33%) Ta 3anopixxi (3,07%). m'ary i
IIOCTY TO3UINI0 B PEHTHHTY 3aiiMaioTh pociiicbki micta: OMChk (3,06%)
1 Mocksa (2,88%) [29]. mpencrapieHi faHi CBiI9aTh Mpo Te, MO YKpaiHa
€ OJIHAM 3 HaHOINbIIUX EKCIIOPTEepiB TaNaHTIB B cdepi iHGopMariitHux
MOCTYT JUISl PO3BHHCHHX KpaiH.

Opinanc, K SBUMIC, OTPUMAB HAA3BHYANHO MIMPOKY IOIIUPEHICTH 3
po3ButkoM [HTEpHETY. BapTo 3a3HaunTH, 10 Ha MKHAPOIHOMY PiBHI BKE
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JIOCUTh JIABHO JIFOTh TaKi HOpPMAaTWBHI akTH, sk KoHBeHis MixHapo-
Hoi opranizauii npari «[Ipo Hamomuy mpamto» Ne 177 Big 20.06.1996 ta
Kongentiss MixkHapoIHOT OpraHi3aliii npaiii po TiAHY Mpaio JOMaIIHIX
npauiBHukiB (¢ppinancepiB) Ne 189 Big 16.06.2011, sixi mokiIMKaHi Bpery-
JILOBYBATHU TAKOTO POy PAaBOBIAHOCUHH. BiTUM3HSAHE K 3aKOHOJJABCTBO /10
TaKMX HOBOBBENICHb HE IMOCIIIIAE, aJPKe JKOJHA 3 IMX KOHBEHIi He Oyna
parudikoBaHa YKpaiHO, X04ua 3aBJISKH MPABUILHOMY HOPMATHBHO-TIPABO-
BOMY PETYIIIOBAHHIO iH(pOpMAIiiHOI chepy 3’ SIBISETHCS MOTCHIIIHHA MOXK-
JIUBICTH 3aJTydeHHs 0araToMiIbHOHHUX 1HBECTHIIIM B €EKOHOMIKY YKpaiHu.

loioBHOO MTpoOIIeMOI0 € Te, 1o 0arato ¢plraHcepiB HIKOJIX HE yKia-
JAIOTh TPYAOBOTO moroBopy. Kpim Toro, B maHWil 4ac 4mMMaio HE3aaekK-
HUX (haxiBIiB, sIKIi OOPMWIM CBOIO JISUTBHICTH SK 1HJAMBIAyalbHI IMiJ-
npuemi. Lle gae iMm MOXIUBICTH OymayBaTH BIIHOCHHH 3 3aMOBHUKAMH
Ha OCHOBI IUBLIBHO-NIPaBOBUX A0roBopiB. [Ipm mpomy poboTa Takux
IHIUBIyalbHUX MiMPUEMIIB Ma€ 03HAKU (piiaHcy, TOOTO BOHU MpaIio-
I0Th BiJIJJAJICHO, 11032 MICIIeM pO3TallyBaHHS 3aMOBHHKA 13 3aCTOCYBaH-
HSIM Cy4acHHX iH(QOPMAIiHIX TEXHOJIOTiH. B 0CHOBHOMY 1HIUBigyanbHi
MiIPUEMIIT BUKOHYIOTH pOOOTY 0COOHCTO, aje Jesiki 3 HUX JIOJaTKOBO
MOXYTh HaliMaTH CIiBPOOITHUKIB U BUKOHAHHS OKpEeMUX (YHKIIH, SKi
B pa3i 3aJJ0BOJICHHS KPUTEPISM 3 HAIIOTO BU3HAYCHHS, TAKOX OynyTh (pi-
JaHCEepaMH.

5. BucHoOBKH

[lizBomsum TiNCYMOK MAaHOTO HAyKOBOTO JOCIHIKCHHS 3a3HAYAMO,
IO CHOTO/HI JeprKaBi HE BUCTAYa€ IMEePCIEKTHBHOTO OavueHHs Mai0yTHBOI
MOZIEJ 3alHATOCTI HACEJICHHS, OPIEHTOBAHOI HE TUIPKU Ha 30UIBIICHHS
KUTbKICHUX TIOKAa3HHUKIB 1 I€TIHI3alI0 TPYIOBUX BIIHOCHH, a i Mep1 3a Bce
Ha 3a0e3MeveHHs SKiCHUX 3pyIIeHb Y cepi mpati.

Hapasi BignaneHa 3aiiHATICTb MOIUPIOETHCS TYKE MIBUJKO, yC€ OLIbIIE
JONIel HaJlar0Th MepeBary BiJialieHiil caMoCTiliHIi poOOTi Ha 3aMOBJICHHS
3 OIVISITy Ha HU3KY KPUTEpiiB: 3MillIeHHS B AeMorpadii pododoi cunu, pop-
MYBaHHs TIpaliBHUKa HOBOTO THITY, PO3BUTOK MOOUIBHUX TEXHOJIOTIH,
IIMPOKa MepeXka COIIalbHUX 3B’SI3KiB, IHHOBaIliHA OCBITA Ti CIMEHHMI
ctaH (TpaliBHUK 13 CIMEHHUMH 000B’I3KaMH).

[porec mudporizallii TATHE 32 000K MOJCPHI3aIli0 POOOYOTrO MiCIIs,
OCHOBHHMHU TIPHHIIUIIAMH CTBOPEHHS SKOTO MAIOTh OYyTH: 3a0e3IeueHHS
CHIBPOOITHUKIB MOOITHHUM 3B’S3KOM, BHKOPHUCTaHHS MOOITBHHX 0i3-
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HEC-JI0JIaTKIB, Y4acTh Y BiJICOKOH(DEPEHINISX, MpaBHiIbHA THPPACTPYKTYpa
Ta Oe3neYHUH HUPPOBHUN TIPOCTIP.

B ymoBax inpopmaniiHOro cycnijbcTBa HU(GPOBUNA PUHOK Mpalli BUCTY-
A€ HOBUM CETMEHTOM Y CKJIaJli HASsBHOTO PHHKY, YACTKa i BATOMICTb SIKOTO
MOCTIiHO 3pocTae. OAHAK, Ha )Kallb JOBOJIUTHCS KOHCTATyBAaTH, 110, HE 3Ba-
JKaI04X Ha BEJIHKY KiTbKICTh 0Ci0, sIKi 3aiHATI Ha IM(YPOBOMY PHHKY Mparii,
y IiF0Y0OMY TPYIOBOMY 3aKOHOABCTBI BiICYTHS HOPMaTHBHO-TIPABOBA PET-
JTaMEHTallist Takol (opMU 3aiHATOCTI SIK BiJIaIeHa Tparis, 10 He JI03BOJISE
ocobam, sKi 3aiMaroThCst PpiIaHCOM, Y TOBHOMY 00CSI31 pealtizyBaT paBo
Ha TIpaIlo, ske rapantoBano KoHcturymiero Ykpainu.

VY paMKax TpaBOBOTO PErYJIIOBaHHS MOBHHHA BiIOyTHCS Jerai3aiis
IU(GPOBUX TPYAOBHX BIJIHOCHH, TOBHHEH OYTH BHPIBHSHHUI CTaTyC ycCiX
YYaCHUKIB COIIaIbHO-TPYAOBUX BIIHOCHH: 1 THX, SIKi IPAIIOIOTH HA yMOBaX
MOCTIHHOT/TUMYACOBOI 3alHSITOCTI, 1 THX, 5Kl 3a[isIHI Ha 3acagax Bigiale-
HuX $opM 3aiiHATOCTI (PpiIaHC, ayTCOPCUHT TOLIO). 3a JOIOMOTOIO IIPaBO-
BHX 3aC00iB MOBUHHI OyTH 3a0e3MeueHi IiiHI yMOBH POOOTH AJIsl CYO €KTIB
IU(POBOTo PUHKY IMpalll HA PiBHI 3 IHIIMMH MpAI[iBHUKAMH, 3aiTHIMU B
OTIepaIlifHii TiSUIBHOCTI MiIPHEMCTB.

Buxozsun 3 BHUILEHABEICHOTO MPOMOHYEMO BpEIJIaMEHTYBaTH y IpO-
exti TpymoBoro xoxekcy YKpainu BignaneHny Gpopmy 3aifHATOCTI Ta 3aKpi-
MTUTH BU3HAYCHHS TIOHATTS U(POBHIA PUHOK ITpalli K «CrenuigaHuii cer-
MEHT II00AJIbHOTO PUHKY TIpalli 31 crienuigHuM MPeIMETOM Ta Cheporo
JUSUTBHOCTI, Ha SKOMY BiJIajicHO (POPMYIOTBCS IMOMHT 1 MPOTO3UINS Ha
PI3HOMaHITHI TPYIOBI MMOCIYTH, IIPH [IBOMY B3a€MOIisi HOTO CY0'€KTIB BiI-
OyBa€eTbCS BHKIIFOYHO 32 JIOTMIOMOTOI CY4YacHHX 1H(pOpMAIiitHO-KOMII'T0-
TEPHUX TEXHOJIOTII.
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Civil-law protection of subjective rights in the information sphere

1. Introduction

At all stages of human development, information was the object of lust.
It was believed who owns the information, he owns the world. Indeed, the
more information a person has, the greater strategic advantages he achieves
in politics, business, and social activities. Therefore, it becomes quite
understandable why many states view information as a strategic resource
[1, p. 47]. Rapid technological progress in the information sphere puts soci-
ety, legal science and the legislator in front of the need for effective legal
regulation of social relations in this environment.

The issue of ensuring the human right to information is one of the main
issues that are ensured and protected by international law. In particular, the
freedom to seek, receive and impart information is one of the most import-
ant political and personal human rights and is included in the Universal
Declaration of Human Rights (article 19). This right is also settled in Art.
10 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms. Ukrainian national legislation also pays much
attention to this aspect. Article 34 of the Basic Law of Ukraine states that
everyone has the right to freely collect, store, use and disseminate informa-
tion verbally, in writing or in any other way — at his choice. The exercise
of these rights may be restricted by law in the interests of national security,
territorial integrity or public order in order to prevent disorder or crime, to
protect public health, to protect the reputation or rights of others, to pre-
vent the disclosure of information received in confidence, or to ensure the
authority and impartiality of justice. Article 32 of the Constitution states
that every citizen has the right to get acquainted with state information,
local government bodies, institutions and organizations with information
about himself that is not a state secret or another secret protected by law.

At the present stage of its development, the society has reached a level
where its further progress largely depends on the proper state of information
interaction of individual state, public institutions and individuals. Given
the significant demand for information, the importance of turnover in this
area, the very high relevance of the issue, the significant efforts both of
the law-making and law enforcement branches of government, and doc-
trinal developments require the organization of proper legal support for
these relations. This includes the need to formalize legal guarantees for the
circulation of information, exchange of information, ways to improve this
process, protect the media and the persons who disseminate it and use it.
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Particularly important is the need to establish, at a standard level, the main
criteria that ensure the certainty of ownership of specific types of informa-
tion and its carriers, the legal foundations governing access to it and the
possibilities for limiting such access, legal guarantees of free circulation in
the information sphere, a clear list of grounds for offenses and — necessar-
ily — sanctions for such violations.

As the information communication in modern society acquires rapid
development, especially in the field of public information and electronic
communication, including international communication, the normative sup-
port lags behind the actual state of affairs, some aspects of legal relations
remain insufficiently regulated. In particular, further improvement requires
a legal mechanism to protect the public and personal information space.
Now this problem has become an important factor not only information,
but also general security at the individual, regional and global levels. So, for
example, every year in the leading countries of the world not only the num-
ber of hacker virus attacks on computer networks is growing rapidly, but
also the level of losses incurred to the owners and users of the information
resource as a result of such actions by intruders. Therefore, the Ukrainian
legal system, as well as international and foreign national practice of law
enforcement, requires improvement, first of all, in the implementation and
use of adequate means of legal responsibility. This will prevent large-scale
negative social consequences, will contribute to the protection of basic
human rights for information.

With the development of the information space in society, there is a
significant growth of the relevant relations, and then of the offenses in
this sphere. Meanwhile, national legislation does not pay enough atten-
tion to questions regarding the punishability of such acts. Therefore,
we have to state the fact that there is no comprehensive development
and implementation of information and legal liability as a legal cate-
gory in special legal acts, therefore, the perpetrators, as a rule, are not
held accountable. At the same time, the sphere of information legal rela-
tions, both in terms of their implementation and protection, requires a
deep understanding, an adequate choice of methods and means of legal
impact, constant adaptation and improvement, taking into account the
acquired legal practice. Therefore, the problems of legal responsibility
in the information sphere can not remain unnoticed among lawyers, sci-
entists and practitioners.



Civil-law protection of subjective rights in the information sphere

2. Legal basis of responsibility in the information sphere

The problem of legal responsibility for information offenses is an inte-
gral part of the system research of information security issues. The latter
relate to the challenges of the humanitarian plan that occur in connection
with unauthorized unauthorized access, uncontrolled use and dissemination
of personal data, inaccurate information and thus interference in privacy;
threats of a political and legal nature to preserve commercial and confiden-
tial data. As one of the elements of the general system of punishment for
the committed offense, civil liability is intended to ensure the legal order
established in the sphere of material civil relations by protecting the vio-
lated rights and interests of subjects of information relations with the use of
precisely such means, which consist in additional material or organizational
encumbrance of the offender. This may be the termination or change of rela-
tions, a fair property compensation to the victim as a result of a violation of
his information rights.

The institute of civil liability for information infringements is due to the
complex nature of the information law, separate norms of which are con-
tained in civil law as a general form (CCU), and in special acts regulating
purely information activities, or certain issues of material turnover, which
are provided by information exchange in necessary for this volume. In civil
literature it has been repeatedly pointed out that responsibility is, although
important, but still only an element of negative consequences — sanctions
applied to violators of subjective civil law [2, p. 9]. It is this civil-law regu-
lation of the protection of subjective rights differs from criminal and admin-
istrative, where the role of sanctions is reduced to the exclusive application
of liability measures.

The punishability of unlawful actions in relation to information occurs
when an offense is committed. Information infringements are committed
in a special plane of human activity — in the sphere of searching, creating,
processing, transferring, receiving, storing, protecting and using any infor-
mation about the surrounding world (information). Often they occur with
the use of information tools and information technology, regardless of its
form. Information infringement can occur also in other spheres of human
activity. Important circumstances for the commission of such acts are the
conditions of the information environment for their implementation, related
to the use of information, information tools and technologies for working
with information regardless of form [3, p. 132]. Civil-law sanctions for vio-
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lations in the information sphere, their type and effectiveness are due to the
peculiarities of material relations based on the principles of inadmissibility
of arbitrary interference in the sphere of a person's personal life, deprivation
of property rights, freedom of information activities, judicial protection of
civil rights and interests, etc., and also determined by the direction, serious-
ness of the violation, the presence of intent and the nature and extent of the
damage caused.

As a protective legal institution, legal liability for violations in the infor-
mation environment should be directed at solving important problems of
legal provision of human and social interests in new information dimensions.
The main directions of legal regulation should be formed taking into account
the public need for implementation and protection of the right to information,
protection of ownership of information and information products of intellec-
tual property, protection of personal data, information infrastructures and net-
works, protection of non-material goods from dissemination of false informa-
tion. This issue is very urgent, because with the rapid progress of information
technology, the level of threats to information circulation is growing daily, so
the need for a legal adequate response is obvious.

The right to information is inalienable for the bearer, allows you to freely
own, use and dispose of it, that is, it has all the signs of ownership, which
to a large extent distinguishes it from other personal non-property rights. In
addition, any person has the right to access, that is, to use information as
an object of material circulation that is owned or owned by others. These
infringements can be directed against these infringements. For example,
through unauthorized access, the right to certain types of information, in
particular commercial secrets, copyright or patent rights, is violated. One
example of illegal behavior in the information sphere is when the informa-
tion manager denies access to information, wrongfully qualifying it as hav-
ing access restrictions. Also, the conditions for the dissemination of infor-
mation can be violated by the user when they are defined in the contract for
the provision of information services, to which the parties undertake cor-
responding obligations, including the use and dissemination of information
on the subject matter of the transaction.

The institute of legal responsibility for the commission of offenses in
the field of information relations is a legal mechanism that is designed to
ensure the effectiveness and effectiveness of law. Today it is extremely nec-
essary for the consistency and stabilization of interactions in the daily life
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of Ukrainian society. Offenses in the information sphere are directed both
to the information itself and to the information infrastructure. Therefore,
some researchers theoretically substantiate the need to study the appropri-
ate protective mechanisms within the framework of a single concept of an
object of encroachment, having formulated it as an “information system”
or “information object” — as a set of information contained in databases
and information technologies and technical means that ensure its process-
ing [4, p. 88]. Guided by methodological approaches, we can support this
thesis. After all, despite the different essential nature of information and the
means of its storage, transmission and processing, they as threats can be
considered together. This will ensure greater coherence and coherence of
normative developments in the field of protecting the information rights of
the individual.

In general, the civil-law tools for protecting and protecting the rights of
their bearers as a result of offenses in the information sphere, as well as in
other areas of protection, is based on private-law principles of interaction
of participants in relations based on equality of parties and disposition of
constructing the content of relationships. At the same time, guided by the
fundamental principles of constructing such relations, the legal doctrine and
the relevant legislation go beyond the inadmissibility of arbitrary interfer-
ence in the sphere of a person's personal life, inadmissibility of depriving
the right to property, freedom of contract and business activity, judicial pro-
tection of civil rights and interests, and the like. If we ignore the general
principle of constructing appropriate mechanisms for regulating relations,
both in the regulatory and in the protective and legal context, and focus
exclusively on their protective significance, it should be pointed out that
civil protection must be exercised in case of violation of the private rights
of their bearer. For example, civil liability as an element of negative con-
sequences for the offender in the information sphere comes as a result of
causing material or moral harm to individuals or legal entities in violation
of the relevant information rights and is the need to compensate for the
losses incurred.

In this sense, the sign of civil liability is compensatory and restorative
nature, which manifests itself in the application to the guilty person of com-
pulsory measures of a property nature aimed at compensating the inflicted
losses to the injured party. But, the sanctions of civil protection of infor-
mation rights of the individual are not limited only to their compensatory
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component. Legal protection may contain protection and legal requirements
provided for by other clauses of Article 16 of the Civil Code or by special
regulatory enactments. The choice of the punitive consequences of unlaw-
ful acts is often determined not only by the will of the victim, but also by
the specifics of the implementation of the information law, the peculiarity
of encroachment on him, the significance of negative consequences and the
perception of such threat by the rightholder.

Thus, as a matter of fact, most of the normative and legal documents
that are used to organize information relations can not be recognized as
such that they regulate purely private legal relations, that is, they are in
themselves acts of civil legislation. At the same time, considering that the
legislator prefers the civil-legal method in regulating the consequences of
infringement of the information rights of the individual (although it does
not exclude the application of punitive norms of acts of other branches of
law), the doctrine is dominated by the idea of the need for the most careful
study of the civil aspect of the given problem [5, p. 38]. But, when studying
the elements of private relations in essence, including taking into account
the predominantly civil law ways of formulating and applying sanctions for
their violation, it is necessary to take into account that unlike other material
civil rights, in the implementation of information relations,, or not, there is
always a certain public interest. In some cases, it can have frank manifes-
tations, more often it is hidden behind other results of the relationship, but
one way or another it takes place.

It is the presence of a public element in the structure of the right to
information is, a factor that separates the mechanism of legal regulation of
information relations from other private law. Therefore, at the current stage
of the development of information relations and computer technologies that
provide them, we can conclude that the need for special legal measures in
this area is the main public interest, first of all. Therefore, legal regulation
concerns not only and not so much the interests of persons involved in this
area of social relations. The issue of collecting, storing, processing, provid-
ing and protecting information causes a social need for their solution. After
all, the inability of the state to ensure the effective functioning of the institu-
tion of legal responsibility (to timely restore the violated rights of citizens,
to compel state bodies and their officials to perform their duties, consis-
tently, regardless of positions, ranks and ranks, apply appropriate measures
of state influence to offenders) [6, p. 343].
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3. The legal nature of the information rights of the individual

Actually, information human rights belong to the essence of personal
non-property rights. Consequently, for their protection can not be used by
far not all the legal means provided by law in the event of violation of real
or mandatory rights of participants in legal relations. For example, based
on the essence of the right to information, its carrier can not be defended
by such means as collecting a contractual penalty, recognizing the right,
restoring the situation that existed before the violation, and the like. Nev-
ertheless, most of the legal protection mechanisms that are of a general
nature are inherent in the protective sphere in the commented sphere. So,
the subject has the right to present a requirement to the manager of infor-
mation on the provision of information to him, this relationship has a public
nature. Under the provisions of article 10 of the special law “On Access to
Public Information”, everyone has the right to access information about him
that is collected and maintained. In turn, information managers possessing
information about a person are obliged to provide it unimpeded and free of
charge at the request of persons to whom it relates, except in cases provided
for by law. If the administrator does not fulfill his obligation to provide pub-
lic information within a period established by law, a person whose moral
rights are violated in this way can present a judicial claim on the defendant's
obligation to provide him with the requested information. Putting an appro-
priate decision by the law enforcement agency will essentially mean that
the court has realized the plaintiff's right to defend his right by forcing the
debtor to fulfill his duty in kind (Part 5, art. 16 of the Civil Code).

At the same time, the information manager may refuse to grant access
to it only in the cases established for this purpose, for example, referring
information to such that access to it is restricted. Therefore, in such a case,
the question of the legality of such an act must be thoroughly investigated,
including in the judicial process. The presence and sufficiency of legal and
factual grounds for the recognition of certain information, for example, offi-
cial, should be checked. And in the absence of such grounds or justifica-
tions, denial of access to public information is recognized by the court as
illegal. For example, in resolving such a dispute, the Zaporozhye District
Administrative Court noted that by refusing to provide a copy of the letter
(instruction) on the grounds that this information relates to official informa-
tion, the respondent failed to comply with the law requirements, since he did
not apply the “three-syllable test” and did not I checked whether such a doc-

45



46

Guyvan Oksana, Sergienko Valeriy

ument has information, access to which is not limited. In other words, if the
request for obtaining public information contains a requirement to provide
a document containing information with limited access (that is, to which
the “three-syllable test” applies), the respondent as a subject of power is
obliged according to part 7 of article 6 of the Law of Ukraine “On access to
public information “to provide information, access to which is not limited,
if in general the document containing the requested information can not be
provided. However, the respondent did not comply with the requirements of
the law, since the hamper completely refused to satisfy the request for public
information, arguing that the requested information was official [7].

In spite of the fact that information rights do not have property content,
for their legal protection civil-law tools, inherent for protective property
relations, in particular for property rights, can be used. This is explained
by the fact that, in some cases, information legal relations are of an abso-
lute nature. Therefore, the right of the person who owns the information or
that owns the information, as well as the right of the bearer of corporeal
law, corresponds to the obligation of an indefinite circle of persons. At the
same time, this duty consists in the passive behavior of the obligated sub-
jects. They should not prevent the right holder from exercising his powers
at his own discretion, freely choosing the ways of exercising his right: to
freely disseminate information, collect it, store it and so on. In view of the
foregoing, such ways of protecting information rights, such as prohibiting
a third party from taking actions to create obstacles to the exercise of the
right, when there is a significant probability of such a violation (preventive
protection), eliminate the violations that create such obstacles (like negator
protection) look quite acceptable.

According to the legislator's classification, information as an object of
civil rights is determined by one of the types of non-material goods (Article
200 of the Civil Code). However, it is not difficult to see that this object has
such essential distinctive dimensions, which radically distinguish it from
the majority of such objects. In particular, personal intangible goods are
therefore called personal, which belong exclusively to the bearer of law,
can not be the object of transfer (inalienable). The law does not regulate the
order of their creation, change and termination, their specificity to a certain
person, as a rule, has a limited period, which is measured by the duration of
his life. But almost every measurement of the essence of information as an
object of civil law regulation is different from the general manifestations.
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Therefore, information relations, in principle, go beyond the legal regula-
tion provided for by legislation to mediate situations to ensure the imple-
mentation and protection of intangible goods. For example, a special legal
mechanism should establish the specifics of the definition and procedure
for establishing ownership of certain information, including monopoly and
other rights for its storage, distribution, protection.

The most significant feature of information that radically distinguishes
it from other non-property rights of a person is its multifaceted and compre-
hensive character. No sphere of human activity, including those that have
the appropriate legal support at the present stage, can even be imagined
without an information component. In Art. 18 of the Law of Ukraine “On
Information” describes the main types of information: statistical, mass, on
the activities of state authorities and local self-government bodies, legal,
about the individual and the like. As you can see, the list is far from exhaus-
tive, and this is understandable. Therefore, even when all information rela-
tions that are currently available are established and subject to legal regu-
lation, rapid changes in real life will cause new information and exchange
situations and the need for their resolution. At the same time, taking into
account special information activities regimes in order to ensure state and
public interests, there is an objective need to introduce special ways of dis-
semination and use of information.

4. The state of the legal regulation
of the protection of information rights

In Ukraine, special laws have been adopted that regulate the implemen-
tation of relations in the field of information. The new version has the Law
of Ukraine “On Information”, in May 2011 the Law of Ukraine “On Access
to Public Information” came into force, the Law of Ukraine “On Protection
of Personal Data” was adopted. With the development of the information
space and turnover in society, there is an increase in the scope of legal rela-
tions in the information sphere. It is logical that under such conditions, the
number of violations of the rights of participants in information circulation
and legislation, which mediates information relations, is growing. At the
same time, one should agree with the opinion expressed in the literature on
the absence of the elaboration of information and legal responsibility as a
legal category in special legal acts, therefore, the perpetrators, as a rule, do
not experience liability [8].

47



48

Guyvan Oksana, Sergienko Valeriy

Indeed, special legislation. such as the Law of Ukraine “On Informa-
tion”, the Law of Ukraine “On Protection of Personal Data”, the Law of
Ukraine “On Access to Public Information”, the Law of Ukraine “On Tele-
vision and Radio Broadcasting”, establishes cases when the commission of
certain actions is considered unlawful. Let's say, under the instruction of
Art. 9 of the Law of Ukraine “On access to public information” and Art.
29 Law “On Information” information managers may classify information
as restricted in access only under certain circumstances. The logical con-
struction allows to conclude that in the case when access restrictions occur
in the absence of factors determined by law, such actions of the steward
are illegal. Under the provisions of Article 24 of the Law of Ukraine “On
Access to Public Information”, the perpetrators of such violations, as not
the provision of a response to a request; Do not provide information on
request; unreasonable refusal to satisty the request for information; not dis-
closure of information in accordance with Article 15 of the Law; provision
or disclosure of inaccurate, inaccurate or incomplete information; untimely
provision of information; unreasonable referring of information to informa-
tion with limited access; failure to register documents; deliberate conceal-
ment or destruction of information or documents, are liable for violation of
the law on access to public information. But, unfortunately, the content of
specific sanctions for these violations remains uncertain.

Now in Ukraine there are many information regulatory legal acts, and
their number is constantly growing. But, as the scientists correctly note,
quantitative growth does not always ensure a qualitative growth. There-
fore, we have such problems with the state of the current legislation as
its unsystematic development, internal contradictions in the regulation of
various social relations, the unsettledness of many social relations, a dis-
proportion in the correlation between laws and by-laws in favor of the lat-
ter, insufficient scientific justification, declarativeness and lack of address
of legislative acts, lack of mechanisms for their implementation in these
acts [9, p. 42]. These problems are inherent in all branches of law, and not
only regulatory regulations governing information relations. But in the lat-
ter, such shortcomings are quite significant and indicative because of their
intersectoral and comprehensive nature.

Individual researchers in more detail determine the list of problems with
regard to the legal regulation of information relations. Among them stand
out such as a large number of laws and subordinate regulations in the field of
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information relations. which makes it difficult to find, analyze and agree on
them for practical application; absence of a legal, clear, hierarchical system
of legislation, which leads to a contradictory interpretation when applying
the norms in practice; inconsistency of the conceptual apparatus, incorrect-
ness of certain terms that do not cause appropriate information reflection or
do not have a clear definition of their content; terminological inaccuracies,
a different interpretation of identical in name and form of concepts and
categories, which leads to ambiguous understanding and their application
in practice. To the problematic issues in the sphere of the existing legal
support of information processes in the society should also be attributed the
differences in understanding the structure and composition of the system of
legislation and approaches to their formation [10, p. 110].

The legislation of Ukraine on information also includes normative legal
acts that mediate relations in individual sectors and are not always of a
civil nature, but have an information component that determines the types,
forms and means of providing and receiving information that ensures the
proper implementation of basic material relationships. In these relations,
information exchange is not basic, but auxiliary character, which, however,
guarantees the effectiveness and effectiveness of the main legal relations.
So, the legal responsibility in the information sphere, which is established
by numerous special laws in many spheres of activity, is somehow con-
nected with the turnover of information. For example, in Art. 15 of the Law
of Ukraine “On Protection of Consumer Rights” stipulates the consumer's
right to information and determines the content of such information. As a
sanction for not providing or providing untrue information (about the goods,
and about the manufacturer (executor, vendor), the way of using it, about
the corresponding risks, etc., which entailed the acquisition of products that
do not possess the necessary properties), the consumer is granted the right
terminate the contract and demand compensation for losses caused to it.
When, as a result of providing inaccurate, incomplete or untimely informa-
tion about the product and the manufacturer, this caused a threat to the life,
health or property of the consumer, the victim has the right to present to the
seller (manufacturer, executor) the civil legal requirements provided by law,
and also to demand damages, The damage caused to the ego by health, as
well as natural objects that are in its possession on the basis of ownership or
on other grounds provided for by law or by contract. Compensation in full
is subject to losses caused to the consumer by unfair advertising.
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Actually, both national, foreign and international law was blocked by
a large set of regulatory material regulating information relations in two
separate legal units. The first of them regulates the legal mechanisms for
access to and disposition of information. In this sense, we are talking about
the legal support for the realization of the subjective right of a person to
obtain the possibility of its implementation through the proper performance
of a public debt by the information manager. For example, in this way, the
result is obtained of obtaining reliable information about the subject due to
the proper fulfillment by the distributor of the obligation to verify its reli-
ability (Article 302 of the Civil Code). We are talking about the so-called
“positive” freedoms in the sense of realizing the “right to information”
by implementing by the obliged person specific positive actions aimed at
realizing the subjective right of its bearer. In this way, the right to receive
information is realized (Article 302 of the Civil Code); the right to informa-
tion about their state of health (Article 285 of the Civil Code); the right to
reliable information about the state of the environment (Article 293 of the
Civil Code); the right of a participant in an economic company to receive
information about the activities of the company (Article 116 of the Civil
Code); the passenger's right to information about transport and its move-
ment (Article 911 of the Civil Code); the right of a participant in a sim-
ple partnership agreement to familiarize himself with all documents on the
conduct of common affairs of participants (Article 1136 of the Civil Code);
the consumer's right to information about products (Article 4 of the Law
of Ukraine “On Protection of Consumer Rights”); the right of the buyer
to receive information about the goods (Article 700 of the Civil Code);
the right of the customer to receive information from the contractor on the
progress of work and (Article 861 of the Civil Code), and others.

Another set of legislative acts is aimed at protecting information, ensur-
ing confidentiality and controllability of certain information. This in the
literature is called the process of realizing “non-violent” freedoms, which
are the content of the right to preserve and protect information, in particular
the protection of its sources and carriers, of certain types of information
that have limited access. Such are the rules on confidential information,
the right to inviolability of business reputation (Article 94, 299 of the Civil
Code); the right to a secret about the state of health (Article 286 of the Civil
Code); the right to the secret of donation (Article 290 of the Civil Code); the
right to privacy of personal life (Article 301 of the Civil Code); the right to
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confidentiality of correspondence (Article 306 of the Civil Code); property
rights of intellectual property for commercial secrets (Article 506 of the
Civil Code); the right to bank secrecy (Article 1076 of the Civil Code); the
right of the proprietor of production for the non-disclosure of the secrets
of production, other confidential information received by the user (Article
1121 of the Civil Code). This approach seems reasonable and rational. It is
within these criteria that further law-making in the field under investigation
should be developed. This will make it possible to achieve greater coher-
ence and consistency of prescriptions due to the similarity of the regulated
relations and their orientation.

5. The civilized approach to information protection

It should be noted that among scientists conducting research on this
issue, there is still no unanimity regarding the legal nature of the main fea-
tures of information and information relations as the subject of legal regula-
tion. Attempts to reach a consensus in this regard have been repeated many
times, so it is necessary to note their sufficient effectiveness. Scientists have
established such characteristic features, which, in general, are inherent in
the relations in the commented sphere, as systemic, selective, substantial
non-independence, continuity, inexhaustibility, mass character, property to
transform, ability to limit, universality, quality, and others. These scientific
developments contribute to the allocation of information relations in a cer-
tain group identified by the nature of the occurrence, the methods of imple-
mentation, the scope of rights and duties and methods of legal protection,
which allows for their specific regulation. At the same time, not only the
peculiarities of these relations are noted, in fact, which causes certain dif-
ferences from the general methods of regulation, but also emphasizes the
difference in the legal nature of the relationships within the system that can
be qualified as information. First, it is proposed to separate purely infor-
mation relations, which are directly related to the implementation of the
powers of the person to receive, distribute. the exchange of information, the
exercise of property rights over it, the protection of information resources,
etc., and the relations that develop in the implementation of other substan-
tive rights, but for their proper implementation require the involvement of
certain information interactions (for example, obtaining information about
the goods that are acquired ). These relations should be qualified as those
that relate to information. Also, in the legal science it is proposed to meth-
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odologically distinguish between the concepts “information” and “knowl-
edge” [11, p. 41], which is also worthy of attention.

In turn, given that the concept of “information” is very widespread in
all respects in society, which are not always of a legal nature, but have
an ordinary, personal design, the study of its content has historically been
carried out on the basis of philosophical, sociological and cultural concepts
on perception of a particular person and society the significance of this
phenomenon and the realization of its essence. Expanding the empirical
and applied scientific base within the methodologies of natural science dis-
ciplines, information was considered as one of the manifestations of the
objective motion of matter in space and time. It was in this, in the opinion
of the researchers, that the essential attribute value of information was man-
ifested. Consequently, in the scientific and philosophical sense, informa-
tion is a measure of certainty, organization, order. Difficulties and diversity
of matter as phenomena can be perceived and understood by individual
actors and society at the same time, thereby achieving certainty and organi-
zation in society. Information is associated with another common property
of matter — reflection, according to this thesis information can be treated as
the content of the reflected process or as an invariant part of the mapping,
which can be defined and transferred from one system to another. The prac-
tical application of this scientific conclusion is the need to ensure infor-
mation security in the sphere of social relations by preserving the social
interactions of various sociocultural systems [12, p. 40-42].

Information as an object of civil law relations manifests itself in two ways.
First, it is a commodity, therefore it is possible to implement information
rights and corresponding responsibilities, and consequently, offenses, can be
carried out in the field of mandatory legal regulation, including contractual
legal instruments. So it is quite an acceptable measure of responsibility to
recover penalties for failure to fulfill a certain debt to provide information, if
it is provided for in the contract. Also, when the contract for the provision of
information services is defective, specified in art. 218-236 CCU (for example,
it contradicts the law or moral principles of society, is fictitious, etc.) it can be
recognized as invalid. Secondly, information is attributed by law to a variety
of personal non-property rights. Consequently, it is of a private nature and is
an object of ownership. In such a case, the right to information is absolute and
subject to protection using mechanisms inherent in both intangible goods and
absolute proprietary rights (property rights).
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6. Civil liability for violations in the information sphere

To begin constructing a civil protection and legal mechanism that pro-
vides the very foundations of its existence, coordination and coordina-
tion of individual components, it is first of all necessary to determine the
question of what an information offense is as an illegal act that threatens
subjective information rights. In Ukrainian civilization, the formulation
of this definition was made by scientists such as Yu.E. Maksimenko and
V.A. Lipcane. They postulate information offenses as a socially danger-
ous, unlawful, guilty act for which tort law in the field of information
provides for legal responsibility. Strictly speaking, such an offense is a
guilty act of the subject, entailing information and legal responsibility
[13, p. 251]. Completely agreeing with the postulate that the violation of
information rights is an unlawful, guilty (intentional or careless) action
or behavior that infringes upon the public relations established by the law
arising from the implementation of information activities (receipt, use,
dissemination and storage of information) [14, p. 57], we can not yet sup-
port the position that civil penalties for such offenses are reduced solely
to the application of liability measures.

The variability of the understanding of civil liability is due to the fact
that it is an important, but not the only, instrument of civil law that ensures
the protection of private legal relations, including information. Therefore,
responsibility is traditionally considered in interrelation and correlation
with other measures of protection of civil rights [5, p. 38-39]. Protection of
the infringed information rights of the person can be carried out by other
means with application of sanctions which do not concern responsibility.
For example, in the event that the information manager does not provide
access to public information as a result of an unlawful decision to restrict
access, such a decision may be declared invalid, or if the person refuses
to provide information about his personal data processed, such informa-
tion may be claimed compulsorily. Such protective and legal remedies are
provided for in Art. 16 of the Civil Code (part 10 — illegal recognition of
decisions, actions or omissions of the authority, or part 5 — enforcement of
duties in kind), they are civil protective sanctions, but do not have the status
of responsibility, since they do not burden the undue debtor in addition.
Actually, the application of such sanctions does not release the latter from
the obligation to compensate for harm if it comes to the right holder as a
result of the offense, that is, to incur material liability.
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For this reason, we also can not agree with the thesis that the civil lia-
bility of acts that are classified as information infringements comes only
in accordance with the norms of tort law. It is hardly correct that the posi-
tion according to which civil liability in the information sphere comes as a
result of causing material or moral harm to individuals or legal entities in
violation of the relevant norms of information law and is the need to com-
pensate for the losses incurred. Such an approach does not reproduce all the
prerequisites and legal consequences with regard to the exclusivity of civil
liability as compensatory and recovery results, manifested in the applica-
tion to the guilty person of compulsory measures of a property nature aimed
at compensating the inflicted losses to the injured party.

It is impossible to limit the use of sanctions, including — measures of
responsibility, only in cases when, as a result of non-observance of the rel-
evant norms of information law, damage is inflicted on enterprises, institu-
tions, organizations and citizens. Indeed, according to the rules prescribed
in the tort norms of Ukrainian laws, in particular, in Ch. 82 CCU, art. 22 of
the Law of Ukraine “On Protection of Consumer Rights” refers to the need
to compensate for harm caused by the wrongful actions of its culprit, includ-
ing damage due to failure to provide or provide inaccurate or incomplete
information. But this way of civil protection is far from exceptional. For
example, in Art. 659 CCU provides that a buyer who has not been informed
of the rights of third parties to the purchased item has the right to demand a
reduction in the price, a consumer who has not received proper information
about the goods may demand the termination of the contract (Article 15 of
the Law on Protection of Consumer Rights), and in the case when infor-
mation disseminating information damaging the honor, dignity or business
reputation of a citizen is disseminated in the mass media, they must be
refuted in the same mass media (Article 37 of the Law of Ukraine “On print
media in Ukraine”, Art. 277 CCU).

Protective legal relations are not confined to liability alone, but cover
other cases related to the protection of law [15, p. 15]. Along with respon-
sibility, there are other consequences unsuitable for the offender, aimed at
protecting subjective civil law. In civilization, they are called the means
(measures) of the protection of law [16, p. 83-85]. They apply to the offender
regardless of his guilt and restore the property position of the person or stop
the illegal action. Responsibility is always associated with additional bur-
dens on the offender, and with other ways of protecting the rights of such
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encumbrances there. So, unlike administrative or criminal legal relations,
the protection of violated civil rights occurs not only through the application
of measures of responsibility. For example, payment of forfeit and compen-
sation of damages does not relieve the obligated person from the perfor-
mance of the obligation in kind. The actual implementation is aimed at the
fulfillment of the action that is stipulated by the content of the obligation,
while the responsibility is directed towards fulfilling the additional debt that
arose as a result of the offense [17, p. 445]. Responsibility and other types of
protection of rights differ among themselves also, guided by the principle of
guilt. In particular, responsibility under the general rule comes only for the
person's guilty actions, while other civil penalties are applied on the basis of
the principle of infliction. Consequently, responsibility is a narrower concept
than legal remedies. Civil liability is a type of sanction and is an impact on
the offender by depriving him of certain property rights or imposing addi-
tional property obligations on him [2, p. 9]. The most striking example of
additional burdening as a measure of responsibility is the obligation to com-
pensate for the damage or harm caused. For example, it occurs if, as a result
of the publication of unreliable information, the reputation of the business
entity has been damaged. The amount of responsibility of the guilty person
in such a case is determined by the amount of losses. Means of responsibil-
ity are manifested in the consequences of a breach of an existing obligation
(contractual liability) or in the consequences of the offense itself, generate a
new liability (tort liability). At the same time, measures to protect the subjec-
tive law, including legal liability, should be economically justified [18, p. 5].

In the scientific literature the so-called concept of coercion is vividly
discussed, according to which coercion is an obligatory manifestation of
responsibility. The value of coercion is assessed differently both in the
plane of its direct application and for its actual normative consolidation as
a legal possibility. Some scholars have criticized the possibility of covering
the concept of a voluntary implementation of an overdue debt [19, p. 33].
Others are convinced that the more effective effect is provided by the very
possibility of using coercion, because it disciplines the participants in the
relationship and creates prerequisites for the voluntary fulfillment of pro-
tective obligations, for example, compensation for harm [20, p. 13]. We
consider the latter concept to be more balanced and correct.

Taking into account the practical lack of regulations on specific types of
information responsibility in the sectoral acts mediating information rela-

55



56

Guyvan Oksana, Sergienko Valeriy

tions, we must be guided by common civil principles. At the same time, it
should be borne in mind that the commented sphere of relations in some
cases has diversified formations, therefore information responsibility can
be realized in the planes of administrative, criminal and disciplinary pun-
ishment. Consequently, the concept of information and legal responsibility
covers the implementation of legal instruments that are inherent not only in
the civil, but also in other branches of law.

Negative legal consequences for a person who violated a certain infor-
mation legal relationship, differ depending on the method of obtaining and
using information. In some cases, information is used by a person for per-
sonal consumption, replenishing his knowledge. When such actions are
unlawful, the consequence may be an obligation to stop such encroachment.
This applies, for example, to unauthorized access to copyright objects, data-
bases, etc. If certain official information (for example, protected by patent
law) is illegally used to improve the production process, create new tech-
nological developments, in other words, the illegal acquisition and use of
such information is carried out with a view to achieving a specific economic
result, the emphasis in the application of sanctions should be made on com-
pensatory liability — ii damages and compensation payments.

Civil law also defines special mechanisms for regulating the relationship
in terms of coverage and disclosure of information in the media. In case of
violation of these rules, the media becomes responsible. It consists in the
fact that when a non-pecuniary harm is caused to an individual as a result
of dissemination through the mass media of data that do not correspond to
reality, those that humiliate the honor and dignity of a citizen, such dam-
age is compensated by a court decision by the appropriate mass media,
as well as by high officials and citizens. The amount of compensation for
moral damage in monetary terms is determined by the court. At the same
time, the duty to prove one's right lies with the defendant — the subject who
committed the relevant infringement infringement. Also, the person who
disseminated false information must refute them publicly. In addition to
refuting inaccurate information and other, provided by Art. 277 CCU, ways
to protect an individual whose personal non-property rights are violated as
aresult of the dissemination of unreliable information about him, protection
can be exercised by other legal means. For example, in Art. 278 CCU pro-
vides for a special protection method, such as the prohibition (termination)
of the dissemination of information violating personal non-property rights.
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The need to introduce this method of protection is explained by its con-
siderable effectiveness, including in the preventive plan. It is a normative
provision that if a personal non-property right of an individual is violated in
a newspaper, book, movie, television program, etc., which are prepared for
publication, the court can prohibit their release until it is eliminated, and if
they already issued, the court can prohibit (stop) their distribution until the
violation is eliminated. If the elimination of the violation is not possible, it
is allowed to seize the circulation of newspapers, books, etc. with the aim
of destroying it.

At the same time, it is nevertheless necessary to note the decisive role
of civil-law protection of the infringed information rights of the individ-
ual precisely by compensating for losses or damage that occurred to the
victim as a result of the illegal actions of the counterparty. This is the only
option for the use of an equivalent compensation mechanism, while the vast
majority of infringements on information human rights can be stopped or
prevented through the means of responding to other sectoral accessories.
At the same time, the presence of harm is a prerequisite for the use of a
legal instrument for compensation of the harm caused. The compensation
mechanism is aimed at ensuring the most complete reimbursement of the
material consequences of the violation of rights at the expense of the person
who caused the harm, or other persons on whom, in accordance with the
legislation, the duty of compensation for harm is entrusted.

Specificity of compensation liability for information offenses is due to
the peculiarities of the object of the offense, the methods of calculation and
proof of harm, and the like. In principle, the application of this responsi-
bility is to impose on the offender the obligation to reimburse property or
moral damage caused by violation of the norms of the information legisla-
tion. At the same time, an important feature of this protective-legal relation-
ship is its universality. This means that a person can resort to it in all cases
of violation of subjective civil rights (both in relative and in absolute legal
relationships), even though there is no direct mention of this in a special
rule of law or in a treaty. In addition, the right holder may, along with com-
pensation for damage caused as a result of the violation, also apply other
civil sanctions. So, despite the large number of measures of civil liability as
a means of protecting civil rights in the information sphere, compensation
for damages plays the role of the leading way of punishing the offender, and
the amount of such sanction is calculated in monetary terms.
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7. Conclusions

From the study, we can draw certain conclusions. Information relations
permeate all spheres of social relations. Being the only resource of interac-
tion, they ensure proper organization of material processes, effective man-
agement of them. This greatly complicates the classification of unlawful
acts in the information environment, which, in turn, hinders the complex
legal provision of information relations, in particular in the sphere of their
protection and protection. Taking into account the constant spreading of the
spectrum of offenses, it is necessary to develop the concept of an informa-
tion offense and to fill it with clear content, separating the criminal, admin-
istrative, civil, disciplinary responsibility for the object of encroachment,
the way and direction of encroachment, the severity of social consequences.
It is also necessary to establish as punishable acts aimed at violating other
human rights (non-informational character) with the misuse of information,
technology or information infrastructure.

The main features of the relevant legislation are the plurality of sources,
the dominance of by-laws in the mechanism of legal regulation, the com-
plexity of norms, their instability and the dynamism of acceptance. How-
ever, it should be noted significant shortcomings in the formation of an
appropriate legal framework. Conceptually they are manifested, first of all,
in fluctuations from the need for urgent and special regulation of informa-
tion relations that are only being formed, to proposals for creating a sin-
gle codified act that would regulate all existing relations in this sphere. It
is impossible to agree with extreme positions, it is necessary, taking into
account the complex nature of relations on information turnover, to further
develop the relevant legislation in those directions that have historically
developed: the implementation of information rights of the individual and
the provision of information protection mechanisms. As for the basic, con-
ceptual issues of the development of national legislation in the commented
sphere, they should certainly be directed, first of all, to definitive consoli-
dation of fundamental, basic concepts that are intensively used by the leg-
islator in normative legal acts, their use. For example, one should provide
legislative unambiguity with such a definition as “secret”, “document” and
“documented information”, “service information”, “automated system”,
“subject of information relations”, “information relations system”, etc.

Information has its specific characteristics, which reflect its internal
nature and essence, influencing the choice of ways to protect information
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rights. Taking into account the peculiarity of information as an object of
legal regulation, legal science needs to develop new legal means of response
based on an analysis of real threats and risks in the information environ-
ment. This will make it possible to eliminate existing gaps in the legislation
as soon as possible, since, due to rapid technical progress, unfortunately, the
number and level of threats is increasing. As the first and necessary step, the
need to harmonize the mechanisms of civil-law protection of information,
which are introduced by various acts and continues to have a contradictory
character, is seen.

The issue of responsibility for the violation of the information rights of
the individual is primarily mediated by the general methods of legal pro-
tection prescribed in many acts of Ukrainian legislation. So, such means
as termination of an offense, compensation of the caused damage, collect-
ing penalties from the infringer and so on are applied. At the same time,
given the extreme prevalence of information relations in all spheres and
branches of legal social relations, we can assert that the range of types
of sanctions should be broadened at the expense of specific safeguards
inherent only in a specific offense. For example, in the case of improper
or illegal use of information acquired in a legal way (in fact, if the right
is abused), such a way of response as deprivation or restriction of the law
may be offered.

Protection of violated subjective rights of a person in the field of infor-
mation relations in civil law is exercised through the application of sanc-
tions provided for by both article 16 of the Civil Code and other protective
norms of liability and proprietary rights. This is especially evident when
protecting and protecting such a specific object as information. At the
same time, individual protection elements, such as liability, other reme-
dies, have different grounds for application, different meanings and meth-
ods of influence. The possibility of ensuring state enforcement, which is
carried out by the law enforcement agency, does not in any way eliminate
the availability of other means of protection of the violated or contested
right. Public interests do not create the need for any case of a civil offense
to necessarily apply to bodies with jurisdictional powers. The state can
provide an opportunity to exercise the right to the bearer himself, estab-
lishing the appropriate framework for appropriate actions, or provides the
conditions for the voluntary fulfillment by the debtor of a protective and
legal duty.
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Abstract. The article deals with the comprehensive analysis of
implementing the notarial procedure concerning the certification of wills in
Ukraine. Special attention is paid to the definition of the concept of wills.
The author carried out the classification of wills according to the procedure
of certification and the subjects entitled to certify the will. The purpose of
the research is a comprehensive scientific-theoretical and practical analysis
of the features of the legal regulation of the notarial procedure concerning
the certification of wills. The tasks of the research are to determine the
concept and types of wills, to carry out the characteristic of legal principles
of certification of wills, to investigate the features of certification of wills.
The subject of research is the theoretical achievements and modern practical
tendency of the interpretation of the legal regulation of the notarial procedure
concerning the certification of wills. The author applied general scientific and
special methods of investigation, in particular: system, structural-functional
and comparative methods. The issues of the restriction of the right to certify
the wills are scrutinized. Analyzing the question of keeping the secrecy of
notarial acts, the author proves that the fact of the violation of the secrecy of the
will does not entail declaring the will invalid. The author emphasizes the fact
that during certifying the wills, bodies of notariate and quasi-notariate should
strictly adhere to the norms of the current legislation. The procedure of the
certification of wills, including the wills that equal to notarial, is investigated in
detail. In the current legislation the author proposes to establish the procedure
for the substitution of the public individuals and official persons authorized to
certify wills that equal to notarial. A will is a unilateral transaction, which is
executed in writing with indication of the place and time of its construction,
the information about the testator: the surname and name, patronymic name
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(if there is); the registration number of the discount card of the taxpayer in
accordance with the State register of natural persons — taxpayers or the reason
of its absence; the place of residence or location; the date and place (if it is
unknown-the name of the country) of birth, personally signed by the testator
and certified by a notary or specially authorized officials.

1. Introduction

In Ukraine the persons specified in the will —that is the persons appointed
in accordance with the will of the testator, have the priority right to
succession. In default of the will, declaring it null and void, non-acceptance
of inheritance, or refusal to accept by the testamentary heir (testamentary
succession), the heirs have the right to legal succession (according to law).

Authorized bodies of notariate and quasi-notariate have the right to
make and certify wills. The specified bodies of notariate must promote the
exercise of rights of natural persons and legal entities, the protection of
legitimate interests, and explain their rights and obligations. Problems of
legal regulation of certifying the wills are one of the subjects of discussion,
especially today, when the fundamental changes, due to the undeclared
war and the actual occupation of the East of Ukraine, take place in the
society. It is necessary to solve a number of problems standing before the
public individuals and official persons authorized to certify wills that equal
to notarial in the process of their testamentation. It is a question of urgent
importance, because it will allow analyzing the normative and legal acts
and their gaps concerning the notarial procedure of the certification of
wills. Conclusions of the research will contribute to improving the notarial
procedure of the certification of wills.

The purpose of the research is a comprehensive scientific-theoretical
and practical analysis of the features of the legal regulation of the notarial
procedure concerning the certification of wills.

The tasks of the research are to determine the concept and types of wills,
to carry out the characteristic of legal principles of certification of wills, to
investigate the features of certification of wills.

The object of the research is the legal regulation of the notarial procedure
concerning the certification of wills.

The subject of research is the theoretical achievements and modern
practical tendency of the interpretation of the legal regulation of the notarial
procedure concerning the certification of wills.
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The question of the formation of the Ukrainian notariate was the subject
of study of many scientists. In particular, the issue of the proceedings in
the notarial procedure, including the issue of the certification of wills, was
investigated by such scientists as: V. Barankova, N. Vasylyna, M. Diakovych,
Yu. Zaika, V. Komarov, M. Matsehora, A. Nahorna, O. Nelin, S. Fursa,
Ye. Fursa, Ye. Kharytonov, O. Kharytonova and others. However, these
scientists did not pay enough attention to the notarial procedure concerning
the certification of wills.

The authorapplied general scientific and special methods of investigation,
in particular: system, structural-functional and comparative methods.

2. Wills: concept, types and legal regulation
of testamentation and certification

The concept of a will as a personal arrangement made by a natural
person in case of his/her death is given in Article 1233 of the Civil Code of
Ukraine.

Thus, a will is a personal arrangement made by a natural person in
case of his/her death, which is executed in writing with indication of the
place and time of its construction and is certified by a notary or specially
authorized officials. Natural persons in full civil capacity have the right to
make a will, and making a will through a representative is not permitted.
That is, the testator implements the right to dispose of property in case of
death.

The list of subjects who have the power to certify a will is established in
part three of Article 1247 of the Civil Code. In particular, a will is certified
by a notary or other officials specified in Articles 1251-1252 of this Code.

Having analyzed the norms of Articles 1251-1252 of the Civil Code
of Ukraine, Articles 1, 37, 38, 40 of the Law of Ukraine “On Notariate”,
we came to the conclusion that Article 1247 of the Civil Code does not
include to the circle of persons who have the right to certify wills — officials
of consular institutions of Ukraine, and in cases stipulated by the current
legislation, diplomatic missions.

Bodies of notariate and quasi-notariate have the right to make and certify
wills. Bodies of notariate include public and private notaries, and bodies
of quasi-notariate include officials of local governments, other officials
authorized to carry out certain types of notarial acts in accordance with the
current legislation [1, p. 797].
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The peculiarity of the will lies in the fact that it contains the wish of the
person during his/her lifetime, but the direct implementation of this wish is
possible under an indispensable condition — the death of this person. This
circumstance causes special requirements to the form and content of the
will, because after the death of the testator, nobody has the ability to specify
or clarify his/her intentions [2, p. 73].

As O. Kalinichenko affirms, “form” and “kind” of the will are not the
same categories. We consider the form of the will as a way of expression
of will, which is the procedure of certification of a specified transaction by
the authorized public individuals, official persons. The specified procedure
is determined by the subject of certification of the will and certain order of
committing such actions. A kind of the will describes the content of this
transaction (a will with condition, a will with substitution of heir, a will
with institution of executor, etc.) or subject composition (a personal will;
a marital will), and it does not concern the procedure of certification. We
support the opinion of the scientist that we can classify wills according to
two criteria: depending on the subject of certification and the procedure
of certification. Depending on the subject of certification, wills can be
classified into the following groups: notarial and non-notarial that equal to
notarial form [3, p. 112]. At the same time, it is advisable to consider “non-
notarial wills” as quasi-notarial because this concept is much wider than
wills that equal to notarial.

Depending on the procedure of certification, wills are divided into three
groups: an ordinary will; a will in the presence of witnesses; a secret will.

An ordinary will is certificated according to the rules of Article 1247 of
the Civil Code of Ukraine. It is executed in writing with indication of the
place and time of its construction. The testator has the right to include either
the entire inheritance, or a part thereof in the will and to institute one or
several natural persons or other participants of civil relations, the territorial
community or the state as his/her heirs.

A will in the presence of witnesses is certificated in accordance with
Article 1253 of the Civil Code of Ukraine.

The legislator establishes two types of certification of wills in the
presence of witnesses. The first type — it takes place at the request of the
testator, and the second — at the obligatory presence of witnesses. A will in
the presence of witnesses is regulated by Articles 1248, 1252 of the Civil
Code of Ukraine.
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A secret will is certificated only by public and private notaries. In
accordance with Article 1249 of the Civil Code of Ukraine, a secret will
is the will certified by the notary without reading its contents. The person
who constructed the secret will should submit it in a closed envelope to the
notary. The envelope must have the testator's signature. The notary makes
a notarial record, attaches a seal on the envelope, and puts it in another
envelope and seals in the testator's presence.

We agree with the opinion of O. Kalinichenko that the main goal of the
institution of the secret will is to protect the secrecy of the will [3, p. 112].

Ukrainian scientists S. Fursa and Ye. Fursa rightly draw the analogy
between certification of a secret will and such a notarial act as acceptance
of the document for storage, according to which the document can be taken
by the notary without getting acquainted with its contents [4, p. 66].

In article 1243 of the Civil Code the legislator provides that a married
couple may make a joint will with regard to the property jointly owned
thereby.

‘We support the position of N. Shama, as a joint will is a variety of a will,
and hence the unilateral transaction in which one side is represented by
several persons, namely a married couple, then the possibility of making it
is caused by the presence of two conditions simultaneously:

1) the marriage status of persons who wish to make a joint will; and

2) the presence of full legal capacity required for making a will in each
of the spouses [5, p. 179].

In our opinion, the specificity of this will is that:

— to devise only the property jointly owned,

— the person that determined by agreement between the spouses should
get the hereditary property,

— the spouse who survived continues to live in a normal property
environment [6, p. 13].

It is worth to emphasize, that in case of death of one of the spouses,
a share in joint ownership belonging to a deceased spouse passes to the
survivor. The legislator established that the spouse who survived does not
have the right to alienate the property that was the joint property of the
spouses and the object of the joint will.

Heirs of the marital will are persons instituted in the will; however,
they can take possession of the property only after the death of both
spouses.
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In accordance with part three of Article 1243 of the Civil Code, in the
lifetime of both spouses, either of them has the right to refuse from the
joint will. The refusal from the joint will should be notarized. However, the
application cannot cancel a joint marital will. In our opinion, in this case it
is necessary to use a mutual cancellation of previously joint will made by
both members of the couple. In practice, a marital will is not wide spread. In
case of death of one of the spouses, the latter (who remained alive and is not
a person of advanced age), mainly, changes his/her mind of the future heir.
Therefore, most of notaries offer each of the spouses to make a separate will
for a part of the property earned during the time of the registered marriage.

We agree with N. Vasylyna that after dissolution of marriage the former
spouses do not lose the opportunity to leave the right to preserve their will
for the property jointly owned [7, p. 111].

Certification of wills by notaries and authorized public individuals
and official persons takes place in accordance with the current legislation,
including the civil and notarial legislation.

In our opinion, the Ukrainian modern legislation on notariate is a set of
normative and legal acts that are accepted by the authorized public bodies,
in which there are rules regulating the organization and competence of
notarial bodies of the state, procedural order of making notarial acts, as
well as committing other actions, different from notarial, with the aim of
providing them with a legal reliability [8, p. 363, 376].

The acts of other branches of law governing the separate questions of
organization of notariate and exercise of notarial activities include, for
example, the Civil Code of Ukraine, the Family Code of Ukraine, the Land
Code of Ukraine, the Tax Code of Ukraine and others [8, p. 315].

Having made the analysis of notarial activities of independent Ukraine,
we came to a conclusion “about the need for separation of its three parts,
namely:

the legislation regulating the general principles for the creation and
activities of notariate and quasi-notariate;

the legislation regulating the procedure of notarial acts;

the legislation regulating the commitment of other actions, different from
notarial, with the aim of providing them with a legal reliability [8, p. 367].

While certificating wills notaries, public individuals, official persons,
consular officials must comply with the Constitution of Ukraine, the Civil,
Family, Land Code of Ukraine, the Law of Ukraine “On Notariate”, the
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Consular Statute of Ukraine, the Procedure of certifying wills and powers of
attorney that are equal to notarial, as well as other normative and legal acts.

It should be emphasized that the legislation has determined certain
public individuals, official persons who have the right to do it in the process
of certifying wills that are equal to notarial.

Analyzing the norms of Article 1252 of the Civil Code of Ukraine, as
well as Article 40 of the Law of Ukraine “On Notariate”, we define subjects
of certifying wills and powers of attorney that are equal to notarial.

In accordance with Articles 1251-1252 of the Civil Code of Ukraine,
Articles 1, 37, 38, 40 of the Law of Ukraine “On Notariate” the subjects
who have the right to certify wills are:

— public and private notaries (Article 1248 of the Civil Code of Ukraine
“Certification of Wills by Notary”, Article 36 of the Law of Ukraine
“On Notariate”);

— authorized officials of the relevant local government (Article 1251 of
the Civil Code of Ukraine “Certification of Wills by Local Government
Officials”, Article 37 of the Law of Ukraine “On Notariate”);

— other public individuals and official persons (Article 1252 of the Civil
Code of Ukraine “Certification of Wills by Other Officials”, Article 40 of
the Law of Ukraine “On Notariate), namely:

1) a chief medical officer, or a deputy thereof, or a doctor on duty of the
hospital, or other in-patient health care institution, or the director or chief
medical officer of the old people's home or invalids' asylum,;

2) a person on board a sea or river vessel under the flag of Ukraine;

3) a person participating in a search party or expedition;

4) the commander (head) of the unit, detachment, institution, military
training institution;

5) a prison governor;

6) the head of the trial center.

— officials of the consular institutions of Ukraine, and in cases stipulated
by law, diplomatic representatives (Article 38 of the Law of Ukraine
“On Notariate”).

Only public notaries who work at state notary's offices have the right to
certify wills. State notaries of public notary archives are deprived of such
rights. They issue only duplicates of wills that are in their possession.

In accordance with Article 9 of the Law of Ukraine “On Notariate”
“Restrictions of notarial acts”, a notary and an official of local self-
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government, who commit notarial acts, have no right to perform notarial
acts in their name and on behalf of their name, in the name of and on behalf
of their husband or their wife, his (her) and their relatives (parents, children,
grandchildren, grandfather, grandmother, brothers, sisters), and also in the
name of and on behalf of the employees of the notary's office, workers who
are in labor relations with a notary public, or staff members of the executive
committee. Officials of local government are also not entitled to perform
notarial acts in the name of and on behalf of this executive committee. In
these cases, notarial acts are committed at any other public notary's office,
at the private notary or at the executive committee of another village,
township, and city Council of people's deputies.

You should pay attention to the fact that in the norms the legislator has
“forgotten” about notarial acts committed by authorized consular officials.
Restrictions of notarial acts for specified persons are regulated by Article
49 of the Consular Statute of Ukraine, approved by the Decree of the
President of Ukraine dated April 2, 1994, no. 127/94. The consul cannot
perform notarial acts, including wills, in his name and on behalf of his
name, in the name and on behalf of her (his) wife (husband), her (his) and
their lineal relatives. That is, the consul can certify a will on behalf of the
employees of the consulate, which is not valid as for us.

Public individuals, official persons listed in Article 40 of the Law of
Ukraine “On Notariate” that certify the wills equal to notarial, are not
entitled to certify wills in their name and on behalf of their name, as well
as in the name of and on behalf of his wife or her husband. Specified public
individuals, official persons have also no right to perform wills on behalf
of their sons and daughters, mother, father, grandchildren, grandfather,
grandmother, including their brothers or sisters.

The law states that in this case wills and power of attorney are not valid.

The legislator refers to the duties of a notary (in accordance with Article
5 of the Law of Ukraine “On Notariate”) to keep confidential information
obtained by him/her in connection with making notarial acts. Swearing the
oath a person who first is engaged in notarial activities takes his oath to keep
professional secrets.

The question of keeping the notary's secrecy has its historical experience.
For example, the question of the secrecy of notarial acts was settled by
Austrian Notarial Regulations dated July 25, 1871. In accordance with
paragraph 37 of the Regulations, the duties of a notary public included not
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only his keeping the secrecy of notarial acts before the parties, but also
supervising over the observance of secrecy by his assistants. In particular,
the notary guaranteed that all information of the notarial act that took place
in his presence, actually took place in his presence in that way; the notary
was responsible for all inexactitudes, even if they had been committed due
to an error. The indemnification did not abolish a penalty of dignity for non-
performing notary's duties.

At the time of independence of Ukraine, the question of keeping the
secrecy of notarial acts has been attracting the attention of legislators.
Article 8 of the Law of Ukraine “On Notariate” dated September 2, 1993 in
the original edition was called “The observance of secrecy of committed
notarial acts” and it did not contain the concept of notary's secrecy. The
article has undergone numerous changes, additions and redactions of
individual parts and as a whole. Only the Law of Ukraine “On amendments
to the Law of Ukraine “On Notariate” dated October 1, 2008, no. 614-VI
issued the new wording of Article 8 of the Law, which changed the title of
the article and at the legislative level the definition of notarial secrecy was
given. Notarial secrecy is the totality of the information obtained during
committing the notarial act or addressing the interested party to a notary,
including the information about property, personal property and non-
property rights and obligations, etc.

Notarial secrecy needs to be treated with the two sides. On the one
hand, it is the secrecy of a person addressing to making the notarial act (the
motive and the fact of addressing to the notary; providing with documents;
achieving the result after addressing to the notary; information about the
private life of a person, etc.), on the other hand — it is the secrecy of
the notary as a specialist (information about advice, consultations, etc.).
These two characteristics of the concept of the secrecy of notarial acts are
important. We support the opinion of S. Fursa and Ya. Panteliienko that
both concepts of the secrecy of notarial acts must be legislatively fixed
[9, p. 87].

Notarial secrecy must be kept by:

— notaries who work at state notary's offices, state notarial archives or
are engaged in private practice as a notary;

— officials of the local authorities who are authorized to perform notarial
acts;

— officials of consular institutions who commit notarial acts;
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— officials who in accordance with Articles 40 and 40-1 of the Law of
Ukraine “On Notariate” commit notarial acts;

— persons who got to know about committing notarial acts in connection
with performance of their official duties or work; persons involved in
notarial acts as witnesses and other persons who got to know information
that was the subject of notarial secrecy. Such persons also include: assistant,
consultant, secretary, clerk of a notary, even if their activity is limited to
providing legal assistance or familiarization with documents and the
notarial act was not committed.

We agree with M. Diakovych that “actually the secrecy of notarial
activities, including notarial acts, must ensure inviolability of private life
of citizens who apply to a notary. Sometimes a notary is compared with the
priest, to whom a person can confess and trust him with all his/her cherished
sides of life, which should not be spread, because it is a seal of confession.
Similarly, the notary is responsible for divulging of secrets of notarial acts.
The person who trusts the notary with his/her secrets, respectively, should
have certainty that all information discussed with the notary will never
become the subject of public discussion” [10, p. 73].

Persons that are guilty of violating the notarial secrecy will bear
responsibility in order established by law.

There is the reason in views of S. Leskiv and A. Chubenko that the
secrecy of the will consists in the following: before opening of inheritance
persons signing the will for the testator are deprived of the right to divulge
secret information about 1) the fact of making the will; 2) the contents of the
will; 3) the cancellation or modification of the will [11, p. 158].

In accordance with the judicial practice, during certification of the will
the fact of violation of the secrecy of the will does not entail declaring
it invalid, but only in the presence of other violations of law. This is
also confirmed by the explanations of the Plenum of the Supreme Court
indicated in paragraph 8 of resolution no. 2 (v0002700-92) dated January
31, 1992 “On judicial practice in cases involving complaints about notarial
acts or refusal of their committing” where a notarial act cannot be cancelled
only for reasons of underexposed secrets of its committing because the
legislation on notariate does not provide such consequences.

We agree with D. Zhuravlov, O. Korotiuk and K. Chyzhmar that the
subject of the notarial secret is protected by law as information with
restricted access, namely — secret information. The secret information
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includes information not only about the person who applied for taking
notarial acts, but also information about the provided advice, etc. [12, p. 52].

Notaries’, public individuals, official persons who certificated wills,
can give information or papers about their certification to individuals who
concluded those documents or to others by their power of attorney. If persons,
on behalf of whom the documents had been concluded, died, then the
information or papers are issued to their heirs. However, under the law, public
individuals, official persons who certificated wills, can give papers about
their certification within ten working days upon reasonable written request
to the Court, the Prosecutor's Office, the bodies of the pre-trial investigation,
operative units in connection with criminal proceedings, civil, economic,
administrative cases, administrative offences that are under the proceedings
of specified bodies, with the obligatory indication of the numbers (criminal
proceedings) and affixing the stamp seal of the authorized body.

Although the principle of freedom of the will gives a wide scope of legal
authorities for post-mortuary disposition to the testator, but at the same time
it limits his/her right to deprive the rights of inheritance of the compulsory
heirs [13, p. 10].

The testator has no right to deprive the rights to inheritance of those
heirs who are legally entitled to a hereditary portion of the right to
succession. According to Yu. Zaika, such persons should be called forced
heirs [14, p. 136].

It should be noted that the right to hereditary portion of inheritance was
existed in the Roman law, which was a quarter of a legal portion, 1. e.,
the portion that the heir would have received in case of legal succession
(compulsory portion).

According to Ye. Fursa, the right to hereditary portion — it is a
redistribution of inheritance by the state taking into account the interests
of the most vulnerable sections of citizens in case of no stating them in
the will or violation of their rights within the contents of the will. This
position is understandable, and this right of the state is no doubt today,
because some people need extra protection of their interests. The author
also hopes that in future our country will provide such persons with aid at
its expense [15, p. 75].

Only persons determined in part 1 of Article 1241 of the Civil Code of
Ukraine have the right to hereditary portion of inheritance. Such persons
include:
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1) the testator's juvenile children, grown-up incapable children (including
the adopted),

2) incapable widow (widower),

3) irrespective of the will, incapable parents inherit half of the shares
that would belong to each of them in case of legal succession (compulsory
portion).

The specified list is not subject to the extended interpretation, i.e. it is
exhaustive.

In this case the right to hereditary portion of inheritance does not depend
on the consent of the other heirs, the volition of the testator; and it is not
connected with joint residence of the testator and persons who have the right
to the compulsory portion. The right to hereditary portion of inheritance has
personal nature and may not move in the order of hereditary transmission
[16, p. 240].

Thus, a will is a unilateral transaction made by a natural person in case
of his/her death, which is executed in writing with indication of the place
and time of its construction, personally signed by the testator and certified
by a notary or specially authorized officials.

3. Features of the proceedings in the notarial procedure
concerning the certification of wills

Notarization of wills takes a special place among the notarial acts,
especially in state notary's offices and in the bodies of local self-government.

The advantages of the notarial form of the transaction are that it provides
a greater degree of legitimacy and credibility of its contents, clarity and
certainty regarding the fact of committing the agreement. To make sure that
the transaction complies with the law, the notary defines the essence of the
respective relations, explains their legal qualifications, checks the capability
of the natural person, as well as its actual will. In addition, the notary has
appropriate education and work experience, which greatly reduces the
possibility of declaring the will null and void in accordance with the court
decision after opening of the inheritance [3, p. 110].

Before certification of the will, the notary, the authorized public
individuals, official persons are obliged to explain the testator’s rights:

— irrespective of any family relations, the testator may institute one or
several natural persons or other participants of civil relations as his/her
heirs;
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— in case of making the will in favor of several persons, the testator
institutes the hereditary portion of his/her property to each of the heirs;

— the testator may leave all his/her property or a share of it, in particular,
the usual household and private items, as well as leave the property which
would become his/her property in future and which would be at the testator’s
disposal at the day of his/her death;

— without specifying the reasons, the testator may divest any of the legal
heirs of the right to succession;

— the testator has the right to make testamentary renunciation in the will,
or legate;

— the testator has the right to modify or cancel the will at any time and
to make a new will. A later will cancels the previous will fully or in the part
where it contradicts the latter;

— the testator has the right to appoint a testamentary executor (only by
his/her consent), who acts as the guarantor of the implementation of the
testator’s will.

According to the Regulations on Hereditary Register, the notary, an
official of local self-government, other public individuals, official persons
must specify the date and place of birth of the testator in the text of the will.

Persons that cannot make a will are:

—adult persons recognized incapable in accordance with the court decision
(for example, persons who are not capable to realize the significance of their
actions and (or) control them due to chronic, stable psychological disorder);

— adult persons in limited civil capacity, in accordance with the court
decision as a result of the abuse of alcohol, narcotic, toxic substances, etc.
[6, p. 10].

First of all, the testator must be legally capable at the moment of making
the will. The further loss of capacity by the testator after making the will
is not the basis of declaring the will null and void. However, in the case of
making the will by the incapable person, it (the will) will be always null
and void.

Irrespective of any family relations, the testator may institute one or
several natural persons or other participants of civil relations as his/her
heirs. Without specifying the reasons, the testator may divest any of the
legal heirs of the right to succession.

We agree with the opinion of M. Matsehora that while giving the right
to certify the wills to public individuals, official persons — the legislator
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follows the humane principle: to give a chance to express a will of the
person [17, p. 148].

S. Sibilova states that the essence of the freedom of the will consists
in the right of the testator to act freely, but it is necessary to point out two
circumstances. The essence of the first circumstance is the testator, making
the will, determines the fate of his/her property in case of death, i.e. carries
out the powers that belong to him/her as the owner of the property. In
accordance with part 1 of Article 319 of the Civil Code of Ukraine, the owner
possesses, uses and disposes of his/her property at his/her own discretion.
The essence of the second circumstance is the hereditary relationship is
one of the kinds of civil relations. Not only the participants of hereditary
relationships have the right to act freely, but the participants of all other
civil relations have it too and it is based on the principle of autonomy of
the will of each of them. Since unilateral transactions may be regulated not
only by the general norms, but also the special norms that apply to certain
unilateral transactions, Article 3 of the Civil Code of Ukraine should be
provided with the warning that freedom of the unilateral transaction exists
only in cases if other is not established by law governing a specific kind of
the unilateral transaction [18, p. 135-140].

We consider it is necessary to pay a special attention to a notarial
procedure of certification of wills in the presence of witnesses.

Only persons in full civil capacity may be witnesses. The following
persons cannot be witnesses: notaries or other officials certifying the will;
testamentary heirs; family members and close relatives of testamentary
heirs; and persons incapable of reading and signing the will due to illness
or physical disability.

O. Kukhariev made a properly confirmed conclusion that witnesses
involved in the procedure of certification of wills should testify:

a) at the moment of testamentation and certification of the will, the
testator understood the significance of his/her actions and could control
them (this fact can be established only by witnesses visually);

b) the testator expressed his/her true will, and mental or physical
influence was not applied to him/her;

c) the testator personally signed the will, or by the testator's request the
will was signed by another person in his/her presence [19, p. 109].

Wills in the presence of witnesses should contain the witnesses' personal
data: surname, name and patronymic name of the witness, the date of his/
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her birth, the place of residence, and requisites of the passport or other
document based on which the identity of the witness was established.

The witnesses in whose presence the will is certified should read it aloud
and put their signatures thereon.

The witness is responsible for harm caused by him/her because of
divulging of information, which became known in connection with his/her
participation in committing the statutory notarial act.

We share the thought of S. Fursa about expediency of the creation of
the State Register of Persons, limited in capacity and incapable, herewith
notaries and other public individuals, official persons who use the specified
information in their activities should have free access to the specified
register [20, p. 320].

A similar mechanism is to greatly simplify the procedure of checking the
capacity of natural persons, and therefore the certification of wills, reduce
the number of refusal to commit the notarial acts [21, p. 64].

Natural persons in full civil capacity have the right to make a will. The will
is constructed by one natural person (excepting the marital will). Making the
will through a representative is not permitted. The will is executed in writing
with indication of the place and time of its construction, the date and place of
birth of the testator. The will must be personally signed by the testator.

The testator may write the will manually or using the common technical
devices.

By the testator's request, public individuals, official persons may
construct the will at the testator's dictation manually or using the common
technical devices. In this case, the will shall be read aloud and signed by
the testator.

If a testator cannot read or sign the will because of physical incapability,
the will is certified in presence of two witnesses and another natural person
can sign the will.

To certify the will, the testator is not required to submit documents
confirming his/her right to hereditary property. Property may be testate
only for ownership. The testator may impose on a heir inheriting a house,
apartment or other movable or immovable property an obligation to convey
the right to use the said pecuniary right or property (some part of it) to
a third person. The right to use a house, apartment or other movable or
immovable property shall remain valid in case of consequent change of
the owner thereof. The text of the will is constructed so that the disposal
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of the testator would not excite misunderstanding or doubts at the time of
executing the inheritance.

The notary, authorized public individuals, official persons have the right
to testify the will with condition. For the creation of the right to succession,
the testator may envisage a certain condition for the person specified in
the will either related or not related to this person's behavior (existence of
other heirs, residence at a certain place, birth of a child, education, etc.)
The condition established in the will should exist at the moment of opening
of the inheritance. A condition established in the will shall be void if it
contradicts law or moral principles of the society.

If there is a situation when the person-testator envisages the condition
of observing the moral principles of the society, therefore it is necessary
to apply to the provisions of the Law of Ukraine “On Protection of Public
Morality”, in which public morality is revealed as a set of rules of behavior
and ethical standards based on the human ideas of kindness, honor, dignity,
as well as on the cultural and spiritual values. We agree with N. Fomichova
that the will with condition has already existed for a long time, but there is
the problem of its legislative regulation now [22, p. 259].

The testator may oblige the heir to take certain actions of non-pecuniary
nature, particularly with regard to disposal of personal documents and to take
certain actions aimed at the achievement of socially beneficial goals etc.

During certification of the will the notary, authorized public individuals,
official persons should explain the contents of Article 1241 of the Civil
Code of Ukraine concerning the right to hereditary portion to the testator
and the contents of Article 1307 of the Civil Code of Ukraine concerning
the void will made by the alienator with regard to the property specified in
the succession agreement.

In case of certification of the will on deposit, which is stored in the
Bank (financial institution), the text of the will specifies the number of
the account, the full name and location of the Bank (financial institution),
which kept the deposit.

The will is constructed and certified in duplicate. It is not allowed the
presence of the natural person in favor of whom the property is instituted;
the natural person cannot be present during the signing of the will, as well
as sign it instead of the testator.

The notary, authorized public individuals, official persons certifying the
will cannot sign the will instead of the testator.
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The captain of the sea or river vessel under the flag of Ukraine should
transmit one copy of the will certified by him to the chief of the Ukrainian
port or the consul of Ukraine in a foreign port for transferring it to the state
notarial archive at the permanent place of residence of the testator.

If the testator had no permanent place of residence in Ukraine or the
place of his/her residence is unknown, the will is transmitted to the Kiev
State Notarial Archive.

It is worth noting, the information that certified wills are liable entering
in the Succession register was introduced by the order of the Ministry
of Justice of Ukraine dated October 17, 2000, no. 51/5 “On Succession
Register”. According to the fifth provision of the order, all wills, constructed
and certified, modified or cancelled per the procedure established by the
law, started succession cases and issued certificates of inheritance from
December 01, 2000 are subject to mandatory registration in the Succession
register [23, p. 56].

As of 2018, wills are subject to mandatory state registration in the
Succession register per the procedure established by Regulations on
Succession register approved by the order of Ministry of Justice of Ukraine
dated July 07, 2011 no.1810/5, registered in the Ministry of Justice of
Ukraine on July 11, 2011no. 831/19569.

In particular, in accordance with paragraph 2.1.1. of the Regulations,
the registrar enters the following information about the testator (testators,
in case of certification of a joint will of a married couple) in the
Succession register: surnames and names, patronymic names (if there are)
of the testator (testators); the registration number of the discount card of
the taxpayer in accordance with the State register of natural persons —
taxpayers or the reason of its absence; the place of residence or location;
the date and place (if it is unknown-the name of the country) of birth.
Therefore, the listed information should be necessarily mentioned in the
text of the will.

Entering the information about wills in the Succession register, which
are certified by the authorized public individuals, official persons, indicated
in Article 1252 of the Civil Code of Ukraine and part 1 of Article 40 of the
Law of Ukraine “On Notariate”, is carried out by state notarial archives in
case of accepting a copy of the will in storage.

It is appropriate to note that the secret wills are not widely spread in
Ukraine. In particular, there is a problem with the announcement of the
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secret will. Notaries-practical workers offer to solve the problem in the
following way. While bearing the testator's signature on the secret wills the
notary offers to make a list of the persons whom the notary would invite
during the announcement of the will.

Information about the presence of the constructed will, with the exception
of the testator, is issued only after the death of the testator according to a
submission of a certificate (notarized copy) of his/her death.

Analyzing the question of the certification of wills by a captain of the
ship A. Nahorna draws attention to the fact that the captain has no legal
education and has a little practice of certifying the wills, it can lead to issues
unregulated by the legislator [24, p. 180].

Examining the wills certified by heads of a search party or expedition
A. Nahorna offers “a simplified procedure of the certification of wills during
expeditions” [25, p. 180].

When developing the idea of the certification of wills by bodies of quasi-
notariate it is necessary to emphasize that notarial acts in local governments
are committed only by persons who can perform notarial acts based on the
decision of the Executive Committee. Deciding the question of the authority
for committing notarial acts and acts that equal to notarial, the body of local
government takes into account the presence of legal education, practical
skills for notarial acts, etc. As a rule, in the decisions you should provide for
another person who will perform notarial acts in the absence of a primary
worker (vacation, illness, business trip, etc.).

This practice should be applied to public individuals, official persons
listed in Articles 40, 40-1 of the Law of Ukraine “On Notariate”. Thus, it
is necessary to make the appropriate changes to the Law of Ukraine “On
Notariate” and the Civil Code of Ukraine.

We agree with the opinion of most researchers, including M. Matsehora,
that the lack of legal qualification of public individuals, official persons
entitled to certify causes insufficient explanation of the testator’s rights and
obligations, even breaking the form of the will [17, p. 148].

As public individuals, official persons certifying the wills that equal
to notarial do not possess the necessary knowledge of current legislation
regarding the certification of wills, in particular in the field of civil, family,
land law, it causes insufficient explanation of the testator’s rights and
obligations, i.e. restricts the right of the latter to objective declaration of
intention during construction of wills or powers of attorney.
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S. Leskiv and A. Chubenko prove that at present there is no effective
mechanism for the protection of the testator’s rights from different violations
and therefore there is an objective need for amending current legislative
acts [11, p. 159].

The procedure of declaring the will null and void is established in Article
1257 of the Civil Code of Ukraine.

According to S. Sibilova, the will can be neither void nor feigned
[26, p. 210]. The legislator proves that only the court may declare a will
null and void if it establishes that the testator's will was not free or did not
conform to his/her intention.

Consequences of invalidity of a separate arrangement in the will and the
will in general are provided by norms fixed, respectively, in parts 3 and 4 of
Article 1257 of the Civil Code of Ukraine. These norms are special. There is
a textual discrepancy between the general rule fixed in Article 217 of the Civil
Code of Ukraine concerning legal consequences of invalidity of separate parts
of transaction and rules fixed in Article 1257 of the Civil Code of Ukraine
concerning invalidity of a separate arrangement in the will. In accordance
with the general norm, invalidity of a separate part of a transaction shall not
entail invalidity of its other parts or of the transaction as a whole, where it
might be assumed that the transaction could have also been concluded without
inclusion of the invalid part therein. In accordance with the special norm,
declaring null and void of a separate arrangement in the will shall not entail
declaring its other parts null and void without any assumptions [27, p. 279].

In our opinion, one of the most important reasons of declaring the will
null and void is certification of the will that equal to notarial by public
individuals and official persons without the presence of two witnesses.

Declaring the will null and void or declaring it invalid in accordance with
the court decision is one of the types of protection of hereditary rights and
interests. There are a number of discursive and unsolved issues of financial
and procedural nature that complicate the implementation of the hereditary
rights and interests of heirs. The most common grounds for declaring the will
null and void are the presence of a defect of will (desire), which is checked
by conducting the death forensic psychiatric examination. The grounds for
declaring the will invalid are not limited only by Article 1287 of the Civil
Code of Ukraine, but other norms of the civil legislation concerning the
invalidity of the transaction are also subject to the application. In order to
provide hereditary rights and interests by the notary and to avoid errors



Theoretical-legal and applied aspects of the notarial procedure concerning...

during construction of the will, which can lead to the possibility of recourse
to the court for the purpose of declaring the will invalid, we agree with the
authoritative opinion of Ukrainian scientists A. Chubenko and S. Leskiv to
exclude Article 1245 of the Civil Code of Ukraine concerning the secret
will [28, p. 167].

4. Conclusions

The following theoretical conclusions were formulated:

1. Legal regulation of the proceedings in the notarial procedure in
Ukraine, in particular the certification of wills, is carried out by a large
number of normative and legal acts.

2. Certification of wills that are equal to notarial is conducted by
notaries, public individuals, official persons in accordance with the current
legislation of Ukraine.

3. We suggest the following definition of the will. A will is a unilateral
transaction, which is executed in writing with indication of the place and
time of its construction, the information about the testator: the surname
and name, patronymic name (if there is); the registration number of the
discount card of the taxpayer in accordance with the State register of natural
persons — taxpayers or the reason of its absence; the place of residence or
location; the date and place (if it is unknown-the name of the country) of
birth, personally signed by the testator and certified by a notary or specially
authorized officials.

4. We suggest supplementing the third part of Article 1247 of the Civil
Code with the following sentence: “Certification of wills abroad is carried
out by the consular institutions of Ukraine, and in cases stipulated by the
current legislation, by diplomatic missions of Ukraine”.

5. There is the same procedure of testamentation and certification of wills
by notaries and officials of local self-government as well as by authorized
public individuals and official persons. However, public individuals and
official persons have the right to certify the wills that equal to notarial only
with the participation of at least two witnesses.

6. The lack of legal education (not necessarily higher legal education) and
practical experience in drafting legal documents of public individuals and
official persons entitled to make wills that equal to notarial in practice leads
to breaking the form of the will and declaring it invalid in accordance with
the court decision. Therefore, we recommend public individuals and official
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persons to constantly work on improving their legal level, in particular
in the field of civil, family, and land law. Authorized territorial bodies of
the Ministry of Justice of Ukraine should provide public individuals and
official persons with methodical recommendations on certification of wills
that equal to notarial with appropriate samples of the documents.

7. In the current legislation we propose to establish the procedure for
the substitution of the public individuals and official persons authorized to
certify wills that equal to notarial.

The prospects for further research are the more detailed analysis of the
notarial and judicial practice concerning the certification of wills.
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Dudka Larisa’
DOI: http://dx.doi.org/10.30525/978-9934-571-29-9 5

Abstract. Institutions, among which special place belongs to the
church, play important role in development of civil society in mod-
ern Ukraine. This article analyzes the causes, capabilities, features and
characteristics of the process of church formation as full and effective
institution of civil society in Ukraine during independence period. Since
the conditions and possibilities for the realization of such tasks by reli-
gious institutions depend on state policy in the religious-church sphere,
it requires a detailed analysis of the main measures of the state on the
development and implementation of legislative initiatives aimed at
ensuring freedom of conscience, the activity of churches and religious
organizations in Ukraine during the period of independence. The over-
coming of ideological barriers, former class-antagonistic methodological
approaches, access to new sources of information nowadays allows us to
truly research religious processes in Ukraine. The study of state-church
relations in Ukraine during the period of independence was carried out
on the basis of an analysis of the legal and regulatory framework that
provides the legal framework for regulating these relations, taking into
account the current achievements of scientists in this regard. Also, data
from sociological surveys of public opinion about the level of trust of
the Ukrainian population to church institutions are used. Religious and
church processes raise the interest of different categories of the Ukrainian
population as scientists and representatives of state structures, which
must provide effective forms and methods for their implementation. In
author's opinion, the status and level of citizens' rights for freedom of
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conscience, the nature of church-state relations and the use of the consid-
erable potential of the church as a social institution largely depends on
the position of the government, the presence of a clear and understand-
able policy for religion and religious organizations, preparedness for
constructive dialogue with the religious community and mutual respect.
Despite some positive trends, this study made it possible to characterize
the state policy in this area as inconsistent and unpredictable. Despite a
number of positive moments evidencing the movement of state-church
relations to the understanding and establishment of a partnership model
of relations between the state and church institutions, this sphere is not
currently excluded from both state-church and inter-confessional prob-
lems and conflict situations. At the same time Ukraine historical experi-
ence and current practices assure that adequate state-church relations are
necessary for a democratic state of law, which is obliged to ensure the
public's right for freedom of conscience and for the development of civil
society, as churches and religious organizations, being involved in social
life, are both public institutions.

1. Beryn

CrJtajiHi i cyrnepewinBi MPOIECH B eKOHOMIITI, ITOJIITUIT Ta HAI[IOHAJb-
Hill cBioMOCTI Bii0yBarOThCsl B YKpaiHi Bke TpuBaluil yac. BaxximBoro
MIePEIyMOBOIO YCIIIITHOTO TOMOTAHHS KPU30BHX SBHII, JOCSITHEHHS CKO-
HOMIYHOTO Ta KyJbTYpHOTO MPOIBITaHHS, 3MIIIHEHHS CITIBIIpAIll Ta MOpo-
3yMIHHS MK A€P>KaBOIO 1 IIMPOKUM IPOMAJICEKUM 3arajioM € CTAaHOBJICHHS
TPOMAJITHCHKOTO CycIiIbCTBa. Ham ykpail moTpiOHa 1eMOKpaTHIHa KOHCO-
JIanist €BPOICHCHKOrO TaTyHKY, sIka Ma€ Ha METi (POpMYBaHHS TOJICPAHT-
HOCTI, TIOBary JI0 TPaB JIOAWHYU, BMIHHS JIOJATH CTEPEOTHUIIN 1 3HAXOAUTH
KOMITPOMICH.

Cepen uucneHHUX (haKTOPIB CYCHUIBHOTO JKUTTS, SIKi BiIOMBAIOTHCA Ha
MOJITHUIN ¥ CYyCHIZIBCTBI B IIJIOMY, € PENiris. YIpoaoBxk 0araTbox CTOJITb,
a 0COOIMBO CHOTOMHI, PETITiiiHI JOKTPHHHU Ta PENiriiiHi iHCTUTYTH Oe3Mmo-
CepeIHBO 1 OMOCEPENKOBAHO BIUIMBAJIM M BIUIMBAIOTh HA CYCIIJIHHO-TIOMI-
THYHI MPOIecH Oy/b-sSKOi KpaiHH. YKpaiHa He € BUKJIIOYCHHSIM, & BPaXOBY-
0uH cnenudiky cy4acHOI EPKOBHO-PENITiHHOT CUTYyAIlil Ta CKIaIHOMI Y
3a0e3IeueHH] MOJITHYHOI CTa0UTBHOCTI Ta CYCIIIBHOT 3J1ar0qu MiX yciMa
il rpoMajITHAMH TIeH TTpoliec y Hamliil KpaiHi Mae CBOi 0COOJIMBOCTI Ta HEO-
JTHO3HAYH1 HACIIIKH.
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[orpy 3HAYHY KiJBKICTh HAYKOBHX IOCIIKEHB, NMPHUCBIYCHUX IPO-
OJeMi B3a€MHH PEIirii i CyCIHijbCTBa, NEPKaBU Ta LEPKOB 1 PENIriiHUX
oprasizauii, s TeMa NPOAOBKYE HUHI 3aJUIIATUCS AUCKyciiiHoto. [Togo-
JIaHHSI 11€0NOTTYHUX 0ap’€piB, KOJMIIHIX yNEpelKeHUX METOJO0JIOTTYHUX
MiXOAIB, IOCTYII JI0 paHilie 3a00poHeHUX JpKepen iHdopMallii HUHI 1at0Th
3MOTY CIIPaBJi Ha HAyKOBOMY DiBHI JOCIHiJKYBaTu peNiriifHi mpouecu B
VYkpaini. PenirifiHo-IiepkoBHI MPONIECH BUKIIMKAIOThH MiABHUIICHUHN iHTEpeC
pi3HHEX KaTeropiii HaceneHHs Ykpainu. HayKoBmiB miKaBIATh iX icTOpHUHI
Ta TEOPETUYHI aCIeKTH, a MPEACTaBHUKIB JCP)KaBHUX CTPYKTYp — Tepe-
Ba)KHO TPaKTUYHI MUTAHHS, TOB’s3aHi 3 MOINYKOM e(eKTHBHUX (opM i
METOJIIB YIPABIIHHS HUMH. AKTYalbHICTh JOCIHIJDKCHHS B3a€MOJIl Jiep-
JKaBH ¥ IIEPKBHU IiATBEPIHKYETHCS K CBITOBIM JOCBIIOM, TaK 1 CydaCHUMH
BHYTPINIHBOEPKABHUMH TIOMIISIMHU, SIKi TIEPEKOHJIMBO CBITYATh, IO B €CKa-
namii MOMITHYHUX Ta MDKETHIYHUX KOH(IIKTIB HEPiJKO BUCTYIIAE PEIIITiii-
HU# YnHHEK [12, 26].

[MuranHs nepKaBHO-IIEPKOBHUX BiTHOCHH, peai3allisi MPHHIUITY CBO-
0onu coBicTi B YKpaiHi mepiogy HE3aJIe)KHOCTI, B3a€MOBIUIMB pEiriid-
HUX IHCTUTYLIH 1 JepikaBU NpoaHaii3oBaHO B poborax B. bommapenka,
A. Kononnoro, B. JIro6unka, I1. [Tanuenko, B. Pudanka, M. ba6is, B. €nen-
cpkoro, JI. @unumnoBud Ta iH. Y mparsax MoJiToJIOTIYHOTO, COMI0IOTIYHOTO
Ta ICTOPUYHOTO CIPSMYBaHHS 3HAUIILTN CBOE BiIOOpa’keHHS MPOIIECH CTa-
HOBJICHHSI TPOMaJITHCHKOTO CYCITIILCTBA B YKpaini. [IpoTe BIUIMB mepkBU
Ha ¥oro opMyBaHHs Ta i MicIle B I[bOMY MPOIECi BUCBITICHO MOKH IO
HEIOCTaTHRO MOBHO. BogHOYac, BApTO KOHCTATYBaTH, IO I chepa cydac-
HOTO CYCIIITBHOTO JKUTTS € 0arato B YoMy HEOJJHO3HAYHA i TOTpedye 1oar-
KOBHUX JOCII/DKCHb Ta y3araibHECHb.

JaHna HaykoBa CTarTs Mae€ CBOIM 3aBIAHHSAM PO3IITHYTH XapaKTepHI
pHCH CydacHUX YKPaiHCHKUX MPAKTUK y chepi B3aEMOBITHOCHH MIX Jiep-
KaBOIO Ta LEPKBOIO SIK COLIaJIbHUM IHCTUTYTOM 33J0BOJICHHS peNirifHux
notped Ionel, a TakoK PO3KPUTH OCOOIMBOCTI MPOIECY CTaHOBJICHHS
LIEPKBH SIK JII€BOTO Ta TOBHONPABHOTO IHCTUTYTY IPOMAITHCHKOTO CYCIiJTb-
cTBa B YKpaiHi. OCKITBKM YMOBH Ta MOXJIMBOCTI peaiizamnii peniriiHuMu
THCTHTYIISIMA TAKKX 3aBJIaHb 3aJICKAaTh BiJ] JICPKABHOT ITOJIITHKHU B PEIITii-
HO-IIEPKOBHIH cdepi, 11e BUMarae JeTalbHOTO aHalli3y OCHOBHHX 3aXOIliB
JICpXKaBH Ha IUIIXY PO3POOKH Ta BIPOBAJKCHHS 3aKOHOJABYUX 1HIIIATHB
o0 3a0e3MedeHHs] CBOOOIU COBICTI, JISTIBHOCTI IIEPKOB Ta PEiridHUX
opraHizanii B YKpaiHi nepiojy He3aJIeKHOCTI.
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2. IlepkBa fIK coliaJbHUIl IHCTUTYT

HanexHi nep:xaBHO-LIEPKOBHI BIAHOCUHH € HEOOXITHUMH HE JIMIIE JJIs
noOy/I0BH JIEMOKPATUYHOT MPABOBOI JIep)kaBh, 3000B’43aHOT 3a0€3MeYUTH
peaizailiro mpaBa rpoMajisiH Ha CBOOOJY COBICTI, ajie i JJisi CTAHOBJICHHS
TPOMAJITHCHKOTO CYCIUTBCTBA, OCKUTBKH IIEPKBH Ta PEJNITiiHI opraHizamii
BHUKOHYIOTh HE JIMIIE MPUTAMaHHi IM QYHKIII1, ane i, Oyay4u CyCIiTbHUMU
THCTHTYTaMH, € TIPUYCTHUMH JIO COIIATBHOTO YKHUTTS, OCBITH, KYJIBTYpH,
OnaromifHoOI AisUIBHOCTI TOIO.

L{i;KOM 3pO3yMUIHM € Te, IO PENiriiHi 00’ €THAaHHSI HE MOXYTh 1CHY-
BaTHU 1032 CYCHUILCTBOM, BOHU HE MOXKYTh OyTH HEHTpaIbHUMH BiIHOCHO
TOTO, 1110 BiAOYBAETbCA y CYCHIILCTBI. BUTHCHYTI 3 MOMITUYHOTO XKUTTS 32
PaASHCHKUX YaciB PelirifHO-1epKOBHI OpraHizauii BUALUIM HA aBAaHCLIEHY
MOJITHYHOTO KUTTA. JJ0 OCHOBHUX NPWYMH, IO MPHUBEIU JI0 3POCTAHHS
PiBHSI PENirifHOCTI HACENCHHS Ta BIAUYTHOI aKTHBi3alii AiSIBHOCTI Liep-
KOBHUX KOH(ecCii, pemiriiHuX opraHizamiif y COIiaJbHO-TIOJITHIHOMY,
JIep>KaBHO-TIOJIITHYHOMY Ta COLIANbHO-KYJIBTYpPHOMY JKUTTI KpaiHH BapTo
BIJTHECTH: TIPOIECH Jlibepaizailii Ta IeMOKpaTHu3ailii CyCIiIbHO-ITOITHY-
HOT KHTTS B yMoBax mepeOymoBunx pedopMm apyroi momoBuHH 1980-x
POKIB; BAKYyM y MacOBii CBIJIOMOCTI, IO BUHUK ITiCIIS Kpaxy TOTATITapHOT
171e0JTOTi1; TIIMOOKO BKOPIHEHI PEeNiridiHO-KYIBTYPHI TpaIuilii, 0coOJIMBO B
3aXiTHOYKPaiHCHKUX 00JNACTSX, SIKi IPOIOBKYBAIN ICHYBATH, HE3BAYKAIOUH
Ha IMIEPMaHEHTHHH THCK JAEPKaBHO-MAPTIHAX CTPYKTYP BIPOIOBK BCHOTO
PaIsTHCBKOTO MHHYJIOTO; aKTHBHA MPE3CHTATHBHA IISUTBHICTH IIEPKOB Ta
peliriiHux opraHizauii B HampsSMKy MOIIHONECHHS JepKaBHO-KOH(eCii-
HOTO CHIBpOOITHUITBA Ta anpodarii mpuBabIMBUX CYCHiIbHO 3HAYMMUX
COLIiaJIbHUX MPOEKTIB Ta MPOrpaMm.

BigHoBneHHs VYKpaiHOIO Jep:KaBHOTO CYBEpPCHITETY 3alouyaTKyBajio
HOBY BiXy B 1CTOpIi COIIiaIbHOTO CITYXIHHS IiIOYMX Ha i TepeHax KoHpe-
ciit. LlepkBu Ta peniriitai opranizaiii OTpIMaIi MOKJINBICTh CTaTH HE YSIB-
HUMH, HE JICKIIAPOBAHUMH, & PEATbHUMU JIEBUMHU Cy0’ €KTaMHU CYCITUTLHOTO
KUTTSL.

Sk 3a3HayeHo B mpoekTi Kowunemnmii jaepikaBHO-KOH(ECIHHUX BiIHO-
CHH B YKpaiHi, BIJOKpEMJICHHs IIEPKBH BiJI Jep)KaBU KOIHAM YHHOM HE
03HaYyae BiJJOKPEMJICHHS IIEPKBH BiJl CYCHUIbCTBa, 3a00pOHY 11 ydacTi B
CYCHIBHOMY JKUTTi. HaBmaku, B IOKYMEHTI HAroJOIIYEThCS HA TOMY,
0 cenapauiiiHuii MPUHLIMI B3a€MHH JIEPXKaBH 1 peNiriiHuX opraHizauii
3BUIbHSE LIEPKBU 1 JICHOMIHAIIT B/l OZIep KaBICHHS, TOTAIbHOTO KOHTPOJIIO
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HaJl IXHIM BHYTPIIIHIM JXUATTSIM, BHYTPIIIHIMH MPUIIHCAMHU Ta PEIITiHHOI0
MPAKTUKOIO, 3aKJIaJal0YH MIATPYHTS U PO3BUTKY MaPTHEPCHKUX B3AEMUH
MIX JIep>KaBoIO Ta peliriiHuMu iHcTuTyismu [21, ¢. 59].

Crhix migxkpecnuTH, 10 IepKBa K COLIATbHUM 1HCTUTYT, BOJIOAIIOYN
MIEBHUM JIOCBIJIOM CYCHUIBHOI MiSJIBHOCTI Ta BUCOKUM PiBHEM JIOBIpU 10
Hel rpoMajisiH HaIoi Aep>kKaBH MOPIBHAHO 3 HIIMMHU CyCHiTbHUMM iHCTH-
TYLisSIMH Ma€ 3HAYHUH TOTEHITial 1 JOCBiA MO3UTUBHOTO BIUIMBY HA YKpaiH-
ChKE CYCIIBCTBO, 30KpeMa Ha IPOoIiec TOOYA0BH IPOMAJITHCHKOTO CYCITiIIb-
cTBa. Ha minTBep/pkeHHS JaHOT JYMKH CIYTYHOTh JIaHi COIIOJIOTIYHOTO
ONMUTYBaHHS TPOMAJICHKOT IyMKH «OMHIOyC» 100 PiBHS JOBIpH Hace-
JICHHSI COIIAJIbHUM 1HCTUTYTaM, o Oyio 31ikicHeHo B TpynHi 2016 poky
KuiBCbKMM MIDXKHAPOJHHM THCTHTYTOM COIIOJIOTIi. 3a pe3yJasTaTaMH OIH-
TYBaHHS HaHOLIBIIO TOBIPOIO cepell YKpalHIIB KOPUCTYIOTHCS ICpPKBa,
BosioHTepu Ta 30poiiHi Cunu Ykpainu. IlopiBaano 3 2015 pokom piBeHb
JIOBIpH IO IIEPKBU Maike HE 3MIHUBCS, BOHA IIPOJOBKYE yTPHUMYBATH
MO3UII1 Jlijiepa AOBipH YKpaiHuiB — 1e 56,7 % HaceneHHs Haioi KpaiHu
[6]. He BuKJINKae CyMHIBY, 110 CaMe€ aKTUBHICTh PENIriiiHUX opraHizaiiii Ha
HUBI COIIaJIBHOTO CITYXKiHHS 00YMOBITIOE BUCOKHMI PEHTHHT JOBIpU A0 HUX
y CyCHIJIBCTBI, @ TAKOXK 3aKJIAAA€ T AIPYHTS U1 (GOpMyBaHHS TapTHEPCHKOT
MOJIEJTi JIeP)KaBHO-KOH(ECIMHUX Bi1IHOCHH.

CycrinpHO KOpPHCHA ASUTBHICTh KOH(ECIH XapaKTepusyeThecsi Oararo-
BEKTOPHICTIO, HASBHICTIO CYCITUIBHO 3HAYMMHUX IPOCKTIB, MOITYKOM HOBHX
(dbopm BeneHHS poOOTH. Psin penmiriiiHUX opraHizalliii Hacammepea JoKJia-
Jaf0Th 3yCHJIb 0 PO3B’sI3aHHS MPOOJIEM COIIaIbHO HE3aXHIICHUX BEPCTB
HACEJICHHS: O0JAITOBYIOTh MTYHKTH OC3KOIITOBHOTO XapuyBaHHs HYKICH-
HUX; 320€3euyI0Th MEANYHE 3a0€3MCUCHHS Ta JTIKyBaHHS Majio3ade3reue-
HUX; JIOTIOMAraroTh [IKOJIaM, OyTUHKaM-1HTepHATaM, MEITUYHIM 3aKJIaaMm;
CTBOPIOIOTh IIPH XpaMax i MOHACTUPSIX TUTAYi OYIMHKH, IIKOJIH-CUPOTHHIII,
coliaJbHO-peadiTiTalliifHI HEHTPH AT HAPKO- Ta AJIKOTO0JIe3aIeKHHIX 0Ci0,
xBopux Ha CHI/I; 3aliMaroThCsl JYXOBHOIO OMIKOIO TPOMaIsiH, SIKi epedy-
BalOThb y BUIIPaBHUX 3aKjaznax touo [25].

3HayHy yBary IEpKBH Ta PeJiriiiHi opranizamii mpuAiISIOTs poOOTi
3 MOJIOJTIO, OPTaHi30BYIOTh JIITHIA BIJMOYMHOK JiTeH 3 OIMHUX CIMEH,
JiTeH-cupiT Ta niTel-iHBamiaiB. [IpakTHYHO B KOXKHINW peNiTiiHIi opra-
Hi3alil AiF0Th CHEMiaIbHI CTPYKTYPHI MiIPO3MALIH, IO OMIKYHOThCS MPO-
OnmemMaMu JiTeH, MUTITKIB Ta FOHANTBA. AKTHBHO JIOJNyYalOThCs IIEPKBU
no mporecy (opMyBaHHS TPOMAASHCHKOI KyIbTypH HACENCHHS, 3IiHC-
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HEHHsI OJTarofiiHUIBKOI AisUTBHOCTI, PO3TOPTAHHS BOJIOHTEPCHKOTO PYXY,
HAJIArOJKCHHS MIXKHAPOIHUX 3B’SI3KiB, 10 JO3BOJISIE peaTi3yBaTH 3HAUHY
KUTBKICTh CIUJIBHHUX COIIAJIBHUX 1HIIIATUB, 37iHCHEHHS] HAYKOBOI 1 TPO-
CBITHHULIBKOT POOOTH TOMIO.

HesBakaroun Ha pi3HOOIYHICTh 1 MACIITaOHICTh CYCHIIBHOI AKTUBHOCTI
LIEPKOB Ta KOH(QeECii, € MiAcTaBu BBaKaTH, IO COIIaJbHUM MOTEHINa
OCTaHHIX BUKOPHCTOBYETHCS HE Ha MOBHY MOTYXHICTh. Cepes; OCHOBHHX
MPUYHH TAKOTO CTaHy BAPTO BHIIIATH )KUBYYiCTh PASTHCHKUX 11€0I0TEM Yy
MAacOBIi CBIZIOMOCTI Ta HACIIKK OaraTopivHOT MPaKTHKK MOOYIoBH Oe3pe-
JIT1MHOTO CYCHIILCTBA, BIIHOCHO TOBIJIbHA aIanTallis peiriiHux KoHpe-
Cifi 10 HOBUX CYCIUJIBHUX pealtiid, KOH(IIKTHICTh Ta MOJITH3AIIIS MIXKKOH-
(deciiHUX Ta MDKIICPKOBHHUX B3a€MHUH [25].

3aJu1s OONIAHHS [TUX TPYIHOLIIB Ta YIS OLITBII TOBHOTO BUKOPUCTAHHS
LEPKBOIO CBOTO TOCBIAY Ta MOTCHIANY y peani3amii (GyHKIIH COIiabHOTO
CIIy)XiHHS il TIOTpiOHa JomoMora JepxaBH y 3a0e3ledeHH] HeoOXiTHUMU
yMOBaMHU Ta pecypcamMu. Lle moOBHHHO MPOSIBUTUCS MEPIL 3a BCE YEPE3 CTBO-
PEHHS HOPMAaTHBHO-IIPaBOBOi 0a3u Ta (OPMYBaHHS MAI€BOTO MEXaHI3MYy
criBmpaili, 1o 3ade3neunan O BiAMOBITHI YMOBH JUIS JiSUTBHOCTI IEPKBU
SIK JIIEBOTO Ta IOBHOIIPABHOTO 1HCTUTYTY TPOMASTHCHKOTO CYCIIILCTBA.

Bukonytoun Taki (yHKIII, IIepKBa 3MOXKE PO3B’S3yBaTH BaXJIUBI AJIS
BCBOTO COIiyMy TNpOOJIeMH, MPUBEPTATH 10 HUX YBary ACP>KaBH, KOJIH
Tpeba — 3MylIyBaTH ii KOpEryBaTH CBOK TIOJITHKY B MOTPIOHOMY ISt
cycIijbpcTBa Hampsivi. Bona Oyze 371aTtHa 3a0e3medyBaTi 3BOPOTHHH 3B 5-
30K MIX JIEP’KaBOIO 1 CyCIIBCTBOM, ITPOTIOHYBaTUME CBOi IIPOTPaMH BHPi-
IICHHS CYCHIUTBHUX TUTaHb Ta aKTUBHO JOIYYaTHMETHCS A0 1X MPaKTHIHOI
peauizarii [4, c. 108].

3. lep:KaBHO-1I€PKOBHI Bi/ITHOCMHU:
TOCSATHEHHS HA NLISIXY 10 MOPO3yMiHHSA

be33anepedHuM € TBEpIKEHHSI, 1[0 CTaH Ta PiBeHb 3a0e3MEUCHHS ITpaBa
rpoMaJisiH Ha CBOOOAY COBICTI, @ TAKOXK XapakTep Aep>KaBHO-KOH(eECiitHnX
BiJTHOCHH 3HAYHOIO MIpOI0 3aJIe)KaTh BiJI MO3HUIIIT JIEp)KABHOI BIIAIH, HAsIB-
HOCTI y HEi 4iTKOi Ta 3p03yMiJIOl TIOJITHKH CTOCOBHO PEJIITii Ta pemriiHux
OpraHi3ailiif, TOTOBHOCTI JI0 J1aJIOTy 3 PENITriiHOI0 CIIIBHOTOI 1 MOIIYKY
KOHCEHCYCY 3 HEIO.

3riiHO CyJacHO! yKpaiHCBKOI MOJENi IepKaBHO-IIEPKOBHHUX BiTHOCHH,
JeprKaBa i IIepKBa BU3HAYAIOTHCS SIK PIBHOMIPABHI Cy0’ €KTH JIEpKaBHO-IIEP-
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KOBHHX BIJTHOCHH, KOXEH 3 SIKUX Jii€ y chepi CBOET KOMIETEHIII1, B3aEMHO
MIATPUMYIOYH OJIMH OIHOTO. [Ipy IboMy peiriiiHi opranizamii Aif0Th y pa-
BOBOMY TIOJIi JICPIKaBH, JIepiKaBa HE BTPYUAETHCS B CIPABH IIEPKBH, 3a0e3-
MeYyroYd CBOOOAY pedirii, cBoOOAY LEepKBi, CIPUATINBI YMOBH ii AisLTbHO-
cTi. OTXe, KOHCTUTYIIHHE 3aKPINICHHS MPUHINITY BIIOKPEMJICHHS LIEPKBU
BiJl JiepKaBH HE BIIKHMJAE SIK iXHBbOT B3a€MHOI BIAIMOBIIAaIBHOCTI, TaK 1
MOJKJIMBOCTI CITiBITIpalli y cdepi COiabHOTO 3aXHCTY, OXOPOHH 3II0POB S,
KyJIBTYpPH, HAayKH, MECTEIITBA TOIIO. 3aBASIYIOUN TAKUM IiIX0aM, IPOIIECC
PENIriiHOTO BiIPO/DKEHHS Y He3alekHii YkpaiHi HaOyB HE3BOPOTHHOTO
XapakTepy 1 BUSBUBCS Y 3pOCTaHHI PENIriiHOCTI HACEICHHS, YHUCEIbHOCTI
peNIriiHuX OopraHi3alliid, po3IIUPEeHHI CHEKTPY KOH(ECIHHOTO po3MaiTTs
[19,c. 7].

I3 IpUItHATTAM He3aneKHOCTI YKpaiHH CIIOCTEPIraeMo CyTTEBI 3MiHH,
o BigOyBaIOThCS K y IEPKOBHO-PEIITIHHIA cdepi, Tak i B JOKOPiHHIH
nepedyIoBl J1ep>KaBHO-LIEPKOBHUX BIAHOCHUH. 30KpeMa, copMmyBaiocs
HaI[lOHaJbHE 3aKOHOJABCTBO IOAO0 3a0e3reueHHs CBOOOIU COBICTI Ta
JisUTBHOCTI peniriiinux opranizauniii. bazosuii 3akon «IIpo cBo6omy coBicTi
1 peniriiinai opranizarii» Bix 23 kBitHs 1991 poky [12] 3 HACTYIHUMH 3Mi-
HaMU Ta JIOTIOBHEHHSIMH, a TAKOXX O1IbIINICTh 3aKOHOJIABUMX aKTiB, 1[0 PETy-
JIIOBAJIM OKPEMi MUTAHHS, 32 SKCIIEPTHUMH OIIHKAMH 3arajioM Ha HaJexk-
HOMY piBHI 3a0e3redyBain K peaizaliio mpaBa rpoMajisH Ha CBOOOTY
COBICTI, TaK 1 PO3BUTOK IIEPKOBHO-PEIITIHHOT MEPEKI.

BinmosimHo 1o 1. 7 3akony Ykpainu «I1po cBoOo1y COBICTI Ta pelniriiai
OpraHi3aIlii» ToJOBHOO JIAHKOIO PEIITIHHO-IIEPKOBHOTO KHUTTS B YKpaiHi €
peniriiina opranizaiis. PeniriiiHuMu oprasizaiisiMu B YKpaiHi € pelniriini
rpoMajy, yIpaBIiHHS 1 HIEHTPH, MOHACTHUPI, pEIiriiHi OpaTcTBa, MicioHep-
CbKi TOBapUCTBa, AYXOBHI HaBUaJbHI 3aKIaJM, a TaKOK OO0'€IHAHHS, 11O
CKJIaJIAlOThCsl 3 BUIIEO3HAYEHHUX PENiriiHuX opranizamiii. MeTtowo yTBO-
PCHHS peNiriitHol opraHizaii € 3a10BOJICHHS PENIriHHIX NOTPEO BipyHOUUX
rpomajsH. Lle o3Hadae, 10 Bipyrodi HOBUHHI HE TUTBKU MaTH MOXKIIUBICTD
KOJIGKTUBHO CTIOBiyBaTH CBOIO PEINIrifo B OOTOCTYKiHHI, BAKOHAHHI peJIi-
TMHUX PUTYaNbHUX OOPSIIB, a i peani3oByBaTH 3a JIOTIOMOTOIO ITHX Opra-
Hi3allil PUTTUCH CBOET PEIiTii y IOBCAKIEHHOMY KHTTI, BUIBHO Ta IIUB1LII-
30BaHO iX MpOMaryBary i nmomuprosaru [12].

Takwii miAXi7 10 yTBOPEHHS PEIIriiHUX OpraHizailii BiAMOBIIa€ BUMO-
raM MDKHapOTHOTO TIpaBa, 30KpeMa ITiJJICYMKOBOTO TOKyMeHTa BineHchkoi
3yCTpivi MPEJCTaBHUKIB JepKaB-yUdaCHHUIIb HApaIu 3a Oe3MeKy 1 CriBpo0iT-

91



92

Dudka Larisa

HUNTBO B €Bpori (1989 p.), SKMM BU3HAYCHI PUHIUIHA YTBOPESHHS PEli-
TifHUX OopraHi3amiid Ta iX IpaBoBHUil cTaryc. [0JOBHOKO CKJIaJOBOIO YacTH-
HOIO H0T0 CTano npaBo BipyHOUYMX KOJEKTHBHO CIIOBITyBaTH CBOIO PEIIrito
1 Opra”i3oByBaTUCs AJIsl LHOTO Y CBOI TpaJMLiliHI LIepKOBHI (iepapxiuHi Ta
IHCTUTYILi}HI) CTPYKTypH.

VY 1990-x pokax MOXKEMO BHOKPEMHUTH 3HAKOBI MOMIii, MO CBIIYMIH
PO HAMaraHHsI HANATOJWTH MOCTIMHUN A1€BUNA MIXKOH(ECIHHMIA ianor.
30kpema, 3 1iero MeToro y TpyaHi 1996 p. 3a cnpusiaas Jlep>kaBHOTO KOMi-
TeTy YKpaiHu B crpaBax pednirii Oyna ctBopeHa Beeykpaincbka panma Llep-
KOB 1 peniriiaux opranizami (nam — BPLIiPO) sk mpeacTaBHUILKAN MiX-
KOH(DeCIHUI KOHCYIBTaTHBHO-T0paaunii opraH [1].

Mera BPLIiPO — 00’eHanHs 3ycuiib LlepkoB 1 penmiridHuX opraHizariii
3 JIyXOBHOTO BIJIPO/DKCHHST YKpAiHH, KOOPIHHAIT MIKIIEPKOBHOTO Jiajiory
K B YKpaiHi, TaK i 3a ii MeXamH, yJacTi B po3po0lli IPOCKTiB HOPMATUBHHX
aKTIB 3 MUTaHb JEP)KaBHO-KOH(ECIHHUX BITHOCHH, 3A1MCHEHHS KOMIUICK-
CHHX 3ax0JiB JoOpoxniiiHoro xapaktepy. Pana dyHkiioHye Ha 3acafax piBHO-
CTi Ta PIBHOMpAB s, IOBAary 0 BHYTPIIIHIX HACTAHOB 1 TPAAULIN ycCiX Hito-
4ux B paMkax KoHctutyii Ykpainu penirifHuX opraHiszariil i € He3a1exHOI0
BiJl OpTraHiB JIep>kaBHOI BIaaM YKpaiHH, MONMITHYHUX MMApPTiH, IHIINX TpoMaj-
ChKHX (popMyBaHb Ta X kepiBHHX opraHiB. CtanoM Ha jmcromnan 2016 poky
1o ckiay BPLIIPO Bxomsats 16 mepkoB i perniridHux oprasizaiiiii Ta 1 mMix-
IIEpKOBHA OpraHi3allisl, cepell SIKUX TPaBOCIaBHI, IPEKO- 1 PUMCHKO-Karo-
JIMIIBKI, TIPOTECTAHTChKI Ta €BAaHTCNILChKI IICPKBH, a TAKOXK 1yJACHChKE Ta
MyCyJIbMaHChbKe peniriiini o0'eqnanns. Binrak Pama LlepkoB mpencrapise
oinpme Hix 90 % ycix peririiHuX opraizamii YKpaiHu.

Ha croromni Beeykpainceka Pana LlepkoB i peniriiiHux opraHisaliii € Haii-
OLIBILIOIO 1 HAHABTOPUTETHILLIOK TPOMAICHKOIO IHCTUTYIII€I0 B YKpaiHi. Pana
LlepkoB Oepe akTUBHY y4yacTh y TPOMaJCBKOMY KUTTI KpaiHH, pearyrodu Ha
CYCIIUIBHI BUKJIUKH ITyOTIYHUMU 3as1BAMH, MUPOTBOPYUMU Ta IHIIUMU 3aXO0-
namu. OcobnuBy yBary Pania LlepkoB 3BepTae Ha HEOOXIHICTb YTBEPIKECHHS
B CYCHITbCTBI CHpaBEIMBOCTI, 3abe3nedeHHss CBOOOAM BIpOCIIOBIIAHHS
Ta iHIMX (yHIAMCHTAIBHUX TPaB JIONMHH, 3aXHCTy CYCIIUIBHOI Mopai,
00pOTHOM 3 KOPYIIIIERO, HAJIGKHOTO COIIATFHOTO 3aXHUCTy BPa3IMBUX 1 MaJlo-
3a0e3MeYCHNX BEPCTB HACEIICHHSI, TIPOBENICHHS YECHHUX 1 IPO30pUX BHOOPIB.

Oxkpim Beeykpaincbkoi Panu LepkoB i peniridHux opraHisariii Ha Hatli-
OHAJILHOMY piBHI (DYHKIIIOHYIOTS 1 1HIII KOHCYJIBTaTUBHO-I0Padi OpTaHH,
Taki sk Hapanma mpeiacTaBHUKIB XPUCTHUSHCHKHX IIEpKOB YKpaiHnu, Pania
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€panrenbcbkux [Iporectantrebkux LepkoB Ykpainu, Beeykpaincbka Pana
Xpuctusaebkux llepkoB, Pamy npencraBHukiB J{yXOBHHX YIpaBIiHb i
LEHTPIB MyCYJIbMaH YKpaiHU sIKi TaKOX 3aiiMaloTh JOCUTh aKTUBHY IO3H-
uito B cepi aeprkaBHO-LIEPKOBHUX BigHOcHH. OnHak Beeykpainceka Pana
IlepkoB i peniriiiHux opranizauiii y NOpiBHSHHI 3 iHITUMH aHATOTIYHUMHU
THCTUTYIISIMUA OUTBII TIOCIIIOBHO 1 CHCTEMHO TPAITIOE B HATIPSMKY 3aKOHO-
JIaBYOTO 3a0€3MeYeHHs CBOOO/IM COBICTI Ta BipoCIOBiiaHHS B YKpaiHi [9].

VYeraneHoro xapaktepy HaOysa MpakTHKa 3ycTpivyed IaB i MpeacTaB-
HUKiB L{epKoB 1 peniriiHux opraHizalliii Ta nepmmx ocid aepkaBu, HacaM-
niepen — [pe3unenTa Ykpainu Ta nmpem’ep-MiHICTpa, IO BiAKPUBAIO Tep-
CIICKTHBH JI0 TIOPO3yMiHb Ta KOHCTPYKTHBHOTO JIIaJIOTy MiX JEepP>KaBOkO Ta
[IEPKOBHUMH THCTHTYIIISIMU.

3arajom, 3a eKcriepTHEMHE o1liHkamu LlenTpy PasymkoBa, po3BUTOK mmojiit
y LEPKOBHO-PEIriiHIl cdepi, 32 BCix mpodiIeM, CBIIUUB PO PyX ICpiKaB-
HO-KOH(eCIHUX BIIHOCHH Ha MapUTETHUX, MApTHEPChKUX 3acanax [21].

4. Po3moBH 0e3 Aiajiory: Tpy1HOIIi Ta BUKJIUKH
JepKABHO-I[EPKOBHUX BiIHOCHH

[Ticns peopranizamii cucTeMu OprafiB ASp:KaBHOI BIAAN B HE3AJICKHIHN
VYkpaini QyHKIIl 1010 3a0e3neueHHs MPOBEACHHS JCPKaBHOT MOITHKA
IIO0/I0 PENITii Ta JIsSUTBHOCTI peNiriiHUX OpraHi3alliid MOKIagaIucs Ha Jiep-
JKaBHUM OpraH BUKOHABYOI CITYKOH, SIKMH 4acTo 3MIHIOBaB CBii cTaTyc Ta
mianopsiakyBanHs. Tak, 3 1991 p. 1o cboroaHi GyHKIIT IepKaBHOTO OpraHy
y crnpaBax peliriii BUKoHyBaju: Pana y crpaBax penirid npu KaGiHeTi
MinictpiB Ykpainu, MiHicTepcTBO YKpaiHu y crpaBax HaliOHaJIbHOCTEH,
Mirpamid Ta KynabTiB, Jlep)kaBHHH KoMiTeT YKpaiHH y cIpaBaxX peJirii,
JepxaBHuii JenapTaMeHT y cripaBax pediirii MinictepcTa ocThLii YKpa-
1Hu, Jlep>xaBHUI KOMITET YKpaiHH y cripaBaxX Hal[lOHAIBHOCTEH Ta peirii.

[Ipote, Ykazom [Ipesuaenta Ykpaiau «[Ipo onTumizaiiito CHCTEMH LIEH-
TpaJbHUX OpraHiB BUKOHaBYOI Biagm» Bif 09 rpymus 2010 p. Oymo mikBsi-
noBaHo JlepskaBHUN KOMITET YKpaiHH y cIipaBax HaI[iOHAJIBHOCTEH Ta pedti-
riif, pyHKIIT 3 pearnizamii 1epKaBHOI MOMITHKK y cdepi pemirii mMoKIaaeHo
Ha MIHICTEpCTBO KYIBTYpH YKpaiHH, Y CTPYKTYpi SKOTO OYyJIO CTBOPEHO
JlemapTaMeHT y cripaBax pediriid Ta HalioHaabHOCTeH [25].

[Ipu oMy BapTo 3a3HaUnTH, 1110 e B 2008 p. npu KabineTti MiHicTpiB
VYkpainu Oyna ctBopeHa Komicis 3 muTaHb 3a0e3MeUCHHS peatizallii npas
peniriiaux opraHizamiid. OCTaHHBOTO pa3y 3aciTaHHs KOMiCii TPOBOIMIOCH

93



94

Dudka Larisa

y skoBTHI 2012 p., a epeji UM Ille TPU POKH 3aCiJJaHHS HE CKJIMKAJIKCS.
4 6epesnst 2015 poky Oyna 3arBepmkena [loctanoBa Kabminy Ykpainu mpo
BIJIHOBJICHHSI Ta aKTHUBI3aI[it0 pOOOTH KOMICii, OCHOBHIMH 3aBJIaHHSIMU SIKOT
€ CIPUSIHHA KOOPJMHALIT A1 OpraHiB BUKOHABYOI BJIAJH 3 MUTaHb 3a0e3-
MICUCHHS peaji3anii mpas penirifHuX oprasizariil Ta migroToBKa MpOIo-
3uIii mono ¢opMyBaHHS 1 peamizanii AepxaBHOI MOMITUKH Yy cdepi aep-
KaBHO-KOH(eciiHuX BigHocHH. IIpote, sk 3a3Hauae [HCTUTYT peniriiHOi
cBO0OO/IM KOMHOTO 3aCiIaHHs TaK 1 He OyJo CKIMKaHoO. | 11e mpu ToMmy, 110
3a CJIOBaMU PENIriiHUX JIs9iB Ta EKCIEPTIiB, MIXKBIIOMYOTO OIPAIIOBAHHS
noTpeOyloTh THMTaHHS CIPOIICHHS PEeCTpallii peliriiHuX opraHizamii
Ta repepeectpamii X cTaTyTiB, (YHKIIOHYBAaHHS KareJaHCHKOT CITy:KOH
B YMOBax POCIHCHKOI arpecii Ta MOPSAAOK MPOXOKCHHS abTePHATHBHOI
CITy>X0M Tijl yac MoOLTi3allii, BUPIIIEHHS MUTaHb TYMaHITAPHOT JOMOMOTH
Ta 0arato iHIIUX.

[Ipote, micnsa npe3uaeHTcbkux BUOOpiB y mroromy 2010 p. curyauis
3MiHIO€ThCS. 30KpeMa, 3HakoBuMH it 2010 p. MOXKHA BUAIIUTH HACTYIHI
¢axru:

1) He3BaXxaro4M HA 33JEKIAPOBaHI MPUHIUIHN PIBHOTO CTABIEHHS 0
Bcix LlepxoB i pemirifiHux opranizariit kpainu (4. 5 ct. 5 3akoHy Ykpainu
«IIpo cBoOomy coBicTi i pemiriitHi opranizamii» [11]), He Oymo npoBeaeHO
xonHoi 3yctpidi [Ipesunenra Hi 3 BPL{iPO, Hi 3 npencTaBHUKaMH OKPEMIX
IlepkoB 1 pemniriifHUX opraHi3alii, 3a BUHATKOM Ykpaincekoi [11] (MIT) ta
Pociiicekoi 111, 1110, Ha *aJib, HE CBIIYUTH PO PIBHONPABHICTh YCIX pei-
THHUX OpraHi3aiiid, OCKIJIBKH TOMINIHIN TIaBa JepXKaBH BIIKPUTO JIEMOH-
ctpyBaB cBoto npuxmibHicTh YIIL] (MII) He sk mpuBaTHa 0coba, a sik [1pe-
3UJEHT YKpaiHH, IPEeACTaBISIOUH [TO3ULIII0 IePKaBH;

2) six yxe Oyio 3a3Haueno Buie, Komicis npu Kabineti MiHicTpiB »xo-
HOTO pasy He 30upanacs;

3) y rpyani 2010 p. 6e3 Oyab-IKHX KOHCYJBTAIIN 3 PETITiHHOI CIib-
HOoTOI0 YkazoM IlpesnzaenTta mikBinoBaHo Jlep’kaBHHI KOMITET YKpaiHH y
CrpaBax HaIlOHAJIBHOCTEH Ta peniriit (fforo ¢yHKII nepenani: B 4acTHHI
peaizanii aep>kaBHOI MOMITHKK y cdepi peririi — o MiHicTepcTBa Kyib-
TypH; B YacTHHI peecTparii pemiridiHux opraHizamid — mo [lepxaBHOi
ciyx0m peectpamii Ykpainu) [26]. Kpim toro, y crinax BepxoBHoi Pann
VYkpainu Oyiio MopyIIeHo MUTaHHS PO JIiKBiAamito HamioHansHOT ekcrept-
HOT KoMicii YKpalHH 3 MUTaHb 3aXUCTY CYCIUIBHOT MOpai (3aKOHOMPOEKT
Ne 6532), 3 sixoro TicHo criBnpairoe BPLIIPO.
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Hy 1 HapemiTi, BApTO HATOJOCUTH HA 3HAYHIM aKTHBi3allil MPUCYTHOCTI
Ta AisbHOCTI B Ykpaini [TaTpiapxa MockoBcbkoro i Beiel Pyci Kuprna — e
MaJI0 BHPA3HHUU MOJITUYHUI XapakTep, M0 BH3HABAIU HABITh MPEICTaB-
nuku PIIL [3]. besnpeuenentaum (akrom € yyactb rpomansHuHa Pociii-
cekoi Deneparii, marpiapxa Pociiicekoi 11 Kupuna B inaBrypamii IIpe-
3uneHTa Ykpainu B.®. SlnykoBuua 25 mrotoro 2010 poky. VY miif cutyamii
OyB mopymenuit Ykas [Ipesugenrta Yipainu «lIpo nep:xaBHUH IPOTOKOM i
uepemoniam» Bix 22 ceprast 2002 poky Ne 746/2002, 3a sikuM Onarocio-
BEHHSI HOBOOOpaHoTO Tipe3ujeHTa mano 0 BimOyTtucs y Codii KuiBcwki
IJIaBaMHU PI3HHUX [IEPKOB Ta peiridHux opranizamii [22, c¢. 60]. Bumsgae
TaK, 10 BTPATHBIIM IOJITHYHAN KOHTPOJIb HAJ KpalHAMHU KOIHUIITHBOTO
CPCP, crorogHimrHe MOCKOBCBHKE IIONITHYHE Ta IICPKOBHE KEPIBHHUIITBO
Oepe i CBOKO OIKY TaK 3BaHY «KAHOHIYHY TEPHUTOPiI» MOCKOBCHKOTO
[MTarpiapxary [14, c. 136].

3Ha4YHOr0 HEraTUBHOTO PE30HAHCY HE JIUIIE B PEIriHHOMY CepeIoBHIL,
ajne # y CyCHiJIbCTBI 3arajioM, HaOyJau CripoOH MPUUHATTS HOBOI peaxiii
6a30Boro 3akoHy Npo cBOOOAY COBICTI €3 y3romxeHHs i3 BeeykpaiHebkoio
PaIoIo IIEpKOB 1 PeNiriiHuX OpraHizaiii.

[MuTanHs po3poOKK HOBOI peiakiiii 3a3HauyeHOro 3akoHy ab0 BHECCHHS
3MiH JI0 HBOTO IOCTAJO Yy 3B’S3Ky 3 pekoMeHmamisMu IlapaamMeHTCHKOT
Acambiei Pagu €Bponu Bz 5 sxoBTHs 2005 p. Big3zHauuBIm nporpecuBHAN
xapaktep Ha3BaHoro 3akony, [IAPE pexomenyBana #oro BIOCKOHAIECHHS
3 ypaxyBaHHSM CY4YacHHX peasii CyCHiIbHOTO XHUTTA [7]. YBech mel vac
BPILIiPO, rpoMajchbki opraHizaliii BUCTYIIalu 3a Te, [0 3MiHaM 0a30BOTO
3aKOHY (SK 1 IHIIMX 3aKOHIB, IO CTOCYIOTHCS 3a0€3MEUCHHS TpaBa peati-
3amii cBoOOIM COBICTI) Mae mepenayBaru NpuiHATTA KoHmenmii mepskas-
HO-IICPKOBHHX BiJTHOCHH, siIka Ma€ OyTH IOKJaJicHa B OCHOBY 3a3HAYCHUX
3MiH, a TOJIOBHE — pO3po0JIeHa Ta MPUKUHATA 33 y4acTi Ta 3r0JH peliridiHoi
cninbHOTH. ['0N10BHOIO MeTor0 Takoi KoHuenii, sik cripaBe/uIuBO 3a3Havyae
1O. PeuretHikoB, Mmae Oyt hopMyBaHHS i 3aKOHOAABYE 3aKPIMJICHHS TaKOi
e(peKTUBHOI MOJIeNi Jep KaBHO-KOH(ECIHHIX BITHOCHH B YKpaiHi, sika 0 3
ypaxyBaHHSM SIK JYXOBHO-PENITiHHUX TPaJMIlid YKPaTHCHKOTO HApOLy, TaK
1 IOCBily IEMOKpaTHYHHUX KpaiH CBiTYy HaHOUIBIIOW MipOIO BiIOBiIaa O
CYYacHHM peajisiM peTiriiHO-IIepKOBHOTO KHTTS Ta 3aKJiaja MEePCIEeKTUBU
HOTO MOAANBIIOTO PO3BUTKY [23, c. 22].

OnHak, Bxe 16 Oepesns 2012 p. Ha po3msin BepxoBHoi Pamn Oysio
MOZaHO 3aKOHOIIPOEKT, IO IepeadadaB BHECEHHS 3MiH 710 36 YHHHUX 3aKO0-
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HOAABYMX aKTiB, y TOMY 4HcHi i 10 3akony «IIpo cBoOoIy CoBicTi Ta pedi-
riiiHi opraHizamii». 3MiHH 10 06a30BOro 3aKoHy y cdepi CBOOOIU COBICTI
CTOCYBAJIUCh YCKIIQJHEHHS PeeCTpallii peNirifHuX opratizamii, mocuieHHs
KOHTPOJIIO HaJ JiSUIbHICTIO PeIiriiHUX opraHizauiid, yCKiIaJHEeHHS KOHTaK-
TiB YKpalHCBKUX PENIrifHUX OpraHi3aiiil 3 NpeAcTaBHUKAMU 3apyOixHUX
pemnirifHux opraxizariif, mponoBiTHUKaMH, MicioHepaMu Ta iH. [10].
3a3HauCHUH 3aKOHONIPOCKT BUKJIMKAB FOCTPY KPUTHKY K Y peTiriiiHoMy,
TaKk i B eKCrepTHOMY cepemoBuili. OnHak, 16 sxoBTHS 2012 p. BepxoBHa
Pana mpuiiMae 3aKOHOTIPOEKT y JIPyroMy 4YHTaHHI 0e3 OyJb-siKoro o0ro-
BOPEHHSI TIOMPaBOK 3 00Ky IpodibHOrO KoMmiTery. CItiji BiJ3HAYUTH, IO
IJ1aBH KOH(ecil omepaTuBHO BiJpearyBajid Ha yXBaJICHHS BKa3aHHX 3MiH
1o 3akoHy «IIpo cBoOOMy COBICTI Ta pelniriiHi opraHizamii 1 BKe HaCTyI-
HOTO THS 3BepHYIHUCS 10 B. SIHykoBHYa 3 «pillydnM 3aKIMKOM HaKIaCTH
BETO Ha IICH 3aKOH» Y YaCTHHI BHECEHHS 3MiH 10 6a30BOT0 3aKOHY y cdepi
cB0OOM BipocnoBianHsA. Y cBolo uepry IIpesuaent Ha 3yctpiui 3 BPL[IPO
17 >KOBTHs BIAIOBIB, IO «IyMKa Pamy 1IepkOB MaTuMme BEJUKE 3HAUYCHHS
IpU IPUHHATTI PILIEHHS TPO JOJIO IBOTO 3aKOoHYy» [21, c. 56-57]. OnHaxk,
MOTIPY TO3UIIII0 MPECTaBHUKIB PEJIriifHOro Ta eKCIEPTHOTO CepeIOBUIIa,
OTIPWJIIOAHECHHS BiKpUTHX JHCTIB rpOMaJICBKHUX OpraHi3amii, mpaBo3axuc-
HUKIB 1 HAYKOBIIiB 13 BUMOT'OIO BETyBaHHS 3aKOHOIPOCKTY Ta TIOBCPHCHHS
{ioro Ha jjoonpairoBanss, 21 aucronaia Bin OyB mianucanuii [TpesuneHToM.

OkpeciieHa CUTYallis MPOJAEMOHCTPYBaIa BilkpuTe irHopyBaHHs [Ipe-
3HJICHTOM YKpaiHu Ta OUIBIIICTIO JIEMYyTaTChbKOTO KOPIYCYy MO3UIIH peti-
TAHOI CIIJIBLHOTH. BIaBII TOro, MOKHA 3a3HAYUTH, 1[0 HE JIMIIE 3MIiHU /10
06a30BoOro 3aKoHY MPO CBOOOMY COBICTI, ajie W MPOIEeC 1X MPUHHATTS CTaIN
00pa3oro MOYyTTiB PEiriiHUX opraHi3allii Ta ix JIigepiB, BIpyrO4HX i Mpo-
CTO JIEMOKPATUYHO HAJIAIITOBAHUX rpoMaasH Ykpainu. Hacrostens Ykpa-
fHcpkoi I'pexo-Karomuupkoi Lepksu CesarocnaB (IlleBuyk) B iHTEpB’t0
raserti «/leHp» 3a3HauuB, 110 1 nofis 3mycuia [as LlepkoB roBopuTH Ipo
KpH3Y B JICP>)KaBHO-IIEPKOBHUX BiJHOCHHAX [2].

IlepxoBHO-pemniriiine KUTTS B YKpaiHi YCKIaHIOEThCS HE JIUIIE epMa-
HCHTHHMU KPU3aMH B JICP/KaBHO-IIEPKOBHUX BiIHOCHHAX, aJic i CYTTEBUMH
MIXKKOH(pECIHHIMH KOHQUIIKTaMH. 3 TPUHHATTAM HE3aJIe)KHOCTI HacTaB
HOBWIA TIepioJ1 iCTOPii MpaBOCIaBHOT IIEPKBH, SKa MOCTYIIOBO CTA€E HA IIISIX
BiJTHOBJICHHSI, CAMOCTIHHOCTI, BTpaueHoi e B 1686 p., OHOBIIOETHCS Y
cBOi# cobopHOCTI. OJHAK, [Ie MAEMO TATApP CTAPUX 1 HOBUX MIKIIEPKOB-
HUX MPOOJIeM, B CMILIEHTPI SKUX — MIKITPABOCIABHUN KOHQIIIKT, SIKAH Mpo-
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JOBXKY€ 3QITUIIATUCS HANPYKeHUM. [IpOTHCTOSIHHS Ha pemiriiHoMy IpyHTI,
IO OXOIWJIO HE JIMIIC IEPKOBHUX [iSUiB, CIY)KHTENIIB KYJIBTY, MUITbHOHH
BIpYIOUMX, a i IONITUKIB, MO3HAYAETHCA HA PI3HUX cepax KUTTA yKpaiH-
CBKOTO CyCIiJIbCTBA, 30KpeMa € MPUUHNHOIO 3pOCTAHHS COLiaJIbHOT HATIPYTH
Ta NOIMOJICHHS CYCIUIBHUX MpOTHpid. Baxko He morogutucs 3 B. €nen-
CBKHM, SIKMH HAroiounye, mo 0e3 JiKBifaIii MiKIEPKOBHOTO KOH(IIKTY
VYkpaiHa He 3MOXKe JJOCSTTH TPOMA/ISTHCHKOT 3J1aro/id Ta rapaHTOBaHOI Cyc-
MiJIbHOT cTablabHOCTI [8, ¢. 38-39].

3 iH1Ioro OOKy, He BAPTO OJJHO3HAYHO BIIKHJIATH JJOCHUTH MOITHPEHY ChO-
TOJIHI JTyMKY, III0 KOHCOJITyBaTH YKPaiHChKUH HApOJ HA PETTiHHOMY TTijI-
IPYHTI IPAaKTHIHO HEMOXKIIMBO. binbIlie TOro, HAMaraHHs 3rypTyBaTu Horo
B TakKWd CIOCIO MPU3BOIUTH IO MOJAIBIIMX PO3KONIB Ta KOH(ECIHHOTO
po3mapyBaHHs. Y 3B’S3Ky 3 IIUM HEOOXiTHO BKpail 00epeKHO CTaBHTHUCS
10 6e3yMOBHO MpHUBaOJIMBOI 111 MPOTOJIOIIEHHS €JMHOT IIOMICHOT paBo-
CJIaBHOT LlepkBH. THM Oifibllie, CBITOBUI iICTOPUYHUM TOCBiJ IEPEKOHINBO
JEMOHCTPY€, W10 JOCSATHEHHS CYCHUIBHOI 3IypTOBaHOCTI MPHUHIIMIIOBO
HEMOXI/IMBE Ha LUIAXY CAMOBU3HAYECHHS Ta (POPMYBAHHS 1JCHTUUHOCTI —
MOJNIITUYHOT, HAIlIOHATIbHOT Y KoH(eciitHoi. el mporiec HaaTO cKIagHUN
1 moTpeOye, IIoHAimepIIe, TOICPAHTHOCTI, B3a€MHOI ITOBAry i CyCHiNIbHOI
371ar0JIM BCIX HAsIBHUX B YKpaiHi IIEPKOB, a IOCTAHOBKY MUTAHHS PO YKpa-
THCBKY HaIlIOHAJILHY IIEPKBY CIIiI PO3YMITH SIK JOOpUH HaMip pOpMyBaHHS
MDKKOH(ECIHHOT €IHOCTI, sika cripusiia O TPoIecoBi KOHCOMiAaMii yKpaiH-
CBKOTO HApOy.

3a mUX yMOB BBa)Ka€MO, III0 BHPIMIANBGHY POJNb Y 3aJaroKEHHI KOH-
(ITiKTy MarOTh BiJIirpaTy Jijiepy KOH(IIKTYOUUX cTOpiH. Jlyke gacto came
BiJl HUX 3aJICKUTD SIK MEPIIUH, TaK i BUPIMIATbHUNA KPOK JIO MHPY Ta 3JIa-
TO/IH.

5. I'poMajchbKi paau fIK eJIeMEHT Cy4YacHOr0 MeXaHi3My
JAep:KaBHO-1IePKOBHUX BiTHOCHH

Js mornmuOneHH s sIK ep kaBHO-KOH(ECIHHOTo Tak i MKKOH(peCiiHHOTo
JiaJory, OmpamioBaHHs KOHKPETHIX MEXaHI3MIB CITIBIpaIli MiX Jep>KaBOIO
1 IEPKBOIO B Pi3HUX cepax BaxIIMBOIO € criBmpalls LlepkoB 1 penmiriitanx
opraHizaniid y ¢opmari KOHCYJIbTaTHBHO-I0PAYNX OPraHiB MpU MiHiCTep-
CTBaxX Ta BIIOMCTBAX — 2POMAOCHKUX pao.

CpOTO0/THI JIOBOJII aKTUBHO CBOKO POOOTY MPOBOIUTH [ pomadcvka pada
npu Minicmepcmeai oceimu i nayku Yxpainu 3 numans cnienpayi 3 Bcey-
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Kpaincekolo padoto Lleproe ma penicitinux opeanizayii. Y IEHTpI yBaru
I'pomancekoi paau — MUTAHHS CHOPHUSHHSA 3alPOBAKEHHIO BUKJIAJAHHS
MIPEIMETIB JTyXOBHO-MOPAJIBHOIO CHPSMYBAHHS, OIpPALIOBAHHS JAEp)KaB-
HOTO CTaHAApTy 3 OOTOCIOB’4 Ta iHIIEe. Pe3ynbraroM mociiioBHUX i Oara-
TOpIUHUX 3ycunb I'pomajcbkoi paau crano yxsajeHHs 2 junHsa 2015 p.
ITpesunentom Ykpainu 3axony Ykpainu «IIpo BHECEHHs 3MiH 10 AESKHX
3aKOHIB YKpaiHH IO/I0 3aCHYBAHHS PENITiHHAMH OpraHi3allisiMi HaBIaIb-
HUX 3aKJIaJ(iB», HAJaBIIM TAaKUM YHHOM PEJITiHHUM OpTraHizallisM MpaBo
BUCTYIIATH Cy0’€KTaMM 3aCHYBaHHsI 3araJIbHOOCBITHIX HaBYAJIbHUX 3aKa-
B pizHOTO piBHA. Sk 3a3Havae 0. PerrerHukoB, 3a3HadueHuit 3aKOH HOCUTD
0e3 CyMHIBY PEBONIFOLIIMHUI XapakTep Y KOHTEKCTI TIOJOJIAaHHS HACIIIKIB
TOTAJTITAPHOI PAJSTHCHKOI MOMITHKHU OO0 PEJIIrii Ta EepKBU Ta PO30yI0BH
JepKaBHO-KOH(ECIHHIX BIIHOCHH Ha MPUHIMIIOBO HOBHX JEMOKpATHY-
HUX 3acajax. [oBOpsUM Npo HAZAHHS PETIriiHUM OpraHizalisiM BKa3aHOTO
[IpaBa BaXJIMBUM € HE JIMIIE YPIBHEHHA iX Y LIbOMY BIHOIIEHH] 3 1HIIUMHU
Cy0’€KTaMU IIpaBa i MOJ0IAHHS iX IITY4YHOI AUCKPUMIiHAL1, ae 1 BBEACHHS
X y ucio cy0’€KTiB — y4aCHHUKIB HaBUaJIbHO-BUXOBHOTO Iporecy [24].

29 xBiTHa 2009 p. BimOynocst ycraHoBue 3acinaHHs Padu y cnpasax
dywnacmupcokoi oniku npu Minicmepcemsi oboponu Yxpainu, sika Oyna
YTBOPEHA 3 METOI HAJIArOJKCHHS TiCHOI crmiBmpari MiHicTepcTBa 3 yKpa-
fHchkuMU LlepkBamMu 1 peniriiiHUMU OpraHi3alisiIMK 115 33I0BOJICHHS PeJli-
THHUX MOTped BIMCHKOBOCTYKOOBIIB Ta JYXOBHOTO, MOPaJIbHO-ECTETHY-
HOTO, BIICHKOBO-TIATPIOTHYHOTO BUXOBAaHHS OCOOOBOTO CKJay 30pOoiHHX
Cun Ykpainu [18]. Bapto 3a3HaunTH, 1m0 1ill MOAii pOKOM paHilie mnepe-
nmyBaio mianucanHs 10 mucromana 2008 poky MeMopaHIyMy Mpo CIHiBII-
palfio y cripaBax JyIITacTUPCHKOI OMIKKM BIHCHKOBOCITYKOOBIIIB 30pOitHIX
Cun VYxpainu [16]. Ilianucanu KoKyMeHT, 3 onHoro Ooky, MiHicTepcTBO
000poHH YKpaiHu, a 3 1HIIIOTO — NPEJCTaBHUKK CEMH PEIiriiHUX iHCTUTY-
iil. OGopoHHE BiTOMCTBO KpaiHM y TaKUi CHocid MiIaHyBano 3IiHCHUTH
MPaKTHYHI 3aXO0/H, CIIPSIMOBAHI HA MOETANHE BIPOBAIKCHHS y 30poitHNX
Cunax YkpaiHu e(eKTUBHOI CHCTEMH TyIIITaCTUPCHKOI OMIKY Ta CTBOPEHHS
IHCTUTYTY BiiCEKOBOTO TyXOBEHCTBA (KaremaHcTBa). BoqHouac HeoOXigHO
3a3HAYMTH, 1[0 3aKOHOAABCTBOM YKpaiHM Ha TOW Yac Ii¢ MUTAHHS II¢ HE
OyJI0 BPEryJIbOBaHO 1 TOMY IMOMIOHI JTiT OyJIM HE3aKOHHUMH.

[Ipote, pesynbrarom podotn Pamu y crnpaBax QymmacTHPCHKOT OIMIKH
pu 000POHHOMY BIJIOMCTBI cTaio po3pobieHHs Konmemnii gymimactup-
cpKol omikn y 30poiinux Crmnax Ykpainw, sika Oyina 3aTBep/keHa HaKa3oM
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Minictpom oboponu Ykpainu 22 kBitas 2011 p. [15]. BpaxoByroun 30B-
HimHIO arpecito Pociiicekoi ®eneparrii Ta HEOOXIMHICTh 3aXHCTYy TEpPH-
TOpiaJIbHOT LIMICHOCTI YKpaiHu, BEIMKHUM JOCSATHEHHSM Ha LUIAXY 3aKO-
HOJ[ABYOT0 YHOPMYBAHHSI JAHOTO MUTAHHS CTaj0 MiAMUCAHHS 27 CiuHs
2015 p. IonoxenHs mpo ciryxO0y BiliCBKOBOTO TyXOBEHCTBA (KareJIaHCTBA)
y 36poiianx Cunax Ykpainu [20].

CrpareriyHi piteHHs Ipo GopmMaizalliro mapTHepCTBa 3 MPOdiITBHUMA
OpraHaMH Jep>KaBHOI BIAJM y BUPINICHHI aKTyaJbHHX CYCHUIBHHX IPO-
onem yxBaymin wiean BPLIIPO Ha cBoemy 3acimansi 16 rpymss 2008 poky.
e — miamucaHHsT TBOCTOPOHHBOI YTOIU PO CHIBMpaIo Mix MiHicTep-
CTBOM OXOpOHHU 310poB’si Ykpainu ta BPL[iPO. JlokyMeHT BU3HA4YMB iHIIIi-
aruBr MO3 110710 B3aEMOJIii 3 peTiriiHUMH KOHECiaMH y chepax 3axXucTy
KHUTTS (3BYKEHHsI PAKTUKU a0OPTiB), MOPATBbHO-ETHYHOI IIPOCBITHUIIEKOT
JISUTBHOCTI Ccepell MEIMYHUX MPALiBHUKIB, CTYACHTIB MEIUYHIX HABYAIIb-
HUX 3aKJIaJiB Ta MoioAi, mporuii eminemism BIJI/CHIJI Ta TyOepkyb03y
B YKpaiHi, 3apoBaKEHHS MEIUYHOrO KareJaHCTBAa Y BHUIVISIII XOCIHICIB
too [25].

[Momanpma chiBmpatsd Mana HaclHiKoM yTBopeHHs 4 yepBHs 2009 poky
npu Minicmepcmei oxoporu 300pos’s Yipainu I pomadcvkoi padu 3 TATaHb
cmiBmpani 3 Beeykpaincekoro Pamoro lLlepkoB i pemirifHuX opranizamii
[17]. Ha poGoumx 3acigaHHs MPEICTABHUKK KOH(ECIH Ta MEIUIHOT CITijThb-
HOTH PO3IISITAIOTh THTAHHS MPOIMAraHAXd 3I0POBOTO CIOCOOY JKHUTTS,
NUISIXYM BIOCKOHAJICHHS MPOIIeCy BakIuHaIii B YKpaiHi, 00roBOpHIN MPO-
exT «ETmuHoro xomekcy mikaps» Tomo. OcoOmuBi 3yCHIUIS JOKJIAaTaroTh
LIEPKBH 1 JieHoMiHaIil Ha HuBI OoporeOu 3 BIJI/CHIlom. KoopauHartiiro
iXHBOI IisuTbHOCTI (pakTHUHO 3xilicHIOE Bceeykpaincbka pama LlepkoB i
peuniriiinux opranizaniii. Came BPLIIPO BucTynuia 3aCHOBHUKOM M1XKKO-
H(eciliHoro aianory y cdepi nogonanus emigemii BUI/CHIly B Ykpaini
HIISIXOM NPUIHATTS Ta BIpoBakeHHs «Konnenii yuacti LlepkoB Ta peri-
rifiHux oprauizauiit Yxpaiau y nporuaii emigemii BIJI/CHI/ly» 1 «Crpare-
rii yuacti LlepkoB Ta peniriiHux opranizamii Ykpainu y npotuaii emigemii
BII/CHI/Ly», 110 € yHIKaJbHUM JIOCBiJIOM.

[TincTaBoro uist CTBOPEHHS Ta MisTbHOCTI [ pOMaIChKUX pajl U pi3HUX
MIHICTEPCTBA Ta BIIOMCTBaxX € TIOJIOKEHHS HOPMATHBHO-IIPABOBUX AKTIiB
VYkpaiHu, CpsSMOBaHHUX Ha CTBOPEHHS CIPHSTIMBUX YMOB JIJISi BCEOIYHOT
peaizariii rpoMaiTHaMU KOHCTHTYIIIHHOTO MpaBa Ha y4acTh B YIPaBIiHHI
JICpXKaBHUMH CIIpaBaMH, 3a0€3IMCUCHHS BIJIKPUTOCTI JiSUTBHOCTI OpraHiB
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BUKOHABYOI BIAIH, YTBEP/DKCHHS B YKpaiHi HApOMOBIAAIL 1 TpOMAasH-
CBKOTO CyCIHiIbCcTBA [5, C. 4-7].

Bynb-sika cmiBmpaisi Moxke OyTH YCIHILIHOIO JIMIIE 32 YMOBH IOPO3Y-
MiHHS CTOPiH, 10 MOXJIMBO 3a0€3MEYNTH LUIIXOM 3aCTOCYBaHHS JiaJloro-
BUX (hopM ympaBiiHHs. Ponb Ta 3HaUCHHS TPOMAACHKUX Paj K KOHCY/IbTa-
THUBHO-JIOpPa4MX OPraHiB MPH OpraHax BIAAU MEPEOLIHUTH BKpai Ba’KKo.
Axe, uepes HUX SIK uyepe3 (poprnocTi rpoMaChKOCTI peltiriiHi opranizamii
Ta BipyI04i MarOTh MOXKJIMBICTh OIICPATHBHO 1 KOHCTPYKTUBHO BUPIIITyBaTH
HarajibHI NMUTaHHS [EPKOBHO-PENITiHHOTO XKUTTA. BakimuBo, 10 Jisuib-
HICTH 3a3HaueHHX [POMAJCHKMX paj MPHU3BOAUTH MO IIIKOM KOHKPETHHX
VIPaBIIHCHKHUX PillleHb Y cepi KOMIETEHINT BiIMOBIIHUX MiHICTEPCTB i
BIJIOMCTB.

6. BucHoBKH

I'pomazstHCBKE CYCIIIBCTBO — 1€ CYCHUIBCTBO, SIKOMY BJIACTHBE CAMOBPSI-
JIyBaHHS BUIBHMX 1HAWBIAIB Ta TOOPOBUTLHO CTBOPEHUX HUMHM OpraHizaliiil.
I'pomazsiHCBKE CYCIUIBCTBO, SIK chepy caMOBpsTyBaHHS BUTBHUX IHIUBIJIB,
3aXUINAIOTh BiJ CBABULISA JEpykKaBHOI BIAJM Ta SKOPCTKOI pervIaMeHTalil 3
Ooky ii opraniB BinnoBinHi 3akoHH. OCh YOMY B PEalbHOMY CYCIITBHOMY
KHUTTI TPOMAJITHCHKE CYCITUTLCTBO Ta IIPAaBOBA JCPKaBa € B3a€MO3B’ I3aHUMHU
THCTUTYIISIMH, (YHKIIIOHYBaHHSA SIKUX 3a0€3MEYyEThCS  BEPXOBCHCTBOM
3aKOHY, [0 HAJIIITHO TapaHTYE Ta 3aXHIIA€ MpaBa i CBOOOIN TPOMAJISH.

Hespaxkaroun Ha JIit0 IIJIKOM [MBUTI3AIIHHOTO MPUHIIMIY BiJJIIJICHHS
IEPKBH BIJI JICpXKABH, PEIITiiHI IHCTUTYIIT aXX HIisIK HE MOXKYTh 1CHYBaTH
mo3a CyCcrnuibCTBOM. [IpakTHKa 3acBimdye, MO IEPKBH Ta PEIITiiHI OpraHi-
3amii He € OaiIyKUMHU IO CYyYaCHUX BUKIUKIB Ta TPYIHOIIIB, IO TPOHU-
3YHOTBCSI JKUTTSl YKPATHCHKOTO HACEICHHS, BOHU aKTHBHO JOJIYYalOThCS 10
CYCITIJIBHO KOPUCHOI Mpalli Ta peajizaii cBoi coriansHoi micii. [Ipote, ans
O1IbII TOBHOTO Ta €(EKTHMBHOTO BUKOPHUCTAHHS IIEPKBOIO CBOTO JIOCBiAY
Ta MOTEHIIady y peainizarii QyHKIIH colianbHOTO CIyXiHHS B iHTEpecax
BCHOTO CYCIIBCTBA 1 MOTpiOHA momomora Ta MiATpUMKA JiepxkaBu. Lle
TTOBUHHO IMPOSIBUTHCS TIEPII 32 BCE Yepe3 CTBOPCHHS HOPMAaTHBHO-TIPABO-
BO1 0a3u Ta (opMyBaHHS JIEBOTO MEXaHI3MYy CITIBITpaIli, 0 3a0e3MeUHIn
0 BIAMOBIIHI YMOBH ISl JTISUTBHOCTI IIEPKBU SIK JA1€BOTO Ta TIOBHOIIPABHOTO
THCTHTYTY IPOMAJITHCHKOTO CYCITiIbCTBA.

be3yMOBHO, KITIOYOBY POJIb ¥ CTAHOBICHHI TPOMAISHCBKOTO CYCIIiIb-
CTBa BiJirpae jep)kaBa, TOYHINIE TI MOXJIMBOCTI, K BOHa MOXE 3arpo-
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MOHYBAaTH JUIsl THCTUTYTIB TPOMAJISTHCHKOTO CycHiabcTBa. 1[I MOXKIHMBOCTI
MIOBHHHI IPYHTYBaTHCh HA YTBEPIXKCHHI TOJICPAHTHOCTI, SIK BAKJIMBIN TIpa-
BOBiH 1 moniTH4Hild noTpedi. Ilig ToJepaHTHICTIO MU PO3YMIEMO IOBAry,
CIPUIHATTS Ta PO3YMIHHS PI3HOMAHITTS KYJIBTYp Ta GOpM CaMOBUPAKEHHS
i cCaMOBHUSIBIICHHSI JIIOACHKOT ocobucTocTi. Jlo TOoro 4acy, TOKU B HAIIOMY
CYCHIJILCTBI HE BUHUKHE PEJIirifiHa TOJIEPAHTHICTh, MU HE 3MOXKEMO TOBO-
PUTH PO peniriiHi opraHizamii sSIK MOBHONPABHI IHCTUTYTH TPOMAISH-
CBKOTO CYCITIJIbCTBA.

AHa3 mporecy CTAaHOBJICHHS MOJEIi JIepP’KaBHO-IIEPKOBHHUX BIJIHO-
CUH B YKpaiHi Tiepiofly HE3aJIeKHOCTI Ja€ TIJCTABU OXapaKTephu3yBaTH
JIepXKaBHY TOJITHKY y il cdepi sSIK HEMOCTIIOBHY Ta HerependadyBaHy.
HesBakaroun Ha ps MO3UTUBHUX MOMEHTIB, IO 3aCBIIUyE PyX AEpKaB-
HO-IICPKOBHHX BiTHOCHH J0 ITOPO3yMIHHS Ta YTBEPDKEHHS B IJIOMY MapT-
HEPCHKOT MOJICTII B3a€MHH MIXK JIEPKaBOI0 Ta LICPKOBHUMH IHCTUTYIISIMHU,
s cepa Hapasi He 1030aBJIeHA SIK JISP>KABHO-IICPKOBHUX, TaK 1 MIXKKOH-
(eciiiHux npodieM Ta KOHPIIKTHUX CUTYyallil.

Binrak, 3anuinaeTbes MIIE CIOAIBATUCS, 10 JOCBi y HaJaroKeHHi
JIep>KaBHO-IIEPKOBHUX BiJIHOCHH MMHYNHX POKIB Oyae AeTaabHO MpoaHa-
J30BaHO W 3a3Ha4€Hi MUTAHHSA 3HAWIYTh CBOE 3aKOHO/ABYE PO3B’SI3aHHS
3aBJISIKM 3aKOHOTBOPYi poOOTI HOBOT BIIau, IO Oy/ie KOPUCHUM HE JIUIIIE
PENIriiHIA CIIJIBHOTI, & W YChOMY YKPAiHCBKOMY CYCHUIBCTBY, 3HAYHY
YaCTHUHY SIKOTO CTAHOBJIATh BiPYIOUi TPOMAJISIHU.

Po3B’s1i3aHHs WX MaciITaOHHUX 3aBlaHb MOTPeOye CIUTBHUX 3YCHIIb
JICpXKABHUX THCTUTYIH PI3HOTO PIBHS, MPEICTABHUKIB PENITiHHOT CITiIb-
HOTH, HAyKOBIIiB, TPOMAJICBKOCTI. A HacaMmmepen MoTpedye MepeKOHAHOCTI
y BKJIMBOCTI MTOCTABICHOT METH 1 pEaNbHUX 3YCHIIb OO ii JOCSITHCHHS.
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Abstract. Present research describes the current stage of scientific
development of the legal framework of commercial confidentiality protec-
tion in the EU and Ukraine. Research and theoretical basis of the study con-
sists of the research papers of Ukrainian scholars in the field of civil, busi-
ness, civil procedure and commercial procedural law, private international
law, constitutional and administrative law and other fields of law. Thus,
the features and the notion of commercial confidentiality, analysis of the
fundamental provisions of acting legislation on commercial confidentiality
and main issues of its legal protection are provided in the works by V. Drob-
yazka, R. Drobyazka, S. Gavrina, I. Gonchar, 1. Dyba, V. Ivashchenko,
S. Iliashenko, O. Sergeeva, H. Sliadneva, Y. Nosik. The issues of legal pro-
tection of commercial confidentiality are studied in the works by D. Bayura,
O. Bezhevets, V. Prystaiko, N. Ivanytska, L. Topalova, G. Shvets. The tar-
get of the study is the legal relations that arise from establishing the legal
regime of commercial confidentiality in the EU and Ukraine, and legal reg-
ulations governing these relations and their practical application. The study
focuses on legal relations that arise from establishing a legal regime for
the protection of commercial confidentiality in the EU and Ukraine. The
study views the concept of “commercial confidentiality” as a legal category,
defines common features of commercial confidentiality that are the basis for
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certain legal protection. The authors prove that the European Union coun-
tries do not have a uniform act, which would have contained general man-
datory European provisions on legal protection of information, sensitive
information (commercial confidentiality). At the same time, some inter-
national standards for the commercial confidentiality protection are estab-
lished by the Paris Convention for the Protection of Industrial Property,
which captured the provisions on necessary termination of unfair competi-
tion. Comparing the legislation of Ukraine and the EU states with regard to
the protection of commercial confidentiality the authors state that means of
protection and the level of compliance of the Ukrainian legislation in most
cases correspond to the European standards. However, the adoption of spe-
cial law that will regulate the sensitive information relations in Ukraine, and
commercial confidentiality in particular poses a problem. A legal frame-
work for the protection of commercial confidentiality is still being applied,
mainly through the provision of various laws, including public law.

1. Introduction

In terms of the existing competition between entrepreneurs, commer-
cially val-uable information on the production technology of goods, its
components, methods of minimizing the costs and growing revenue and
other information, constituting commercial confidentiality provides a cer-
tain manufacturer with the advantages on the market which allows him
making significant profit.

The informational orientation on the development of society and econ-
omy, the intellectualization of social production and entrepreneurship, the
spread of unfair competition at national and international levels, in par-
ticular, of commercial espionage in its various forms, call the attention
to the strengthening of practical interest in commercial confidentiality as
one of the most effective measures of information protection, which is
given a paramount priotrity by the Concept of the National Program of
Informatization.

At the same time, there are some legal obstacles in Ukraine to the exten-
sive use of commercial confidentiality legal mechanisms. There are many
other obstacles to the full-scale functioning of a legal category of commer-
cial confidentiality in Ukraine, in particular, the instability of the law on
commercial confidentiality which was introduced early in the 1990s and
already radically reformed (new Civil and Commercial codes of Ukraine
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were adopted). These obstacles are also the inconsistency and even the con-
tradictory nature of provisions of certain regulatory legal acts on relations
arising from commercial confidentiality; uncertainty of commercial turn-
over of trade secrets; the ambiguous nature and content of the right to com-
mercial confidentiality; the lack of efficient law enforcement practice in this
area, in particular, the judicial one.

The article proves that the right to commercial confidentiality is a type
of intellectual property rights (exclusive rights). At the same time, commer-
cial confidentiality is equal to the information itself and is not seen as a legal
framework for the protection of this confidential information. The features
of commercial confidentiality inherent in it due to the very essence of the
object set special conditions of the legal protection of an object.

At the same time, one should take into account that the national legal
mechanisms for the protection of confidential information (trade secrets and
know-how) in Europe, in its turn, differ significantly in terms of the sources,
judicial practice, standards of civil, criminal, and administrative protection,
the extent of legal protection and other.

The notion of violation in terms of commercial confidentiality differs
from the one of property rights or intellectual property rights. Trade secrets
and know-how, as opposed to them, are granted the presumption of good
faith, because any person can identify information as commercial confiden-
tiality and keep it secret, or practically manage it. Such a person may, at its
own discretion, grants access, or restricts illegal access to such information
for other persons through physical acts.

These and other factors explain the need for a comprehensive scientific
and theoretical study of legal nature of the rights to commercial confiden-
tiality and a legal framework for the protection of trade secrets in the EU
countries and Ukraine and thus proves the relevance of the issue discussed.
In addition, the acting legislation on commercial confidentiality in Ukraine
and current establishment of economic and legal security and protection
of commercial sensitive information also underline the relevance of the
research.

2. Notion and features of commercial confidentiality
Reveling the notion and features of commercial confidentiality is of high
methodological importance since understanding the notion of commercial
confi-dentiality itself is crucial for the content of the rights to confidential-
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ity, their in-troduction into the system of economic rights, establishing the
grounds for their emergence, change and termination.

0. Kulinichi views commercial confidentiality only as an element of the
in-formation with limited access [1, p. 128].

S. Shkliar, in his turn, states that «... the right of an business entity to
commercial confidentiality is a subjective right of a business entity, which
gives it the right to act in a certain way, in particular to determine the con-
tent of information which constitutes a trade secret, a confidentiality mode,
to take measures necessary to maintain the secrecy, use and manage it, etc.;
to demand that responsible persons act in accordance with the current leg-
islation, without violating its rights; seek for the protection from authorized
state bodies in case of violation of the right to commercial confidentiality,
in particular, in case of illegal collection, disclosure and use of trade secrets
of a business entity”. The latter definition focuses not on a certain object but
on the type of activities of an business entity [2, p. 11].

Authors like V. Zadiraka, O. Oleksiuk, M. Nedashkovskii believe that
com-mercial confidentiality consists of economic interests coming from
commercial considerations and information on various aspects and fields
of financial, industrial, managerial, research and technology activities of
banking institutions, firms, enterprises, companies, corporations the protec-
tion of which is determined by competition and possible threat to economic
security. Commercial confidentiality appears when it is of a great interest to
commerce [3, p. 184].

D. Hetmantsev describes the following main features of commercial
confi-dentiality: the notion of “commercial value”; secrecy; the content
and extent of trade secret is determined by the bearer of the informa-
tion at his own discretion; the bearer of this trade secret has all the
rights to manage it; a legal framework of commercial confidentiality is
prescribed by the Commercial Code of Ukraine and the Civil Code of
Ukraine; legal right of a person to trade secrets has specific legal means
of protection [4, p. 14]. According to V.L. Kostiuk a trade secret is the
right of a business entity (legal entities and private persons) to non-dis-
cretion, to keep the records containing their own activities or joint activ-
ities with other companions (production, trade, research and technology
data, financial or other activities) secret, if this information can cause
financial, material or nonmaterial damage. Administrative responsibility
for violation of commercial confidentiality is envisioned by the terms of
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contracts (labor agreements) between the employer and employee of a
business entity [5, p. 48].

M. Vinogradsky and O. Shkanova study the essence of the commer-
cial confidentiality concept mentioned in the following provisions: this is
any business information that has a real or potential value for an enter-
prise for commercial reasons, the disclosure of which may negatively affect
the enterprise. It is not publicly available in legal terms. These records are
appropriately marked and the company takes appropriate measures to keep
its confidentiality. This information does not belong to highly classified
one and is not protected by copyright and patent law. This information has
nothing to do with the negative actions of an enterprise, which can harm
the society (violations of laws and inefficient performance, administrative
errors, environmental pollution, etc.) [6, p. 398].

At the same time, some authors, including D. Baiura, O. Bezhevets,
S. Iliashenko, L. Topalov while defining the notion of commercial confi-
dentiality in their publications, emphasize that commercial confidentiality
is related to production, technical information, management, finance and
other activities of an enterprise and records do not belong to the highly clas-
sified information, thus their disclosure (transmission, leakage) of which
may damage its interests.

Business and civil law of Ukraine view the concept of “commercial
confidentiality” as a legal category of the Civil and Commercial Codes of
Ukraine that specifiy how a trade secret of an enterprise should be treated.

Thus, the Civil Code of Ukraine (Article 505) defines commercial confi-
dentiality as secret information, in the sense that it is entirely or in a certain
way and as a set of its features is unknown and not easily accessible to
persons who usually deal with the type of information to which it belongs.
In this regard, such information is of commercial value and is subject to
secrecy protection measures consistent with existing conditions and these
measures are taken by a person who legally controls this information [7].

Art. 162 of the Commercial Code of Ukraine describes the following
features of commercial confidentiality, that if present (all the features must
be present), are protected from the use by third parties: business informa-
tion (technical, organizational, etc.); it has a commercial value as it is secret
to third parties and thus does not provide other persons with a legal free
access; the owner of the information takes appropriate measures to protect
its confidentiality [8].
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Based on the above-mentioned definitions of commercial confidential-
ity, the authors define common features of commercial confidentiality that
allow for the appropriate legal protection. The above definitions of com-
mercial confidentiality concept mention a set of features, namely: informa-
tional content of trade secrets (in the sense that a trade secret is information
itself); confidentiality; commercial value; information security.

All features common to the legal category of commercial confidential-
ity are essential, inherent and integral. At the same time, the features like
informational content and the security of information (which means that
a person who legally controls this information takes measures consistent
with actual circumstances aimed at the protection of its confidentiality) are
the same to all types of sensitive information and, to a large extent, also
to secret information. The other features of commercial confidentiality are
specific. The features of confidentiality and commercial value of informa-
tion, which constitute a trade secret, are external and qualitative, and infor-
mational content is an internal and essential feature.

Since legal relations arising from commercial confidentiality depend
upon the existence of a set of commercial confidentiality features or the
absence of at least one of them (legal relations arise if all the commercial
confidentiality features are present and terminate when at least one of them
is absent). The features of commercial confidentiality can be qualified as
juridical facts, that once combined form a set of facts, which in their turn
ground the existence of legal relations in arising from commercial confiden-
tiality [9, p. 267].

Putting in a nutshell all the above stated, the authors conclude that legal
effect of commercial confidentiality lies in: 1) establishing its legal nature;
2) defining the role of commercial confidentiality in the system of civil
rights objects; 3) establishing the juridical facts necessary for the emer-
gence, change and termination of legal relations within commercial confi-
dentiality; 4) determining the period of trade secret legal protection.

Today, the constitutional framework of the subjective rights to infor-
mation is prescribed by the art. 41 and 54 of the Constitution of Ukraine,
according to which every citizen has the right to own, use and manage the
results of his intellectual activity and no one is allowed to use or dissemi-
nate them without his consent, except for in cases established by law [10].

The Civil Code of Ukraine qualifies commercial confidentiality as an
object of intellectual property rights (Article 420). Article 177 of the Civil
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Code of Ukraine qualifies objects of civil rights as “the result of intellectual,
creative activity and information” [7].

Thus, the domestic law qualifies commercial confidentiality as the Insti-
tute of Intellectual Property Rights, that is a set of exclusive rights to intan-
gible objects, which is the result of intellectual activity, including creative
one, and other objects similar with them.

Therefore, the right to commercial confidentiality is a type of intellec-
tual property rights (exclusive rights). At the same time, commercial con-
fidentiality is similar to the information itself and is not seen as a legal
framework for the protection of such confidential information. Following a
sensible suggestion, the term “exclusive rights (intellectual property right)
to commercial confidentiality” may be used to define the legal framework
itself [11, p. 22].

Ukrainian legislation contains provisions on the protection of trade
secrets in its legislative acts on protection against unfair competition, which
is common to other countries and certain international acts (Chapter 4 of the
Law of Ukraine “On Protection against Unfair Competition”, Article 32,
36-37 of the Civil Code of Ukraine). At the same time, unfair competition
is “illegal collection, dissemination and use of trade secrets” [12].

However, in terms of the features of a legal framework for commercial
confidentiality, the protection against unfair competition should be seen
only as a way to protect the rights to trade secrets, which does not change
its essence.

A system of peculiar features and qualities of trade secrets can be divided
into several groups: 1) those related to the properties of an object; 2) those
related to the conditions of legal protection of the object; 3) others [13, p. 77].

Trade secrets have all the features of an immaterial object, which is sub-
ject to the simultaneous use by an unlimited number of persons, the absence
of physical wear, etc.

The content and the essence of an immaterial object, i.e. the information
itself, constitute a trade secret, and not their external shape (as opposed to
copyright). This means that trade secrets are the objects of exclusive rights,
for which the meaning of the result of intellectual activity is critical.

The features of commercial confidentiality inherent to it due to the very
es-sence of the object, provide special conditions of legal protection of an
object. These conditions are: the object is not widely known and accessible,
same as the requirements for registration of an object; circulability.
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Another feature of commercial confidentiality is the unlimited period of
its protection. The right to commercial confidentiality is preserved until a
person has an actual monopoly to the information that creates it, as well as
the existing conditions of its protection prescribed by the law.

3. The legal framework for the protection of trade secrets
in the EU countries and Ukraine

In terms of legal relations related to commercial confidentiality, the
issue of protection is the most important one. According to E. Izmaylova,
in recent years different countries adopted many information regulations
[14, p. 27].

The experience of other countries in that field is very valuable for
Ukraine. For example, the EU does not provide any uniform act that would
have contained general imperative European norms in the field of legal
protection of information, confidential information (commercial confi-
dentiality). Although European legislation still regulates certain issues,
for example, the Directive 95/46 / EC of the European Parliament and of
the European Council of 24.10.1995 on the protection of individuals with
regard to the processing of personal data and on the free movement of such
data [15] resolved that personal data access is not to compromise commer-
cial secrets [16, p. 48].

Directive 97/66 / EC of the European Parliament and of the European
Council of 15.12.1997 concerning processing of personal data and the pro-
tection of privacy in the electronic communications sector [17] provides
for the infor-mation (confidential information) “access right”, for example,
personal data, adherence to the privacy conditions while reporting personal
data, the protection of fundamental rights and freedoms and legitimate
interests in electronic communications sector, etc. The disclosure of sensi-
tive information (trade secrets) in e-commerce, such as access to commer-
cial messages, terms of sending commercial messages and the confidenti-
ality of a process is regulated by Directive 2000/31 / EC of the European
Parliament and of the European Council of June 8, 2000 on certain legal
aspects of information society services, in particular electronic commerce
(“Directive on e-commerce”) [18].

International legislative and regulatory acts are also important while
establishing international standards for sensitive information protection
(trade secrets, know-how). The Agreement on Trade-Related Aspects of
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Intellectual Property Rights (TRIPS Agreement) and North American
Free Trade Agreement (NAFTA Agreement) hold a specific place among
them. They are quite similar and are one the first multilateral international
agreements that are directly aimed at creating a single mechanism for the
sensitive information protection (trade secrets and know-how). These two
agreements are examples of universal and regional harmonization of law.
The NAFTA agreement extends to Canada, the United States and Mex-
ico. The TRIPS Agreement sets standards for the protection of intellec-
tual property rights and coercion measures aimed at observation of these
rights among the WTO member states [19, p. 29], including Ukraine.
Thus, studying the provisions of this Agreement on sensitive information
(trade secrets and know-how) is not only of theoretical but also practi-
cal importance. One should mention the Model Regulations for the Pro-
tec-tion Against Unfair Competition, designed by the World Intellectual
Property Organization (WIPO) in 1996, which provides for the protection
of confidential information.

One should bear it in mind, however, that the national legal mechanism
for the protection of sensitive information (trade secrets and know-how)
in Europe differs considerably in terms of sources, cases, civil, criminal,
administrative protection provisions, extent of legal protection etc.

International standards for the protection of trade secrets are set forth in
the Paris Convention for the Protection of Industrial Property [20], which
enshrines the provisions on binding termination of unfair competition. The
Art. 10bis of the Convention stipulates that the countries of the Union are
bound to assure to nationals of such countries effective protection against
unfair competition (paragraph 1).

Comparing the legislations of Ukraine and the EU regarding the pro-
tection of trade secrets, the authors note that the means of protection and
level of responsibility, provided by the Ukrainian legislation are basically
the same as those provided by European standards. However, the definition
of trade secrets and the role of this institution in the legislation are still
challenging. Therefore, in our opinion, the legislation on sensitive informa-
tion (trade secrets and know-how) of Ukraine requires upgrades and further
development, as it has a number of drawbacks and contradictions contained
in provisions of various laws and regulations. Such development should be
inseparable from the processes of harmonization and adaptation to interna-
tional legal and European standards in the field of protection of sensitive
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information (trade secrets and know-how), in particular, by adopting a spe-
cial omnibus law on trade secrets.

The issue of adopting a special law which would regulate relations
arising from sensitive information, in particular commercial confidenti-
ality, were widely discussed by Ukrainian scholars. However, legal reg-
ulation of commercial confidentiality is still carried out mainly accord-
ing to the provisions of various legislations, including public law. Given
this, it is advisable to adopt a special Law of Ukraine “On Commercial
Confidentiality”, which will enshrine provisions on: 1) the concept and
terms of the protection of commercial confidentiality; 2) information
which cannot be classified as a trade secret; 3) regulation of trade secrets
access right; 4) the terms of protection and responsibility for violation
of legally protected interests of a person who practically controls this
information. We believe that this (special) Law of Ukraine “On Com-
mercial Secrets” should appear in the system of legislation at a lower
level, in relation to the higher one, which is the Civil Code of Ukraine
(Art. 505-508).

Since the informational type of society was established in Ukraine,
the protection of the rights to information resources of different lev-
els of access became more relevant. And it’s quite natural that it has
heightened practical interest in commercial confidentiality and other
related concepts as one of the effective measures of information secu-
rity [21, p. 9].

Moreover, the Supreme Economic Court of Ukraine qualifies sensitive
information in the field of economic (business) activity as recognized as
such by the law (Article 862 of the Civil Code of Ukraine), trade secrets
(Articles 505-508 of the Civil Code of Ukraine) and “know-how” (Article
1 of the Law of Ukraine No. 1560-XII of September 18, 1991 “On Invest-
ment Activity”) [22, p. 46].

That is, commercial confidentiality belongs to the sensitive information
not owned by the state.

There is no Law on Commercial Confidentiality Protection in Ukraine
today. Lawyers point out that the main obstacle to the formation of Law is
that trade secret information is not subject to record due to its confidential-
ity. For this reason there are no protective documents granted to it. More-
over, it is almost impossible to detect the illegal use of such information,
and to establish the violation or find a law breaker.
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4. The right to use trade secrets

The issue of commercial confidentiality is of practical importance. Some
years ago scholars talked only about the research and theoretical aspect
of trade secrets of business entities. Today, the issue of protecting internal
secrets of enterprises are among the most relevant ones [23, p. 35].

In economic law, “use” is a legal power of an owner to take advantage
of useful qualities and properties of an object that belongs to it to meet the
needs of the owner [24, p. 269, 294].

“Use” in terms of the intellectual property right is understood as an
object itself, which is the result of intellectual, creative activity. The object
of use is records containing the information on achievements which is not
intended for pure understanding but includes recommendations for practi-
cal application, preconditioned by storing this information in tangible form
or by their objective formulation [25, p. 121].

Law does not establish this ban as for a trade secret. A person in charge
of commercial confidentiality should take appropriate measures to keep
it secret, that is to say, to nip its divulgation, to limit the access to such
information, which is a kind of activity itself. V. Kossak and I. Yakubivsky
define the content of the right to use trade secrets as the right of a subject
to gain an advantageous effect from the use of information in its activities
which is a trade secret [26, p. 462].

The Commercial Code of Ukraine stipulates that the right to use
trade secrets is not construed as exclusive right, as opposed to the right
to allow the use of trade secrets and the right to prevent the illegal gath-
ering, divulgation or use of trade secrets. Consequently, the legislator
itself does not qualify it as an exclusive right, and this is right, since it
may be exercised not only by one person who actually manages such
information, but also by other persons (Part 3 of Article 162 of the Civil
Code of Ukraine). Thus, the consolidation of a legal monopoly on infor-
mation which constitutes trade secret is not foreseen by the legislation
of Ukraine.

5. Exclusive right to prevent illegal disclosure,
collection or use of trade secrets
Based on the analysis of this right, the illegal disclosure, collection, or
use of trade secrets is a disservice to a person who actually controls such
information.
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Interest protected by law involves taking necessary measures by a per-
son in charge of the commercial confidentiality on the prevention of disser-
vice. Moreover, such actions are aimed at protection of legitimate interests.
For example, it could be the introduction of organizational, legal, cryp-
tographic mechanisms for the protection of information, which constitutes
a trade secret, as well as drawing up certain trade secret non-disclosure
(confidentiality) agreements, or the incorporation of these provisions into
employment contracts with employees.

At the same time, a person managing trade secrets is obliged to adhere
to the general provisions of acting legislation on the limits of exercising the
civil rights (Article 13 of the Civil Code of Ukraine), in particular to refrain
from actions that violate the rights and interests of others or harm the envi-
ronment or society.

Under the property law, illegal disclosure, collection or use of trade
secrets is an obligation of a person as well, and the failure to perform it may
break the mode of commercial secrecy (confidentiality). A person in charge
of commercial confidentiality may apply these measures only to a mala fide
purchaser or a person who has illegally gained access to trade secrets.

Thus, trade secret access right is based on the principles of confi-
dentiality. That means that the abovementioned types of sensitive infor-
mation exist as long as their records remain confidential (not publicly
accessible). Consequently, we argue that it is not a trade secret which is
protected but a legitimate interest of a person who actually controls this
information.

6. Features of commercial confidentiality protection
in the EU countries and Ukraine

Usually, the rights or legitimate interests require protection if they have
already been violated or there exists a real threat of their violation. At the
same time, the violation of commercial confidentiality is understood in a
different way than real rights or intellectual property rights. For example,
as for the works or inventions there is always a presumption of bad faith
for their use by third parties, unless other is established by the agreement
with a copyrighter or by the law. Therefore, the liability incurs regardless
of the fault. Unlike them, trade secrets and know-how come along with a
presumption of good faith, since any person can identify information as a
commercial confidentiality and keep it secret which means to practically
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control it. This person may grant access or limit the illegal access to such
information for other persons by taking actions.

Legal protection of interests is carried out through application of the
appropriate forms, means and methods. There are non-jurisdictional and
jurisdictional forms of protection of intellectual property rights, or better
said judicial and administrative ones and self-defence [27, p. 683-684].

One can say that a form of protecting commercial confidentiality is
mainly jurisdictional one (in a court). Self-defence is also possible but only
if that does not involve the abuse of rights. In this case, self-defence is nar-
rowed down to the unrestricted neutralization and deactivation of technical
equipment illegally installed by third parties for the purpose of obtaining
information, as well as taking prompt measures to misinform persons who
got illegal access to secret records in order to prevent possible losses from
their disclosure. Self-defence may entail certain penalties for commercial
contracts partners and employees who violate the obligation not to disclose
sensitive information.

Legal protection of person’s interests in charge of confidential informa-
tion (trade secret, know-how) may be carried out through: 1) the application
of the legislation on unfair competition, or 2) the application of economic
and civil law and through the means prescribed by the economic and civil
legislation of Ukraine (Article 20 of the Civil Code of Ukraine, Article 16 of
the Civil Code of Ukraine and other means directly specified in the law).

The protection of commercial confidentiality (confidential informa-
tion) under the international standards is an integral part of protection
against unfair competition and is carried out in accordance with Art. 10-bis
(“Unfair competition”) and Art. 10-ter (“Marks, Trade Names, False Indi-
cations, Unfair Competition: Remedies, Right to Sue”) of the Paris Conven-
tion for the Protection of Industrial Property. Moreover, it may seem that
measures prescribed by the legislation on unfair competition are designed
for protecting the “rights to” commercial confidentiality and the “rights
to” commercial confidentiality (confidential information) are elements of
legislation on the prevention of unfair competition. However, we should
mind the difference between the rights and ways of protecting them, when
unfair competition is only one of the means of protecting rights, and not the
rights themselves, and the rights protected differ from the rights to sensitive
information. At the same time, even if taking into account only the means
of protection, the law on unfair competition as such does not perform the
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function of protecting “rights” or the legally protected interests to com-
mercial confidentiality exercised by a person, though makes reference to
general civil law.

The Law of Ukraine “On Protection Against Unfair Competition” dated
June 7, 1996 (hereinafter referred to as the Law) [12] stipulates the efforts
related to commercial confidentiality that are qualified as unfair competi-
tion and provides for certain level of amenability. One may say that unfair
competition being a type of activities and actions of a person in charge of
commercial confidentiality aimed at securing its secrecy, is also a type of
activity. The law distinguishes four categories of offenses: 1) illegal collec-
tion of trade secrets (Article 16); 2) disclosure of trade secrets (Article 17);
3) propensity to disclose trade secrets (Article 18); 4) illegal use of trade
secrets (Article 19). The law defines forms of unfair competition and spe-
cific consequences of wrongdoing in the field of commercial confidentiality
such as fines or compensation for losses (Article 20).

If a person controlling commercial confidentiality was inflicted damage
by wrongdoing in the form of unfair competition, it can file a claim with
a court for damages in accordance with the procedure established by the
Civil Law of Ukraine (Article 24). One can note that it refers to the civil law
when a person is inflicted damage. Therefore, a person who actually con-
trols sensitive information (trade secret, know-how) should first be applied
to the Antimonopoly Committee of Ukraine and not to a court. And only
after that, this person can file a claim with a court for compensation for
losses. In this case the subject is a business entity.

Art. 16 of the Civil Code of Ukraine and Art. 20 of the Civil Code of
Ukraine provide a comprehensive list of ways to protect rights and inter-
ests. However, not all of them can be applied to sensitive information (trade
secrets and know-how), because the nature of the violated interest of a per-
son and the nature of the violation itself provides certain options.

For violation of rights of business entities as for commercial confi-
dentiality, a guilty person may bear legal responsibility for various types:
civil liability in the form of compensation for damage done to an entity in
accordance with the Civil Code; disciplinary and financial responsibility
under the Labour Code of Ukraine; administrative liability established by
Part 3 of Article 164-3 of the Code of Ukraine on Administrative Offenses
(CU-AO); criminal liability in accordance with art.231,232 of the Criminal
Code of Ukraine (CCU). In addition, Article 21.22 of the Law of Ukraine
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“On Protection against Unfair Competition” establishes administrative and
economic fines for unfair competition manifested as illegal collection, dis-
closure, and propensity to disclose and use trade secrets.

However, despite certain positive aspects, none of these actions fully
corre-sponds to a bill on the protection of the rights to commercial confi-
dentiality [28]. This requires: passing and systematizing the legislation on
commercial confidentiality, its amendments and annexes; designing a single
approach to the protection of trade secrets as an element of an intellectual
property legislation; determining legal foundation for qualifying informa-
tion as a trade secret; establishing responsibility for violation of intellectual
property rights to commercial confidentiality, etc.

Taking into account the shortcomings of acting legislation on commer-
cial confidentiality and the latest tendencies in world experience, many
experts believe that the main burden of the implementation of the second
component of the legal institution of commercial confidentiality (legal
mechanism for its protection) should be transmitted to the sphere of local
statutory instruments and legal regulation of employer-employee relations.

These instruments may include: statute of the enterprise; foundation
agree-ments; Collective agreement; internal work regulations, job instruc-
tions, etc., where the provisions on commercial confidentiality are only one
of the elements of their content. Other local acts, such as the Commercial
Confidentiality Regulations and the rules for observing its confidentiality,
the provisions on the performers access system to documents and informa-
tion that constitute a trade secret of an enterprise, a supplementary agree-
ment to the employment agreement (contract), etc. are specific and only
refer to commercial confidentiality issues.

Article 162 of the Commercial Code of Ukraine defines that an business
entity that owns technical, organizational or other commercial information
has the right to protection against the illegal use of this information by third
parties if this information is of commercial value and given that it is secret
to third parties and does not provide the free legal access to other persons,
and the owner of the information takes appropriate measures to protect its
confidentiality. The period of legal protection of trade secrets is limited.

Therefore, it is sure that the content and extent of information consti-
tuting trade secret and its protection procedure are established solely by
its owner or the executive of an enterprise in accordance with the acting
legislation.
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An enterprise has the right to manage such information at its own dis-
cretion and to carry out any lawful acts directed to it, however, without
violating the rights of third parties.

Moreover, an enterprise as the owner of the information (i.e. trade
secret) has the right to appoint a person who will own, use and manage such
information, to set the rules for processing information and getting access to
it, and also to establish other commercial confidentiality conditions.

7. Conclusions

The research allows drawing the following conclusions:

1. Based on the above mentioned definitions of the concept of “com-
mercial confidentiality”, the authors define common features of commercial
confidentiality which are the basis for certain legal protection. Thus, the
content of the notion of commercial confidentiality is characterized by the
set of features, such as: informational content of trade secrets (that is to
say that trade secrets are information); confidentiality; commercial value;
security of information.

2. The authors question the practicability of adopting a special Law of
Ukraine “On Commercial Confidentiality”’, which will enshrine the provi-
sions on: 1) the notion and conditions defining the protectability of com-
mercial confidentiality; 2) information which cannot be classified as trade
secret; 3) regulation of trade secrets “access right”; 4) the protection con-
ditions and responsibility for violation of “interests protected by law” of a
person who is actually in charge of such information.

3. The authors prove that the main obstacle to the formation of Law is
that trade secret information is not subject to record due to its confidential-
ity. For this reason there are no protective documents granted to it. More-
over, it is almost im-possible to detect the illegal use of such information,
and to establish the violation or find a law breaker.

4. Trade secret access right is based on the principle of confidentiality.
That is, the abovementioned types of sensitive information exist as long as
their records remain confidential (not publicly accessible). Consequently,
we can say that it is not a trade secret which is protected but a legitimate
interest of a person who actually controls this information.

5. The authors prove that the shortcomings of acting legislation on
commercial confidentiality and the latest tendencies in world experience,
many experts believe that the main burden of the implementation of the



Legal regime for the protection of commercial confidentiality in the EU...

second component of the legal institution of commercial confidentiality
(legal mechanism for its protection) should be transmitted to the sphere
of local statutory instruments and legal regulation of employer-employee
relations.

6. The authors prove that the content and extent of information consti-
tuting trade secret and its protection procedure are established solely by
its owner or the executive of an enter-prise in accordance with the acting
legislation.
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Abstract. The article examines various approaches to the principles of
administrative reform of public administration based on the introduction of
foreign experience. This study is based on the use of a set of general sci-
entific and special scientific methods. The basis of the methodology of the
article is a systematic approach, methods of analysis and synthesis, gener-
alizations, comparative-historical method in accordance with the subject of
research. The system approach allowed to study the basic components of the
process of implementing the foreign experience of administrative reform
through their internal integration. The application of the system approach
allows us to analyse the organizational and legal foundations of the activity
of the subjects of state administration, their functional characteristics and
characteristics, and the tendencies of administrative regulation in the sys-
tem of government bodies. The use of the comparative-historical method
and the system approach was based on information systematized according
to the criteria of analysis in accordance with the nature of the study.

The purpose of the study in the article is the development of organi-
zational and institutional foundations and practical justification for the
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introduction of foreign experience of administrative reform in Ukraine.
This goal is achieved through the implementation of research tasks: first, to
analyse the peculiarities of the foreign experience of administrative reform
and to determine on this basis the content and features of the administrative
reform of the public administration in Ukraine; to reveal the importance
of organizational and institutional support for the implementation of the
administrative reform to improve the system of public authority, clarify the
role of the legislative and legislative process to promote the implementa-
tion of administrative reform measures; to determine the actual problems of
legal support for modern administrative reform in Ukraine.

Two key features of the introduction of foreign experience of adminis-
trative reform are underlined. First, the institutional definition of the legal
framework (principles, methods and forms) of the functioning of the system
of public administration. Secondly, the formation of the basis for the activ-
ities of government bodies in accordance with the concept of multi-level
management.

The article presents conceptual approaches to the organizational princi-
ples of implementing foreign experience in the practice of public adminis-
tration in Ukraine. A deepening of the research of reforming the system of
public administration in the following areas is proposed: public administra-
tion as a system of public relations; ensuring human rights and freedoms as
a vector of humanizing management; political and administrative aspects
of the activities of government bodies; constitutional and legal bases of
public administration in the context of supranational integration processes;
analysis and adaptation of foreign experience in the transformation of pub-
lic administration; development of regional and sectoral management in
accordance with the requirements of EU law.

It is argued that the European integration processes contributed to the
emergence of fundamentally new institutions of power and administrative
mechanisms for coordinating positions and developing joint approaches to
solve regional and global problems. Under such conditions, public admin-
istration in the process of reforming acquires new distinctive features,
its subjectivity increases, and integrative management characteristics are
strengthened. That is why the current state of the reform of the authorities
is conditioned by the formation of an open administrative system, in which
the principles, instruments, forms and methods of territorial government are
constantly harmonized, the institution of delegation of authority is devel-
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oping, in accordance with the phenomenon of delegated management as an
imperative of the general policy within the European Union.

It is established that in the process of studying foreign experience it
is important: first, to analyse the peculiarities of the foreign experience of
administrative reform and to determine on this basis the content and pecu-
liarities of the administrative reform of the public administration system in
Ukraine; secondly, to identify the importance of organizational support for
the implementation of administrative reform to improve the system of state
power, the role of the regulatory and legislative process in order to facilitate
the implementation of administrative reform; thirdly, to determine the cur-
rent problems of institutional provision of modern administrative reforms
in Ukraine.

1. Beryn

AKTyanbpHICTh TEMH JIOCTIPKEHHSI TEOPETUKO-METOOJIOTIYHI 3acajn
IMIUIEMEHTalli] 3apyOi’KHOTO JOCBILy aIMiHICTPAaTMBHOTO pedopMyBaHHS
B YMOBAX JIelIeHTpali3aiii Binajau B YKpaiHi, 3arainom 3apyOi>KHOTO TOCBiAY
aJMIHICTPaTUBHOTO peOpMyBaHHsI, BU3HAYCHHS OpTaHi3aliiHUX Ta iHCTH-
TYIIOHAJILHUX 3acajl TEOPETHYHOTO aHali3y TaKoro JOCBily MOB’s3aHa 3
THM, 110 32 27 POKiB HE3aleKHOCTI YKpaiHH, K CBiYaTh peanii chbOro-
JISHHSI, He BJAIOCS MOOYIyBaTH JOCTATHHO (YHKIIOHAJIBHY Ta YCTAJICHY
cucTeMy TyONiYHOT Bialy, sika Oyja O MOKIMKaHa 31MCHIOBATH IyOJi-
HO-YINpPaBIIHChKI (DYHKIIIT Ta HAJaHHS SKICHUX MyOJIYHUX MOCIYT rpoMa-
nsiHaM Ykpaiau. Takuil ctaH peueit 0OyMOBIICHHI TIEpIT 3a BCE, HEOCKO-
HaICTIO 0arathbOX €JIEMEHTIB MEXaHI3My JCp)KaBHOTO YIPaBIiHHS, SKAN
ICTaBCSl y CHAJOK BiJ aaMIHICTPaTHBHOIO PEXHMY PaIsHCHKHX YaciB.
[Mogonaru Gararo HemouikiB y cdepi cydacHOro myONi4HOTO aaMiHICTpY-
BaHHS MOXUIMBO IUISIXOM 3A1MCHEHHSI aJMIHICTPAaTUBHOI pehOpMHU, METOIO
SIKOT € TIOEeTalHe CTBOPEHHS Ha HAayKOBHX 3acafax e(eKTuBHOI 1 JeMokpa-
TUYHOT CHCTEMH JIEPKABHOTO YIIPABIIHHS, IO Ma€ OyTH JIOCTaTHBO MPO30-
POXO JI7Isl TPOMAJICHKOCT1, MAKCUMAIIbHO HAOIMKEHOO 10 MOTPed JIFOIUHH,
a BUTpaTH Ha il yTpUMaHHS MOBHHHI BiANOBiAaTH (hiHAHCOBO-CKOHOMIY-
HOMY CTaHOBHIIY JICpyKaBH.

AnMiHICTpaTHBHA pedopMa BUCTYIA€ OAHMM 3 HANpsMIB peaizarii
3anpornoHoBaHoi [Ipe3uaenTom Ykpainu Ctparerii cramoro po3BuTky [1],
0 MOEAHYE CydacHI KOHIIENTH «€BPOTIEi3alii» myOIiqHOTO yIpaBIiHHSA,
(dbopMyBaHHS HOBOT TapaUTMHK MyOTIYHOTO YIPABJIIHHS Ha OCHOBI MPHH-
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numiB New public management, pamioHaapsHOTO pearyBaHHs Ha 30BHIIIHI
Ta BHYTpIIIHI BUKIUKA. Pasom 3 Tum, peamizamis pehopMu Moxe OyTH
3a0e3neyeHa y mpoueci BUpILIeHHs MpoOiIeMH MOE€JIHAaHHA y 4aci Ta y
MPOCTOPI TAaKUX IHTEIPATUBHUX 3aBIaHb: (opMyBaHHS e(PEeKTUBHOI CHUC-
TeMH BUKOHABUOI BJIaJIM HA BCIX PIBHAX YIpaBliHHA, OpMYyBaHHS Cydac-
HOT MOJeNi MICIEBOTO CaMOBpPsAyBaHHSA; (DOPMYBAaHHS YMOB B3a€MOJii
BHKOHABUOT BJIaJIM T4 MIiCIIEBOTO CAMOBPSIyBaHHS Ha OCHOBI MPHHIIUITY
cyOcumiapHocTi. Y TakoMy (opmari BaKIMBO BpaxyBaTH 3apyOiKHUI
JIOCBIJ] OararopiBHEBOrO YIpaBiiHHS, (Qopmanizaimiro (eHOMEHy Jeie-
T'YBaHHSI TIOBHOBa)XCHb, MPOBEACHHS aJIMiHICTPaTUBHO-TEPUTOPIATBHOT
pedopmu Tomo

OCHOBY METOJIOJIOTIT CTATTi CTAHOBIATh CUCTEMHHUH IMiJXil, METOIN
aHaJi3y i CHHTEe3Y, y3araJbHCHHS, KOMIAPaTUBHO-ICTOPHIHAN METOX Bij-
MOBITHO JIO TIpeaMeTa AociimkeHHs. CHCTeMHUH MiaXif TaB 3MOTy JTOCITi-
JUTH 0a30B1 €JIEMEHTH JEP)KaBHOIO YNPaBIIHHSA y B3a€MOJii 3 IHIIMMU
eJIeMEHTaMH MOJIITUYHOT CUCTEMH Yepe3 X BHYTPILIHIO IHTerpailito. 3acTo-
CYBaHHS CHCTEMHOI'0 MiIXOy HE JUILE a0 3MOTY IIpoaHalizyBaTH opra-
Hi3aIiifHO-IIPaBOBI 3acajy IiSUIBHOCTI B IepKaBHOMY YIpaBIiHHI, iX (yHK-
[IOHAJIbHI O3HAKW U XapaKTEePUCTHKH, a i BU3HAYMTH 3aralibHi TEHACHII
pedopMyBaHHS ynpaBlliHHS. BHUKOpHCTaHHS KOMIApaTHBHO-ICTOPUYHOTO
METOJIy Ta CHCTEMHOTO Tiaxomy 0aszyBanocst Ha iH(opMarlii, CHCTeMaTH30-
BaHO{ 32 KPUTEPISIMU aHaJi3y BIJAOBITHO J0 XapaKTepy JTOCIiHKEHHS.

VY crarTi TakoX BUKOPHUCTaHI KJIACHYHI HAYKOBI MPUHIIMIA 00’ €KTHB-
HOCTI Ta ICTOPH3MY, IHIII JOCIIJHHUIIBKI METOJH: IHCTPYMCHTAJIbHHA,
IHCTUTYLIWHUHN, COLIOJOTIYHUN, aKCIONOTIYHHUU, isJIbHICHUH, CTaTHC-
THUYHOI 0OPOOKH EMITIPHYHOTO MaTepiaiy, 0COOUCTOrO CIIOCTEPEKECHHS Ta
HU3KA 1HIINX. BaXKITMBUM METOIOM JOCHIDKEHHS € aHali3 (aKToIOoTigyHOl
Ta eMITIipUYHOI iH(OpMaLlli OpraHiB JepKaBHOTO yNpPaBIiHHS, PE3YJIbTaTiB
COIIIOIOTIYHNX AOCIiPKEHb ATl BU3HAUCHHS AKTYalbHUX HANPSAMIB MiJBH-
IIeHHS €(PEeKTHUBHOCTI JIEPKABHOTO yIPaBIIiHHS B IIpoIieci pepopMyBaHHS 3
METOIO BpaxyBaHHS TEHACHIIN 10 3MiH CyCIIIBHUX BiHOCHH.

Tak caMo JOIIIBHUM OYJIO 3aCTOCYBaHHS CUTYAI[IHHOTO METOJY, SKUA
TPYHTY€EThCSl Ha aHaji31 KOHKPETHUX CHUTYallild, BUSBICHHI OOCTaBHH, IO
BIIMBAIOTH HA CIIIBBIAHOIICHHS HAIIOHAIILHUX IHTEPECIB ¥ cdepi 30BHIIII-
HIX BIJIHOCHH Ta YMOB iX peaJii3allii, 30KpeMa BHOKPEMJICHHS €BPOTICH-
CBKOTO BHOOPY SIK OCHOBH JEP>KaBOTBOPEHHS B YkpaiHi. KoxkeH i3 MeToniB
y KOHKPETHOMY BUITAIKy BHACIIOK IHTETPAaTUBHOTO ITIAXOIY A0 BHBYCHHSI
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npoOiieMH BUKOPHUCTOBYBABCSI HE OKPEMO, a B TIOETHAHHI 3 iHIMMU. Baprto
BUOKPEMHUTH J[Ba KIIIOYOBHX HANPSIMH BIPOBAKCHHS 3apyOiKHOTO JOC-
Bily ajaMiHicTpaTUBHOTO pedopmyBanHs. [lo-nepiie, opraHizauiiiHuid,
1o nepeadavyae BU3HAYCHHS OCHOB (MIPUHLMIIIB, METOAIB Ta (hopM) PyHK-
I[IOHYBaHHsI CUCTEMH OpradiB Bnaau. Ilo-npyre, IHCTUTYIIOHATBHUHN, 110
BU3HAYA€ CYTHICTh iSNIBHOCTI IHCTUTYTIB JEpP:KaBHOTO YIPABIIHHS Ta
IHCTUTYTIB IPOMaITHCHKOTO CyCITLIbCTBA.

Y KOHTEKCTi TOCIiKeHHS TaKOX CITiJ] Big3HaunTH poboTy P. BoiiToBNY,
MIPHUCBSYCHY JTOCIHI/DKEHHIO TEOPETHUHUX 3acajl Iodanizaiii Ta ii BIUTUBY
Ha CHCTEMY JIep»KaBHOTO ynpaBiiHHs [2]. 30KpeMa, aBTop HaroJolIye Ha
HEOOXI1HOCTI BU3HAYCHHS MMPIOPUTETIB CYCIIILHOTO PO3BUTKY SIK PE3YJTb-
TaTy BIUIMBY TNIoOATi3aIlii Ha CHCTEMY Aep>KaBHOTO yIpaBiiHHA. Tak camo,
P. BoiiToBuu BKa3ye Ha rinep0os1i3aliio mporecy rodaiismy, o NPOBOKYe
CHUTYaIlil0 HCBU3HAYCHOCTI JUISl BCI€T CUCTEMH JICPIKABHOTO YIPABIIHHSI, i
OJTHOYACHO — Ha HEOOX1HICTh ()OPMYBAHHS 3aXUCHUX MEXaH13MIB JIep)KaB-
Horo ympasiiHHs [3, c. 322]. [loromkyrounch 13 HaABEASHUMH MiAXOAaMU
MPOBIIHUX HAYKOBIIB, Bi3HAYUMO, 1[0 HA JAHOMY €TaIi IPOLECH SIKICHUX
3MiH (TpaHcgopmallii) y HalliOHAFHUX CHCTEMaX YMpaBIlliHHS € BTOPHH-
HHUMH, 1 3aJ1€XKaTh BiJl KOMIUIEKCY (D)aKTOPiB BHYTPIIIHBOTO Ta 30BHIIIHHOTO
BIUTMBY, i OKpiM mobaiizamnii, pakTopaMu pu3UKy AT HAIOHATIBHUX JCp-
KaB BHCTYIMAIOTh TpoOIeMH camoifeHTU(IKaIll JepkaB, TOMOT€HHOCTI
HaI[lOHAJIBHOT KYJIBTYPH, IIUTaHHS 3a0€3IeYCHHS HAIIOHAILHOT OE3IeKH.

Pa3om 3 TiM, piBEHb HayKOBOTO OIPAIFOBAHHS CyYaCHUX MPOIIECIB aMi-
HICTPaTUBHOTO pedOopMyBaHHS B KOHTEKCTI BUKOPHCTaHHS 3apyOiKHOTO
JIOCBITy MOTpedye OUTBII IPYHTOBHOTO JAOCHIKeHHS. He MOBHOIWO Miporo
PO3KPUTI MUTAHHS MIONO BH3HAYCHHS MPIOPUTETY BIPOBAIHKCHHS TAKOTO
JIOCBIJly, HE BU3HAUCHI aJaNTaIliifHi iIHCTPYMEHTH BIIPOBAKCHHS JTOCBITY
pedopmyBaHHs, MOTPEOYIOTh MOJANBIIOTO BIOCKOHAJEHHA W METOIO0JIO-
TiuHI Ta OpraHi3aliiHO-IPaBoOBi 3acaqu PO3pPOOKH HOPMATUBHO-NPABOBUX
JIOKYMEHTIB IIOI0 IMIUIEMeHTallii 3apyOi’>kKHOTO JOpOoOKY y chepi HOpMO-
TBOPEHHS /IS peaizaiii HarnpsamiB aamiHicTpatuBHOI pedopmu (po3podka,
3aKpIIUICHHS Y HOPMaTHBHUX aKTaX, BU3HAUCHHS [UIAXIB peaizatii Bimno-
BiJTHMX KOHIICIIIIii, CTpATEerii, TUIaHiB TOIIO).

3araqpHOI0 METOIO JOCHIDKEHHS y CTaTTi BUCTYIIA€ HAIPAIFOBAHHS
OpraHi3amiiHuX Ta IHCTUTYIIIOHAIBHUX 3aCajl BIPOBAKCHHS 3apyOiXKHOTO
JIOCBITY aIMIHICTpaTHBHOTO pedopMyBaHHS B YKpaiHi. 3a3HaueHa MeTa
JOCSATAEThCS IIUISIXOM BHKOHAHHS JIOCIHIAHUIBKUX 3aBIaHb: IO-TEpIIe,
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MpOaHaIi3yBaTH OCOOIHMBOCTI 3apyOiKHOTO JOCBiy aMiHICTPaTHBHOTO
pedopMyBaHHSI i BU3HAUUTH Ha I[iil OCHOBI 3MICT Ta OCOOJMBOCTI aaMi-
HICTPaTUBHOTO pepOpPMyBaHHs CHCTEMH ICPKABHOTO YIPaBIIHHI B YKpa-
THI; PO3KPHUTH 3HAYEHHS OpraHi3alliifHOTO 3a0e3MeYeHHsI 3A1HCHEHHS a/IMi-
HICTpaTUBHOI peopMU IJIST BIOCKOHAIEHHSI CUCTEMH IyOniyHOi Biajy,
POIb HOPMOTBOPUYOTO Ta 3aKOHOTBOPYOTO IMPOIECY MIOAO0 CIPHUSIHHS pea-
mi3armii 3axofiB agMiHICTpaTHBHOI pedOopMH; BU3HAYMTH AKTYyalbHi MPO-
0JeMHU IHCTHUTYI[IOHAIEHOTO 320€3MCUEHHSI CYy9acHOTO aJIMiHICTPAaTHBHOTO
pedopmyBaHHs B Ykpaini. PazoM 3 THM, TOTpeOyIOTh BIACHOTO BUPIIICHHS
KOMIIJICKC JTOCTITHUIBKAX 3aBIaHb Cy4acHO! IOPUINIHOI HAyKH Y KOHTEK-
CT1 BIIPOBQ/DKCHHS 3apyOiXKHOTO JOCBiTy (KOMIIapaTHBHO-aJanTamiiHuR
MiaXia). 30Kpema, BaKIIHBO:

— BH3HAQUUTH TEHACHII Ta OCOONMBOCTI BIUIMBY CYYacCHHX €BPO-
MEHCHKUX MPOIECIB HA CUCTEMY NEP)KaBHOTO YIIPABIIHHS, Y TOMY YHCII
BIUTMBY KOHIIETITIB €BPOIEWCHKOTO aIMiHICTPATUBHOTO MPOCTOPY Ha PO3-
BUTOK HAaIlIOHAIBEHOI IPABOBOI CHCTEMH;

— YTOUHHTH 3MICT, CyTHICTb Ta MPABOBY NMPUPOLY MapaaUrMu IyOid-
HOTO yTpaBJIiHHA, HAIPSIMU HOr0 Cy4acHOTO PO3BUTKY 1 Ha I[ilf OCHOBI Teo-
PETUYHO OOTPYHTYBAaTH KOHIEMIIIO peOpPMyBaHHS CHCTEMH HAI[iOHANb-
HOTO TIpaBa;

— CHCTEMaTH3yBaTH Cy4YacHI MIAXOIU JO PO3MOAUTY YIPaBIiHCHKUX
MMOBHOBA)XEHb MK PI3HHMH PiBHAMH TyOJIIYHOTO YIIPABIIHHS, J]ATH XapaK-
TEPUCTUKY OCHOBHMX (D)YHKIII OpraHiB BJIaJM Ha HAIlIOHAJILHOMY Ta peri-
OHAJILbHOMY PIBHSIX Y CUCTEMI 3aBJaHb (DOPMYBaHHS JEeP>KaBHOT IMOJIITHKH 1
Ha Iii OCHOBI OOTPYHTYBAaTH HEOOXIHICTh JOCII/PKEHHS THCTUTYTY JIeje-
TOBAHOTO YIPABIIHHSI Ta IEIICTOBAHUX TOBHOBAYKCHB;

— OXapaKTepH3yBaTH IOJITHKO-IIPABOBI MEXaHI3MH TapaHTyBaHHS, Ta
3aXHCTY MPaB JIOIUHU Y KOHTEKCTI T'yMaHi3allii 1epKaBHOTO YIPABIiHHS.

TakuM 4YMHOM, MOBA HJI€ TPO BUOKPEMJIICHHSI CUCTEMHOTO JI0CII1KSHHS
pedopMyBaHHS MyOIIYHOTO YIPABIiHHS, B OCHOBY SIKOTO TIOKJIAJIEHO KOM-
MapaTUBHO-aJaNTalliiHy MOeNb peOpMyBaHHS Ta MPHHIUI TyMaHi3amii
JICp’)KaBHOTO yNpaBiiHHA. BomHOYac, MOIIIEHO OOTpyHTYBAaTH y3araibHe-
HUH KOMIUIEKC 3acO0iB YJOCKOHAJICHHS IyOJIYHOTO YIPABIiHHS Ha HaJ-
Jep )KaBHOMY, [ICHTPaJIbHOMY, PETIOHAIEHOMY H Tairy3¢BOMY PIBHSX Uepes
TTOETHAHHS TEXHOJIOTIH COIIaIbHO-EKOHOMIYHOTO PO3BHUTKY M OpraHi3alliii-
HO-YTPaBIIHCHKUX MEXaHI3MIB, & TAKOXK JOCIIANTH 1X CIIeIU(IvHI 3B’ I3KH.
[Ipu 11bOMY CYTHICTh IHCTPYMEHTIB aIMiHICTPATHBHO-IIPABOBOTO PETYITIO-
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BaHHS TaKWX IIPOLECIB BU3HAYCHO Yepe3 OOTPyHTYBAHHS 1X IMIIEPATHBHOTO
XapakTepy Ta MOXIIMBOCTI 3aCTOCYBaHHS IHHOBAI[ITHUX MEXaHi3MiB aMi-
HICTPAaTUBHOTO PETYIIOBaHHS.

2. Oco0IMBOCTi BIPOBA/AKEHHS 3aPYy0OisKHOI0 10CBiLy
aIMiHiCTPaTUBHOIO pe)opMyBaHHs: OpraHianiiini
Ta iHCTUTYNiOHAJILHI 3acaau

2014 poky moyaBcsi HOBH eTal ajMiHicTpaTuBHOI peopMu, y Mexkax
SIKOTO TIPOBeJICHI (PyHIaMEHTaJIbHI 3MiHH B CHCTEMI OpPTaHiB Jep>KaBHOI
Briany. [aimiioBanwuii [Ipe3naenToM YkpaiHu HOBHI Kypc Ha MOJIEpHi3allito
BCI€T cHCTeMH TOTpeOye HAChOTOJHI Y MEpINy Yepry MPHHIMIIOBO HOBOTO
X0y IO aJMiHICTpaTHBHOTO peopMyBaHHs, po3poOKH KOHIIENIiT (hop-
MYyBaHHS BIJKPUTOI CHCTEMH IMyOJIIYHOTO YIPABIiHHS Ha OCHOBI CydYac-
HUX €BPOINCHCHKUX MPUHIMIIB aJAMIHICTpYBaHHs. BakjIMBUM 3aBIaHHIM
(dbopMyBaHHs OpraHi3aliifHO-IIPABOBUX 3acajl NEP)KABHOTO YIIPABIIHHI B
YkpaiHi € npuBeIeHHS CUCTEMH BJIaJ{ Y BIIMOBIIHICTH /10 CBITOBUX (€BPO-
MEHChKNX) CTAHAAPTIB CYCIHINBHOTO YIPABIiHHS, 3 YpPaxyBaHHSIM Hallio-
HAJIBHUX 1HTEPECIB 1 MPOIECIB CTPYKTYPYBAHHS HAHAIIIOHATBHUX CHCTEM.

Crnig 3a3HauuTH, MO OIBINICTh JOCTIJHUKIB BUXOASTH IMEPEBAKHO
3 BY3BKOTO MIJIXOAY A0 PO3YMIHHS JCP’KaBHOTO YIIPABIIHHS SIK 00’€KTa
pedopmyBaHHs. Ake pedopma JIepKaBHOTO YIIPABITHHS BUSHAYAETHCS K
3IIHCHEHHS [IIeCTIPSIMOBAaHUX TIEPETBOPEHb, NEPEOYI0BH, YIOCKOHAICHHS
MIPAaBOBOTO PETYIIOBAHHS, PE3yIBTaTOM SIKHX € TOCTYIIOBE (OPMYBaHHS
HOBOI CHCTEMH JICPKaBHOTO YIPABIIHHS 200 M0sIBa y JIIF0Uii CHCTEMI HOBHX
SIKOCTeH, puc abo cyTTeBHX 03HaK. [Ipote, moOym0Ba HayKOBO OOTpYyHTOBA-
HOI KOHIIENIIIi PO3BUTKY JACPKABHOT'O YIIPABIiHHS B YKpaiHi BiAMOBITHO 10
€BPOIEHCHKHX TPAIHUIIIH JEMOKPATHYHOTO BPSIyBaHHS MOTPEeOy€e CUCTEMa-
TU3AIlil CYYacHUX BITYM3HSIHUX HAYKOBUX PO3POOOK HAYKH YIIPABIIHHI.

ITpu npomy cepen HampsMiB AOCTIJKCHHS BIPOBAKEHHS 3apyOixk-
HOTO JIOCBiAy aAMiHICTPaTHBHOTO PEryIIOBAaHHS OCTAHHIM 4acoM JeTep-
MIHOBaHO JIOCTaTHHO CTAJHMK KOMIUIEKC TWiJAXOAIB HAayKOBOTO aHaJi3y.
[lo-nepuie, BU3HAYATIbHE MicCIIC 3aliMa€e €KOHOMIKO-TIPABOBUH IMiIXi1, pea-
Ji3aIlisi TPUHIIMITY €KOHOMIYHOI JIOIIBHOCTI, 3 SKOTO TIPaBOBE PETYIIIO-
BaHHS BUCTYIIa€ BTOPUHHHUM EJIEMEHTOM, KU 3a0e3reuye paimioHaiiza-
IIF0 EKOHOMIYHUX BITHOCHH, 3aKPIIUICHHS CYTO IOPUIAMYHOTO MPHHIIHITY
HEJAMCKPHUMIHAIIT B KOHTEKCTI BIUIMBY €KOHOMIYHHX (DakTOpiB (BiJ CTBO-
PEHHS 30HW BUIBHOT TOPTIBJII IO €KOHOMIKO-BaJKOTHOTO COIO3Y), MOCTY-
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MOBO JIOTIOBHIOIOYHCH COII0-€KOHOMIYHUM KOHTEHTOM aJMiHICTPaTHB-
HOTO PEryIIIOBaHHS.

[o-mpyre, KOHCTUTYIOBaHHS B MEXaX Cy4aCHHX HaJJICP)KaBHUX IHTE-
rpalifHUX MPOLECiB HOPM KOMYHITapHOro IpaBa MpHU3BeNo A0 (hopmy-
BaHHS IHCTUTYIIOHAJBHO-TIPABOBOTO MiAXOMY, 1[0 3aKPIMUB aKTyaJbHICTh
caMe aJanTaliifHOl CKJIQJ0BOI BIPOBAPKEHHS 3apyOiLKHOIO JOCBIXY,
OCKIJIBKH HEIOUIJIBHO (POKYCYBaTH yBary JMIIE Ha OCOOIMBOCTSX IIPaBO-
BOTO MEXaHi3My OKpeMOT €BpPOIEHCHKOT KpaiHu, a/pke Ha JaHUW 9ac HOPMHU
npaBa €C Ta Pamu €Bponu BH3HAYAIOTh CYTHICTH SK KOHCTHUTYIIHHOTO
MpOIIeCy B KpaiHax-ujIeHax, TaKk i 0COONMBOCTI MTPABOBOTO PETYITFOBAHHS.
[To-Tpere, nuBepcudikaiis chep ciBpOOITHUITBA, MTONTUOJICHHS B3aEMO-
3alIeKHOCTI KpaiH-wieHiB €C Ta KpaiH, 0 3aKPIMHIN MOTITHIHHNA Kypc
Ha HAOyTTS YICHCTBA, aKTyalli3ykOTh CHCTEMHHMU MiAXiJ JO JOCITIIKSHHS
€BpOIICIICEKOTO 1HTErpaniiiHoro mporecy. [lo-deTBepre, pO3BHUTOK HaM-
JEPKABHOTO 1HTErpaLiiHOro MPOLECy B IHCTUTYIIOHANbHIN, MOMITHYHIH 1
npaBoBiil cepax y Oyab-sKOMY BUMAJKy HMPU3BOAATH A0 SIKICHOTO IHepe-
OCMUCJICHHSI CYTHOCTI IPaBOBOTO PETYNIOBAHHS, pedopMyBaHHS (HOpM i
METO/IB yHpaBiiHHS y chepi MikaepkaBHUX BiaHOcHH. [lo-m’saTe, 3MiHH
y (yHKIISIX HamiOHAJIBHUX CTPYKTYP YNPABIiHHS, NMEPEHECCHHS LEHTPY
NPUAHATTS pilleHh 10 IHCTUTYIH HaJHAIOHAJIBHOTO DPIBHSA IPHU3BEIIO
JI0 TIOCHWJICHHSI HEO(YHKITIOHATBHOTO ITJIXOy B METOOJIOTIi MPaBOBOTO
peTyIrOBaHHsI, HAMPAIFOBAHHI 0COOIMBHX MPABOBUX KOHCTPYKIIIH, IO /103~
BOJISIFOTH ONEPATUBHO BHOCUTH 3MIHM y HAIlIOHAJIBLHI HOPMH 1 CTAHIApPTH
myOJIigHOTrO yrpamimiHHA. [, To-1ocTe, popMyBaHHs CHUIBHUX TOJNITHK,
yHi(iKaIlis eKOHOMIYHUX MEXaHi3MiB, TapMOHI3aIlis MPaBOBUX CHCTEM
noTpedyBajy 3apOBAHKCHHS HAPSIMY JOCIIDKSHHS IHTETPaIiitHOTO Mpo-
LeCy, 10 BUXOAUTh 3 NMPHUHIMIY (eaepanizmy, Horo IOpUIUUHOIO 3MICTY.
Kpim TOro, ManonociipkeHo BUSABHIIACH MOJITHKO-MpaBoBa cepa Hal-
JICp>KaBHOTO 1HTETrpaLiifHOro MpoIiecy, CUCTeMa NPUHIUMIIB (OPMYBaHHS i
MOAAJIBIIOTO PO3BUTKY PErioHaJIbHUX IHTErpaniiHux 06’ €THaHb Ta iX Hpa-
BOBHX cHcTeM. Ha uaci — HampaitoBaHHSI METOJIOJIOT{ JJOCTiIPKeHHS KOH-
CTHUTYIOBaHHS 1HTETPAIiITHOTO MPOIIECy SK KOMIUICKCY 30BHINIHIX (haKTOPiB
BILIMBY Ha CYCITUTbHI BITHOCHUHH, PE3YJIBTATOM SIKOTO BUCTYTIAE JIiSTBHICTh
THCTHTYIINA YIPaBIiHHSA HAJHAIIOHALHOTO PIiBHS 3T1THO 3 TPUHIIUIIAMH,
10 BU3HaueHi y joroBopax €C.

TakumM 9rHOM, B YKpaiHi, o nepedyBae B MPOIECi CYCHiIbHOI TpaH-
chopmaiiii, icHye motpeda pedopMyBaHHS HE TUIBKH aJIMIiHICTPATHBHOT
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CUCTEMH, a ¥ yciei cucteMu IyONIiYHOTO YIPaBIiHHS B IIUPOKOMY PO3Y-
MminHi. CyyacHuii cTan peopMyBaHHs ITyOIIYHOT aIMiHICTpAIIii 3 TO3UTHB-
HOI CTOPOHH XapaKTepU3y€eThCs TUM, 110 B YKpaiHi c(hopMOBaHO OUIBIIICTh
IHCTUTYTIB myOniuHOi aaMiHicTpawii, B TOMY 4YHCIi, OpPraHd BUKOHABYOI
BJIaJM Ta OPTaHU MICLIEBOTO CaMOBPSAYBAaHHS, 3aPOBAKCHO JICPXKABHY
ciIyx0y Ta ciry>k0y B OpraHax MiClIeBOTO CaMOBPSIyBaHHS, CTBOPEHO HOBY
MpaBoBy 0asy, II0 perIaMEHTY€E Jep)KaBHE YIPABIIiHHSA Ta MICIIEBE CaMmo-
BpsilyBaHHs. BogHoUac, He BUPINICHUMH BUSBIIINCH MUTAHHS aMiHICTpa-
THUBHO-TIPABOBOTO PETYIIOBAHHS BIJTHOCHH OPTaHiB BIIAJH PI3HOTO PiBHS,
JyOITtOBaHHS 1 BOJHOYAC, CYNEPEYHICTh MPABOBUX HOPM, IO PETYIIOOThH
JUSUTBHICT CY0’€KTIB YIIPABIIHHS.

3apyOiKHUN JTOCBIJl MPABOBOTO PETYIIOBAHHS CYCHUTBHUX BIJHOCHH
CBITYUTH, IO y MpOIECi aaMiHICTPaTHBHOTO pe(OopMyBaHHS BHUHHUKAE
norpeba BHPIIINTH Taki 3aBnaHHs: 1) HeoOXiqHICTh 1 Haxadl hopMyBaTH
BHCOKOC(EKTHBHY OpraHi3allil0 BHKOHABUOI BIAAM SK Ha LEHTPAaJb-
HOMY, TaK 1 Ha perioHaJibHOMY (CyOperioHaIbHOMY) PIBHSX YNpaBIiHHS;
2) HeoOX1IHICTh (POPMYBATH CyUaCHY JI€BY CUCTEMY MiCLIEBOTO CaMOBPSI-
JTyBaHHSI B KOHTEKCTI HOBEJ HAI[iOHAJIBHOTO 3aKOHOAABCTBA Ta 3apyOixk-
HOTO JTOCBiAy MyHIIUTIANBbHOI pedopmMu; 3) HEOOXiAHICTh 3aITPOBAIKCHHS
HOPMATHUBHUX TapaHTiil pamioHAIBHOTO (YHKI[IOHYBaHHS OPTaHiB BIAIH
o0 3abe3rnedeHHsl Ta peaiizamii mpaB i cBOOOJ T'pOMaJIsiH, HaJaHHS
MyOMYHUX TOCHyT; 4) 3ampoBaDKEHHS PallioHATBHOTO aJAMIHICTPATHB-
HO-TEPUTOPIANIEHOTO yCTPOIO; YAOCKOHAJICHHS HOPMATHBHO-IIPABOBOTO
3a0e3MeueHHsT 3MIMCHEHHS aJMiHicTpaTuBHOTO pedopmyBanHs. [Ipu
[bOMY aHalli3 HampsMiB TpaHchopMmalii JAep>KaBHOTO YNPaBIiHHSA Ha
PiBHI HalIOHAJIBHOI JEPKABH Y CYYaCHOMY IEMOKPATHYHOMY KOHTEKCTI
PO3BUTKY, 3MiH pOJIi JepKaBU B CHUCTEMI B3a€MOBIJIHOCUH «JeprKaBa —
CYCIIJIBCTBO — JIFOJIMHAY» JI03BOJISIE BU3HAYUTH Cy4acHe MyOivHe yrnpas-
JiHHS SIK BIUIUB JCP>KAaBM Ha CTaH 1 PO3BUTOK CYCIHIIBHMX BiHOCHUH,
MOBE/IIHKY Ta AISUIBHICTh 0COOU 3 METOKO TOCATHEHHS IIlJIeH 1 pearnizallito
(byHKIIN 1epskaBu yepe3 AiSUTbHICTh OPTaHiB BIAAX 3 YpaxyBaHHIM Iinel
1 3aBIaHb BCiX Cy0’€KTIB MyOIiYHOTO yIPABIiHHSA. BaXXTMBUM 3aBIaHHIM
pedopMyBaHHS OpraHizaliifHO-TIPaBOBUX 3acal JICPKABHOTO YIIPABIIIHHS
€ MPUBEACHHS CUCTEMU BIaJM B YKpaiHi y BIAMOBIIHICTH JO CBITOBHX
(eBpONEHCHKUX) CTAHAAPTIB CYCHIJIBHOTO YIPABIIHHSI, 3 YpaxyBaHHIM
HaIllOHAIBHHUX THTEPECIB 1 MPOIECIB CTPYKTYpyBaHHS HaITHAIlIOHATBHHIX
CUCTEM YIIPaBIIiHHS.
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Y KOHTEKCTI 3araJlbHO€BPOICHCHKUX TEHICHINNA aaMiHICTPATHBHOTO
pedopmyBanHs TpoOseMa €QEKTUBHOCTI JIEPKABHOTO YIPABIIHHS SIK
pe3yIbTaTy parioHANFHOTO B3AEMOBILIHMBY IOJMITHYHHUX Ta aIMiHICTPATUB-
HUX acIeKTiB 30epirae cBOIO aKTyaJbHICTh Yepe3 MOoeIHAHHS MPOOIeMHUX
1 ManonocnipkeHux chep aaminicTparuBHoro pedopmysanus. [lo-nepiue,
TpaHcopMallisi CHCTEMH OpPTaHiB Jep>KaBHOI BJaJld B KOHTEKCTI MPUHIH-
MiB aAMiHICTpaTUBHOTO pedopMyBanHs iHCTUTYTIB €C Ta kpain-uneHiB €C
(mns Ykpainu — BianoBigHo 1o Yronu npo acomiaiito 3 €C [4]). [To-npyre,
(hopMyBaHHS HOBOI PETiOHANBLHOI TOJITHKH YKpaiHW, JeleHTpaii3arii
YIPaBIiHCHKUX BITHOCHH Ta PO3BUTKY MEXaHI3MIB JICJIETOBAHOTO YIIPaB-
JIIHHS HA OCHOBI 1HCTUTYIIIOHAJLHHUX 3MIH B CUCTEMI MICIIEBOTO CaMOBPSI-
nyBaHHA. [lo-ueTBepre, €BpONEMCHKUI BEKTOP PO3BUTKY YKpaiHU 4epes
3aMpOBaKEHHSI €BPOTNECHCHKUX MPUHITUITIB MyOIIYHOTO aIMIHICTPYBaHHS.

AHari3 3apyOiXKHOTO TOCBiy aaMiHICTPaTHBHOTO pe(opMyBaHHS 103-
BOJISI€ 1T BUCHOBKY, 110 HA €Tali BIOPOBAKEHHS peopM cHUcTeMa Ta
IiJICHCTEMU OpraHiB BUKOHABYOI B/ MArOTh BiMOBIHI OpraHi3alfiiiHi
CTPYKTYpH, fIKi BiZIoOpakaloTh B3a€MO3B’SI3KM MK OKPEMHUMH JIaHKaMHU
CUCTEMH 1 miJicucTeM, cyOOpAMHAIIIIO TIO BEPTUKAII Ta TOPU3OHTAMI, CTO-
CYHKH 3 BHIIMMH OpraHaMH, MiAIOPSAKOBAHUMH 1 MiJKOHTPOIBHUMHU
00’extamu. ONTHUMAJBHICTh OpPTaHi3allifHUX CTPYKTYp IIi€i CHCTEMH €
OJTHMM 13 YUHHHKIB MiJBUINECHHS €()EKTUBHOCTI BUKOHABYOI BIaau. Mix
UMU PIBHAMH TiependadeHo cyOopanHAIiiiHI BIJHOCHHU, ¥ BiJIOBITHO,
CUCTEeMI MICIICBUX OpTaHiB JEepKaBHOT BUKOHABYOI BJIAJM BJIACTHBI TaKi
O3HAaKU SIK: CYKYITHICTh B3a€MOIIOB’SI3aHNX, TICHO B3a€MOJIIOYHX CIEMEH-
TiB, BIIHOCHO CaMOCTIMHHUX 32 (DYHKI[IOHAJbHUM MPUHIIMIIOM; BHYTPIIIHS
OpraHi30BaHICTh CUCTEMH, L0 IEPETBOPIOE 11 B €MHE LIUIICHE SBUILE 31
CHUIBHOIO METOIO.

3. IlpaBoBuii 3MicT popMyBaHHS NPO-eBpoOIelichbKOI MofieJIi

NPABOBOI0 PeryJIl0BaHHA B CHCTeMi My0JIiYHOI0 YIIpaBJIiHHSA
[IpakTika geMokparm3arii Ta pi3Hi (OPMHU MOTITHYHOT y4acTi Hace-
JICHHS B CYCHUIBHOMY KHUTTi €BPONECHCHKUX KpaiH CBIUUTH, III0 B yMOBaX
3pOCTaHHs OaraToOrpaHHOCT1 HAIIPSIMIB JIISUTBHOCTI CYCITUTBLCTBA, HOTO Jrde-
peHmiamii Ta iHAMBIMyami3amii B ycix cdepax CycHibHOTO KHUTTS, Oy/Ib-
SIKUI JIep)KaBHUHM amapar HACTUTBKH BiJJIaJICHUH BiJl IHTEpECiB 1HIWBINA,
10 HE CIIPOMOYKHUI BpaXxOBYBaTH MICIICBI OCOOIMBOCTI Ta 1HIIN CrICIM(idH1
YMOBH JXUTTS TpoMajl. ToMy IIJIKOM JIOTIYHOIO € Te3a, 110 JIst OUTbI ehek-
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TUBHOTO YIPaBIIHHS PETiOHAMH B KpaiHi Ma€ 3pOCTaTH POJIb PEriOHaIb-
HOTO 1 MiCIICBOTO CAMOBPSITyBaHHS, TPOMaJICBKHX OpraHi3amii, sSKi € OLTbIr
HAOMIKEHUMH 10 1HTepPECiB rpoMa/l i perioHiB. Y KOHTEKCTI 3apyOi’KHOTO
JOCBily aIMiHICTPaTHBHOTO peOpPMYBaHHS BapTO 3a3HAYKMTH, L0 HOBHI
BUMIip pehopMyBaHHS 3aKJIAJACHO y CYTHICTh Cy4acHOTO TpaHchopmariii-
HOTO TIpoliecy B YKpaiHi, 30KpeMa, 11e CTOCYEThCS JCleHTpai3alii Buajn
SIK TIPOIIECY NepeIaHHs 3HAUHUX TTOBHOBAKCHB Ta OIOPKETHUX PECYPCIB Bif
OpraHiB BUKOHABUOI BJIAJM JIO OPTaHIB MiCIIEBOTO caMOBpslyBaHHs. Came
Ha OCHOBI 3apy0i»KHOTO JOCBIy (OPMYBaHHSI HAMPSMIB MiCIIEBOTO Ta PeTi-
OHAITLHOTO PO3BUTKY B YKpaiHi ()aKTHYHO 3MIHEHO «IJICOJIOTIYHY» OCHOBY
myOJIIYHOTO aJMIHICTPYBaHHS, ajpke pedopma myONiyHOT BIagud Mae Ha
CBOTO[IHI HE JIATCHTHUH XapakTep, a XapaKTepU3YEThCS CHCTEMHUM Xapak-
TepoM, OyIy€eThCS Ha OCHOBI IPUHIIUIIB CYYaCHOTO YIPaBIiHHS (B MEXax
IHTETPOBAHUX CHCTEM IYOJIIYHOTO YIPABIIHHSA), i COPUIMAETHCST HACCIICH-
HSM SIK Cy4aCHHUH MOJIITUKO-aIMIHICTPAaTUBHUN TPEH.

Came ToMy HaOyBa€ BaXJIMBOTO 3HAYCHHS pO3POOKaA CydacHOI KOHIIET-
1ii pehopMyBaHHS JIePKABHOTO YIPABIiHHA, [0 0a3yeThCs HA ACTEPMi-
HaIlil 3aKOHOMIPHOCTEH PO3BUTKY YKpaiHCBHKOI AEp)KaBH B yMOBax pea-
mizamii monokeHp Yroau mpo acomiamiro 3 €C. Le, mo-nepire, Tpaguiii
aIMIHICTPYBaHHS B YMOBaX PO3BUTKY HAIllOHAJBHHUX CHCTEM ITyOJIi4HOTO
yrhpaBlliHHA Kpain €Bporu. [lo-apyre, 3aKOHOMIPHOCTI PO3BUTKY HaIlio-
HaJbHUX MTPABOBUX MEXaHI3MiB IMyOIi4HOTO aJMiHIcTpyBaHHs. [lo-Tpere,
0COONMBOCTI BHHUKHECHHS 1 CTAHOBJICHHS HAIllOHAIBHOT CUCTEMH ITyOITid-
HOTO ympaBiiHHS B YkpaiHi. Cepes TOJIOBHUX TpoOJeM, IO YIOBIIb-
HIOIOTH TIPOBEICHHS aaMIiHICTpaTHBHOI pe)opMU, BHCTYIIa€ HEIOCTATHE
HOPMAaTHBHO-TIPaBOBE 3a0e3MeueHHs, 0 00yMOBIIIOE TUCKPETHICT pea-
ni3auii aAMiHICTPaTUBHOI pepopMH, IEBHY IUXOTOMIIO0 3aBAaHb pedopmu,
3aco0iB peanizauii Ta KiHIEBOro pesyinsrary. [logonaru taki npobaemu,
MiHIMI3yBaTH HETaTHBHI MPOSIBH y HpoIeci peopM MOXIMBO caMe Ha
OCHOB1 palliOHAJIBHOTO 3aMPOBA/PKCHHS €BPOIEHCHKOTO (3apyO0ikKHOTO)
JOCBiTy pedopm.

HayxoBwuii aHaji3 MOMITHKO-IPABOBUX IMCPEIyMOB, iICTOPUYHUX CTAIliB
Ta camMoro (heHOMeHY €BpOIeHChKOI iHTerpallii [5] M03BONMB oxapakTe-
pU3yBaTH TIPOIIEC BIPOBAHKECHHS €BPONCHCHKOrO (3apyOi’KHOTO) JOCBITY
aJIMIHICTPaTUBHO-TIPABOBOTO PETYJIIOBAHHS SK MpOIEC, 33 JIOTIOMOTOIO
SIKOTO OKpEeMi KpaiHH HATal0Th YaCTHHY CBOiX CYBEpEHHUX IIPaB HA KOPUCTH
YTBOPIOBAHOI 1 €IMHOT JIJISl HUX YCIX IHCTHTYIIOHATBLHOI CTPYKTYPH 3 THM,
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mo0 3a0e3neynuTH BpaxyBaHHS 1 peaizalliio ChibHUX iHTepeciB. lle,
no-tepiue, GyHIaMEeHTaIbHI yMOBH: OYTH €BPOIICHCHKOIO IEPIKABOIO, MATH
CIIPOMOXKHICTB 1 MpAarHeHHsI BUKOHYBaTU OCHOBHI 3aj1a4i 1i€i opraHizaiiii,
Mo-Jpyre, opraHizalisi BiIbHUX BHOOpIB: y KpaiHi MOBUHHI OyTH I1€MO-
KpaTUuHi, BUIbHI, i3 TAEMHUM TOJIOCYBAHHSIM 1 CIIPaBEAIMBI HaIllOHAJbHI
3arajbHi BUOOPH; MO-TPETE, 3aXUCT MIpaB JIOAUHMA i OCHOBHHMX CBOOOJ:
JiepKaBa, 110 BU3Ha4Yae cede K €BpONeichka, TOBUHHA OyTH roTOBa Mij-
nucary 1 patudikyBati KOHBEHIIIIO MpaB JIOIWHK T4 OCHOBOIIOJIOKHHUX
cB000j Pajn €Bporu, a Takox 1HII JOKYMEHTH, IIIMKCaHI 1 paTudikoBaHi
BCiMa YJICHaMH KOHBEHIIIT; MMO-4eTBEepTe, JAEMOKPATHUHICTh MOJITHYHOI 1
KOHCTUTYIIIHOT CHCTEMU: JTOCIHIHKYIOTHCS MOJIOKECHHS KOHCTHTYIIT PO
3aCHYBaHHS JEMOKPAaTUYHUX IHCTHTYTIB, 3aKOH IIPO BUOOPH, ITOIOKECHHS
010 AEMOKpATii Ha MICIIEBOMY PiBHI, y4acTh *IHOK B IHCTUTYTaX BIIAJIH,
cBoOona acorriamiii, ceodoaa mpoCriyiok, cBoOOAa MpecH 1 3aco0iB Maco-
Bo1 iH(opMaii; mo-m’sTe, BEpXOBEHCTBO 3aKOHY: JOCHIIKYIOTHCS CUCTEMA
3aXHCTy MpPaB JIIOIWHH, 30KpeMa, TpaBa HalliOHATbHUX MEHILIOCTEH, Iopu-
JIMYHA CHCTEMA.

Came TOMY JOLINBHO 3 MO3MWIIH aHami3y KOHCTUTYLIHHO-TIPaBOBHX
3acan peopMyBaHHS JEpP)KaBHOTO YNPABIIHHSA B yMOBaX €BpOiHTErpa-
LIHUX MPOIECiB BU3HAYNTH CTAIlM CTAHOBIICHHS, MPOOICMH, CTPYKTYPHI
XapaKTePUCTHKK Ta TEHJICHINIT OpPTraHi3amiiHOTO PO3BUTKY HAIlIOHAJIBLHUX
CUCTEM YIIPABIiHHS B YMOBaX CydYacCHHX €BPOIHTETPAIIfHUX MPOIECiB,
BCTQHOBHTH CTai JMHAMIYHI TCH/CHIIT PO3BUTKY HAIlIOHAJIBLHOI JIep)KaBU
Ta TpaHCpOpMAIlii Aep>KaBHOTO YIPaBIiHHS y TakoMy nporeci. [Ipu npomy
CIIiI BpaXyBaTu HANPALIOBAHHS HAyKH JIEPXKABHOTO YIPABIIHHS, IOPUINY-
HO{, CKOHOMIYHO{ Ta TOJITHYHOI HAyK 3a]UIsl CHCTEMHOT'O OHOBIICHHS IEMO-
KpaTUYHOI KOHIETIIIT IePXKABHOTO YIIPABIIHHS, aJalTaIlil0 TaKol KOHIICH-
il 10 YMOB HEPEXiAHOrO CyCNiAbCTBA. 32 TAKUX YMOB Cy4acHA KOHLIEMIIisI
MOJIepHi3allii Moke OyTH Mpe3eHTOBaHa CYCIIbCTBY SK IpOrpaMa 3 JI0Bro-
CTPOKOBUMH IIPIOPUTETAMH, Ta MOXKE OyTH BUKOPUCTAHA B IKOCTI TEOPETHY-
HOT MOJIelTi P PO3pOOIIl HOBOTO Ta YTOYHEHHI TIOJIOKEHh YMHHOTO HaIli-
OHAJIBHOTO 3aKOHOJABCTBA Y cepi Jep)kaBHOTO YIPaBIiHHS Ta Jep KaBHOI
ciryx0u. Ha Takux 3acajjax po3KpHUBalOThCS y HOBOMY aCIIeKTi 0COOIHMBOCTI
CTaHOBJICHHS Ta OpraHi3alliifHO-PaBOBI 3aca iy YIPABIIHCHKOT JISITBHOCTI
B CKJIQJIHMX aJIMiIHICTPATUBHUX CHUCTEMax, OTPUMYE CAMOCTIHHY HAyKOBY
KOHIICTIIIIF0 METOJOJIOTISl aIMIHICTPAaTHBHO-IPABOBHUX 3aco0iB 3abe3re-
YeHHS MPaB 1 CBOOOJ I'POMAJISIH B yMOBaX Ha/IJICPXKaBHUX THTErpalidHuX
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MPOIIECIB, ONTUMI3YEThCS CHCTEMa Kiacu(iKalliiHUX O3HAK rapMOHi3allii
MDKHAPOJHOTO Ta HAI[IOHAJIFHOTO 3aKOHOJABCTBA IIO/I0 3IiICHCHHS YIIpaB-
JHCBKOT JiSIBHOCTI; OOIPYHTOBYETBCS JOLUIBHICTh 3aCTOCYBAHHA METO-
JIOJIOTi1 CHCTEMHOTO aHaji3y 70 TpaHchOpMalliifHUX MPOLECiB B JepiKaB-
HO-YIIPABIIHCBKill IsUIBHOCTI 32 OKpeMHMM HaykKoBUM HampsimoM. OTixe,
HarajabHICTh CHCTEMHOTO JOCII/DKEHHS OpraHizalliifHO-TIPaBOBHX 3acal
TpaHcopMarllii Jep>kaBHOTO YIPABIiHHA B KOHTEKCTI €BPOIHTETpaIliitHIX
MIPOIICCiB BU3HAYAETHCS BAYKIIMBICTIO BUPIIICHHS TPOOJIeMH pamioHaizamnii
JIePYKaBHO-YIIPABIIHCHKUX BITHOCUH y CYYaCHUX YMOBaxX PO3BHTKY MiXK-
JIEp)KaBHUX 3B’S3KiB, MIXKHAPOIHOT €KOHOMIYHOT iHTerpailii, riodanmizartii
MIPOIIECIB CYCHUILHOTO YIIPABIIiHHS.

VY Takux yMoBax HaOyBa€ Ba)KJIMBOTO 3HAYEHHS pPO3pOOKa CydacHOI
napaaurMu peopMyBaHHS JepKaBHOTO YIPABIIHHS, IO 0a3yeThcs Ha
JeTepMiHallii 3aKOHOMIPHOCTEH PO3BUTKY HAIlIOHATIBHOI IEpKaBU B yMOBaX
€BpoiHTerpauiiHux npouecis. Lle, mo-mepiie, 3aKOHOMIPHOCTI PO3BUTKY
HaI[lOHAJIBHUX CUCTEM IMyOJi4HOro yrpasiiHHS kpaiH €Bponu. Ilo-mpyre,
3aKOHOMIPHOCTI PO3BUTKY HAI[IOHAJBHUX CHCTEM IyONiYHOTO YHpaBIiHHS
KpaiH MOCTpaAsHCBKOTO mpocTopy. Ilo-TpeTe, 3aKOHOMIPHOCTI PO3BUTKY
HaIlOHAJIBHOI CHCTEMH IMyOIIYHOTO yNpaBiHHA B YKpaiHi.

CucTeMHUI aHaITi3 HapsAMIB TpaHcdopMmaii Jep>KaBHOTO YIIPABITiHHS
Ha PiBHI HAI[IOHAJIBHOI JEPKABH y CYYaCHOMY JIEMOKPATHYHOMY KOHTEK-
CTi PO3BUTKY HAIlIOHAIILHOI JIEPKaBH, 3MiH POJIi HAIlIOHABLHOI JIepKaBU
y MDKHapOJHHX BITHOCHHAX JO3BOJISIE BHU3HAYHTH CydacHE ICpiKaBHE
VIPaBIiHHA K BIUIMB ACP>KaBH HA CTAH 1 PO3BUTOK CYCIUIEHUX BiJTHOCHH,
MOBEIIHKY Ta JISUTbHICTh OCOOM 3 METOI JOCSITHEHHS IIIJICH 1 peai3allito
(bYHKIIIH IepKaBy Yepe3 AisUTbHICTh OPraHiB BIIAIU 3 YPaXyBaHHSIM BIUIUBY
Ha/IHAIIOHAJIBHUX YMHHUKIB. BaxxmuBuM 3aBnanHsM pedopMyBaHHS opra-
Hi3aliHO-NIPAaBOBUX 3acaj ACPKABHOTO YNPaBIIHHS € NMPUBEACHHS CHC-
TEMH BIaJM B YKpaiHi y BiIHOBIAHICTb JO CBITOBHX (€BPONEHCHKUX) CTAH-
JIapTiB CYCHIJIBHOTO YIPABIiHHSA, 3 YPaXyBaHHIM HAI[lOHAJIILHUX IHTEPECIB i
MIPOIECIB CTPYKTYpYBaHHS HaIHAI[IOHATBHAX CUCTEM yTPABIiHHSI.

Came TOMy XapaKTEpHOIO 03HAKOIO pe(hOpMyBaHHS JCPIKaBHOTO yIIpaB-
JIHHS HA Cy4aCHOMY €Talli JIpyKaBOTBOPEHHSI B MEKaX CKJIAJHHUX aaMiHi-
CTPAaTUBHUX CHUCTEM € BIUIMB 30BHIIIHBOMONITHYHUX (PAKTOPIB, HAHAIIIO-
HaJIbHE CHPsIMyBaHHS TpaHchopMalii JepKaBHOTO YIIPABITiHHS, PO3BUTOK
MIPUHIIAIIOBO HOBOTO THITY YIPABIIHHSI — JEJIETOBAHOTO YIPaBIiHHA. Bon-
HOYAC, HAIIPAIFOBaHHS KOHIIETITYAIbHOI OCHOBH PalliOHATI3aLlii CYCITITBHUAX
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BiJTHOCHH, III0 CKJIaJAIOTHCS Y Chepax AeprKaBHOTO YIPABIiHHS, BILTHBAIOThH
HA MPOIIECH CYCHUIFHOTO Ta ACPKABHOTO JKUTTS, & TAKOK OC3MOCEPEIHBO
OB’ s13aHi 31 3MIHCHEHHSIM OpraHaM{ BUKOHABYOI BIAJU Ta iX MOCAJOBUMHU
ocobaMM aJMiHICTPAaTUBHO-TIPABOBOI JiSUIbHOCTI 13 3aCTOCYBaHHSIM iHHOBA-
uiitaux Qopm 1 MeToniB, MOTpedye caMOCTIHOTO JOCTIKEHHS (DEHOMEHY
CKJIaJIHUX a/IMIHICTPaTUBHUX CHCTEM B YMOBaX iHTErpaIlifHUX MPOLECiB.

VY 1mpoMy 3B’SI3Ky CIIJ MiIKPECIUTH, 10 TIEBHA YHIBEPCATBHICTH PEry-
JSITUBHAX MEXaHI3MIB y CHCTEMI JICp)KaBHOTO YIIPABIIHHS HPH3BOJAHUTH JI0
y3arajgbHEHOCTI JIepKaBHO-YIIPABIIHCHKHUX PIllIEHb Y CYCITLTBHO-TIONITHYHIH
cdepl Ha NEHTPATILHOMY PiBHI Ta 3HWKCHHI €()EeKTHBHOCTI YIPABIIHCHKHX
pillieHh Ha PEriOHAJILHOMY Ta MICIIEBOMY PIBHSIX. Y TOHM camuii vac, repe-
Ba)KHA OUTBIICTh TONITUYHUX MapTii YKpaiHu (QYHKI[IOHYIOTH JIAIIEC Ha
HaI[lOHAJILHOMY PiBHI, 3@ MPAaKTHYHOI BiZICyTHOCTI (200 (hopMabHii HasB-
HOCTI) pEriOHANBHHX CTPYKTYp, IO HETaTHBHO BIUIMBA€ HA MOXIUBICTH
3arajbHONEP KABHOTO JIIAJIOTYy, aJallTOBAHOIO JI0 PETiOHANBHHX MpodieM. 3a
TaKHX YMOB, Y TEpiof pepopMyBaHHS MMOJITUYHOI CHCTEMHU YKpaiHU BUHU-
KJIM JIBi CTOPOHH CIiBBiIHOIICHHS IIOJIITHKA — BIAa» SIK IPOSIBY JUXOTOMIi
noniTiuHoi Biaau. [lo-mepiie, HagMipHa TONITH3AMIS BIAJHUX BiTHOCHH,
3BE/ICHHS MOJITUKY HAJ| BIAI0I0, IOMIHYyBaHHS MOTITHYHHX (PAKTOPIB Y BCIX
cdepax ynpapninas. [lo-npyre, HaykoBa mpoOieMa 3anepedeHHs MOTiTHY-
HOTO y BIaJi, 3BENICHHS BJIaJH JI0 EKOHOMIYHO-TOCIIOJAPCHKHUX (DYHKITIH.
Takuii ctaH pedeil MOSCHIOETHCS HECHCTEMHUM YCBITOMIICHHSIM PO Jiep-
JKABHOTO YTIPABIIIHHS Y PO3BUTKY CYCHUIbHHMX BIHOCHH. TakMM YHHOM,
YIPaBIIHHS K 0COOTMBHI B JISUTHHOCTI, 1[0 BUKOHYE POJIb OpraHizailii Ta
KOOP/IMHAIIIi CYCIIJIBHUAX BIIHOCHH, BTpayae MOKJIMBICTh JI0 pallioHai3arlii,
HaOyBae XapakTepy «KOHCEPBATUBHOI CTAIOCTI.

[lepen cucremoro Biaau B YkpaiHi y npoiieci Tpanchopmaii nocraiu
MIPUHIMIIOBO HOBI 3aBaanHs. [lepur 3a Bce, BaXIIUBO y mpolieci pedhopmy-
BaHHS Ha OCHOBI MTPAKTUKHU MIXXHAPOJHOTO MEHEPKMEHTY PO3POOUTH MPO-
TpaMHi 3aCau YIOCKOHAIEHHS MEXaHi3MiB IHTErpalliifHoi momiTuku Ykpa-
{HM Ta BU3HAYUTHU IUIIXH 1X BIPOBAKCHHS B MPAKTUKY (HOpMyBaHHS Ta
pamioHami3amii ympaBIiHCHKHX MEXaHi3MiB KpaiHu. Tak camo, y mporeci
pedopMyBaHHSI HEOOXIJTHO Ha PiBHI JIEpKABHHUX IMIJIHOBUX MPOTPaM YIo-
CKOHAQJIUTH TIPaBOBI 3aCajiM JIEPXKABHOI MOJITHKH B yMOBaX ydyacTi YKpa-
THM B HQJIJICPXKABHHUX IHTETPAIIMHUX TpoIecax, i 3aisd [bOro HEOOX1IHO
YTOYHUTH METOOJIOTIYHI OPIEHTHPU 1 KpUTEpil pamioHaIbHOI JeprKaB-
HO-YTPaBIIHCHKOT JISUTBHOCTI.
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BapTo HarogocuTH y KOHTEKCTI iIMIUIEMEHTAaIlli 3apyOi>KHOTO JOCBIAY
aJIMIHICTPaTUBHOTO pepOpMyBaHHsI, MO0 Y Mexax (yHKmionyBanHs €C
€pornelicekuii agminictparuBHuil mpoctip (€AIl) BucTynae y BUDIAi
BIJIKPUTOI IHTEIPOBAHOI CHCTEMH IMyONiYHOrO YIPaBIiHHS Ha HaJHAIO-
HAJIBHOMY PiBHI, SIKa: TPYHTYETbCSA Ha MPUHIIMIIAX €BPOMNEHCHKOTO MpaBa,
(YHKITIOHATBHO, CTPYKTYPHO 1 MPEAMETHO 0a3y€eThCs Ha KIIOYOBHX MPHUH-
IIUIax J0TOBOpPiB Mpo €Bponelchkuii Coio3, 3aKpilyicHa HOPMAMHU Hallio-
HAJIBHOTO 3aKOHOJIABCTBA KpaiH-WICHIB, BKJIFOYA€E TIPABOBI 3acaiu CIiBPO-
OITHHIITBA 3 €BPOINIEHCHKUMU KpaiHaMu — He wieHamu €C B Mexax JIBO- Ta
0araToCTOpPOHHIX yroj, pealizye MporpaMHi MMOJIOKEHHS BITHOCHH 3 TPy-
MaMH JepkaB B Mekax €BPOMEHCHKOTO KOHTHHEHTY, (popMye TMPUHIIUTIH
PETiOHANBFHOTO, TPAHCKOPAOHHOTO Ta MDKIEPXKaBHOTO CITiIBPOOITHHUIITBA,
PEryJroe CyCIiIbHI BITHOCHHU HAa PI3HHUX PIBHSAX YNPaBIiHHS, 1, BOJHO-
9ac, MK OpraHaM¥ yIpaBIiHHS i TpOMaIssHaMHU, 3a0e31edye JOTPHMAaHHS
HOPM IIpaBa y pi3HUX cdepax COoLiaIbHOTO YIIPaBIiHHs, TIepII 3a BCe, 00
JIOTPUMAaHHS MPaB 1 cBOOO rPOMaisiH, 1 IHTErpajIbHO OB’ A3y€ EKOHOMIYHI,
MOJITUYHI, COLaJbHI TAa T'YMAaHITapHI ACHEKTU YNPABIIHHSA B CKIAIHUX
aaMIHICTpaTUBHUX cucTeMax. Sk 1 Oyab-sika aqMiHICTpaTHBHA CHUCTEMA,
€AII popmamnizoBanmii uepes HU3KY IMyOIiIHO-IPABOBUX HOPM, IO HaTIpa-
IIbOBaHI y Tporieci GopMyBaHHS Ha TepEeHAX €BPOIH CYYaCHHUX HAIIOHAIb-
HUX JIepKaB Ta HAIHAIIOHATBHUX YTBOPCHb.

CydacHi JOCHIDKCHHS 1HCTUTYTIB IyOJIIYHOTO YIPaBIiHHSI y HayKoO-
BUX TIpalsX MPAKTUYHO 3aBKAM TIOB’S3YBAJHCS 3 OXHOYACHUM PO3TIIS-
JIOM TIHUTaHb, 1[0 CTOCYBAJINCS aJIMIHICTPATHBHO-IIPABOBHX (POPM ITyOITid-
HO-YMPaBIIHCHKOI JisbHOCTI [6]. Lle MOSCHIOEThCS THM, IO MyOJivHe
VIPaBIiHHA Ma€ yHIBEpPCaIbHUI XapakTep, 3HAXOAUTh CBill TPOSIB y Cyc-
MIBHOMY JKUTTI uepe3 BIACTHBI JIMIIE Y MyOJi4HO-IPAaBOBOMY KOHTEKCTI
npouenypu. CamMe TOMy BBaXKaeMo, 10 MyOiIiyHe yNpaBliHHS SK CUCTEMa
CYCHIIBHUX BITHOCHH y KOHTEKCTi (DOPMyBaHHSI €BPONEHCHKOTO aaMiHi-
CTPaTUBHOTO MPOCTOPY Tepeadayac:

— 3aCTOCYBaHHS HOBOi METOJNOJIOTI] aHami3y opraHizamii Jepkas-
HO-YIIPaBITIHCHKOI AISTIBHOCTI HIOAO peamizamii iHTeTpariifHol MOMiTHKH
VYkpaiau Ta BU3HAYCHHS KPUTEPIiB 1 MOKa3HUKIB e(DeKTUBHOCTI JIiii BIaI-
HUX CTPYKTYp Ha IIEHTPAJIILHOMY Ta PEriOHAJIBHOMY PiBHI YIIpaBIiHHS;

— BCTAHOBJICHHS NIPABOBHX 3aCaJl IHCTUTYIIOHATI3AIIIT MEXaHi3MiB Jep-
JKaBHOTO YIIPABIIHHA 3 ONIIAY Ha 1X BajKIMBICTH 3 TOUKH 30py 3abesrie-
YeHHS MpaB 1 cBOOO]] IPOMA/ISTH HAIlIOHABHHUX JEPIKaB;
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— BHOKPEMIICHHSI CYTHOCTI, MPAaBOBOI MPUPO/IH Ta MPUHIUIIIB PETYIIH0-
BaHHS IMPOIECIB YNPABIiHHS, IMAHCHTHHX 1M KPHUTEPIiiB KiIacuQikaiii,Bu-
3HAYAETHCSI MPHUHIUIIAME €BPOIEHCHKOTO aJIMIiHICTpyBaHHS Ha PiBHI HaJ-
HAIIOHATIBHUX CTPYKTYP.

4. BucHoBKH

AKTyaJbHICTh HayKOBOTO aHaJi3y 3apyOiKHOTO JOCBIYy aaMmiHicTpa-
THUBHOTO peOopMyBaHHs 3yMOBJICHA KOMIUICKCOM (hakTopiB. [lo HalTOI0B-
HINIMX 3 HUX HAJICKUTh: TIO-TIepIIIe, TOW (aKT, 0 Ha eTaIli CyCIiIbHO-TIO0Ji-
THYHHX TpaHchopmalliid B YKpaiHi BiICYyTHS IOCTaTHLO yCTalleHa CUCTeMa
CYCHUIBHO-3HAYMMHUX TIPIOPUTETIB aJIMIHICTPATHBHOTO pehopMyBaHHS,
IO CIPHUHAMAIOTBCSI CYCHUTBCTBOM SIK BHU3HAYAJIHHUI HAIPSM PO3BHUTKY
nepkaBu. llpm pOMY KOHIENTYyadbHI 3acagdl came aaMiHiCTPaTHBHOI
pedopmu He chopMOBaHi Y aIMiHICTPATUBHO-TIOIITHIYHOMY i CYCITITBHOMY
CIPUIHATTI SIK IIJIICHA POrpaMa HaIliOHAJIBHOTO PO3BUTKY, & BUCTYIAIOTh
YaCTHUHOIO 3aralibHoi cTparerii HamioHanbHUX pedopm. Came TOMy B KOH-
TEKCTI 3arajJbHOEBPONEHCHKOTO JOCBiAY aJMIiHICTPaTUBHOTO pedopmy-
BaHHA CTaJa OYEBUAHOIO 3arajbHa TCH/CHIIIS 10 TIOCHICHHS PO AepKaBH
K Cy0’€KTa MOJIITUYHOT BJIaJIM Ta OJIHOYACHOTO 3BY>KEHHSI ii podii sik 0e31o-
CepeHBOro Cy0’€KTa B CHCTEMI JIOKAJIBHOTO 1 PETiOHAIFHOTO YIIPaBIIiHHS.
Takuii cTaH TIEBHOI MIpOI0 TOSICHIOETHCS TMONITUYHUMHU (akTopamu, i
Pa3oM 3 THM, aKTyalli3y€e poOIeMy HOPMATUBHOTO 3aKPITUICHHS TTOJIOKCHb
aJIMiIHICTPaTUBHOTO peOpMyBaHHSI.

Jlemokparu3aiis myOJIigyHOi aJMiHICTpallii BHCTYIIA€ OIHIEI 3 Tepe-
IyMOB iHTerpamii YKpaiHu OO €BPONECHUCHKUX 1 CBITOBHX IMOJITHYHUX Ta
EKOHOMIYHHX CTPYKTYP, 30kpema i 10 €C. Waerbes npo pedopMyBaHHs,
HacaMIiepell, EHTPAIFHOTO anapary, Mo 3aiiMaeTbCsl ICPIKABHUM YIIPaB-
JIHHSM. 3 TIO3UIII HANPAIFOBaHHSI METOMOJIOTI] JOCIIKEHHS 3a3HAYUMO,
110 3a3BUYal, Y BITYN3HSHOMY ACP>KaBHOMY YIIPABIiHHI BUKOPUCTOBY€EThCSI
TEPMIHOJIOTIS, 10 MepeHIa e 3 PaastHChKOT aIMiHICTPaTUBHO-IIPABOBOT
JOKTPUHH; 700pe BiIOMHUIl yCciM TEpMiH «JIepXaBHE YIPABIiHH» € Mepe-
KJIQJIOM TIOHSTTS «IMyONiuHa aaMiHICTpamis», X04a MpU ACTAIBHIIIOMY
31CTaBIICHHI ITUX KaTeropiii BUJHO, IO BOHH HE € TOTOXXHUMH (Ipyre €
3HAYHO IUPIINM). |, B3araii, o CTOCYEThCS OCTPAISIHCHKOI aJIMiHICTpa-
THUBHO-TIPABOBOI JIOKTPHHHM, TO, SIK 3a3HAya€ OUTBIIICTh HAYKOBIIIB, BOHA
BiJIoOpakae i 00CITyTrOBY€E TaK 3BaHY «JICPIKABOIICHTPUCTCHKY» 17€0JIOTIIO,
[P SIKiH Jep KaBHUIBKI IHTEPECH, TOOTO «OJaro aepskaBuy, MPEBATIOIOTH
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HaJl IHTepecaMy JIFOJMHU 1, 3pEIITOI0, BCHOTO CycminbcTBa. Ha mporusary
BOMY, B OCHOBY HOBOI aJIMiHICTPaTUBHO-TIPABOBOi JOKTPUHU Ma€e OyTH
MOKJIaJIeHa TIPOTHIICIKHA — <JTFOMHHOIIEHTPUCTCHKA» — 1IE0NOTIs, 3TiIHO 3
SIKOIO JIEPKaBa MAa€ «CIYKUTW» IHTEpecaM IPOMaJIsH IIUIIXOM BCEOIUHOTO
3abe3nedeHHs NPiOpUTETY IX MpaB, CBOOO Ta iHTEpeCiB y cdepi AIIBHOCTI
opraHiB myOniYHOI agMiHICTpaIlil: OpraHiB BUKOHABYOI BIAAM Ta OPraHiB
MICIIEBOTO CAMOBPSILyBaHHSI.

YTOYHEHO 3MICT, CyTHICTH Ta NPaBOBY HPHPOLY CyYacHOi MapagurMu
myOivHOTO yIpaBiiHHA. BiiacHe, nmporec aaMiHICTPaTUBHOTO PETYJIFOBAHHS
B €C no0Oy1oBaHW# Ha 3araJlbHOBU3HAHMX MTPABWIIAX 1 TIPOLIEypax CyCIiib-
HOTO YIPaBIIHHS, XapaKTEPU3YETHCS BIICYTHICTIO OY/Ib-SIKOT JJMCKPUMIHAIIIT,
JIOBIB BJIACHY €(PEKTHUBHICTh y KOHTEKCTI CyYacHHX IIOOAI3aIiiHUX IPo-
1eciB. AHai3 3aKOHOIABCTBA €BPOIEHCHKUX KpaiH, MKHAPOIHO-TIPABOBHX
JIOKYMEHTIB, 3apyOKHOTO, 30KpeMa €BPOIEHCHKOr0, YIPaBIiHCHKOTO J0C-
BiJly, JIa€ IiJICTaBH CTBEP/KYBATH, 110 BIIACHA, HAIlIOHAJIbHA CHCTEMA ITyOid-
HOTO YIpaBNiHHSA B YKpaiHi Mae OyTH BU3HAuCHA 4Yepe3 JOTPUMAHHS Ipa-
BUWJI 1 IIPOLIEYP AEMOKPAaTHYHOTO BPsITyBaHHs, (hopManizoBaHUX y Mporeci
€BPOMEHCHKOI IHTErpallil Ta PO3KPUTHUX Y KOHTEKCTI MOHATTS «EBPOIEHCHKA
IIEHTUYHICTBY SIK y MpaBoBHX akTax €C, Tak i B ABOCTOPOHHBOMY (hopMaTi
BiTHOCHH «YKpaiHa — €C». CaMe Ha 3acajiax iCTOPUKO-TEOPETUYHOTO aHa-
T3y Cy4acHUX yMOB TpaHc(hopMallil CyCIijIbHAX BITHOCUH B YKpaiHi BapTo
0aszyBaTH MpoIiec IMIJIEMEHTAITi1 3apyOiXKHOTO JIOCBITY
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Abstract. The analysis of the main changes in the system of local
self-government of Slovenia and the Czech Republic (in legislation and
structure): the traditions of local self-government and its national peculiar-
ities have been studied, the normative-legal base of local self-government
has been analyzed in terms of the principle of subsidiarity in Slovenia and
the Czech Republic at the settlement level (village, community) in accor-
dance with the legislation of the European Union.

The reasons, conditions and consequences of local self-government
reform are considered, attention is focused on changes in the territorial
structure, distribution of powers between central and local authorities,
legislative regulation, etc. The goals and objectives of the research
are determined. Taking into account the similarity of the historical
development of these countries with Ukraine, an attempt was made to
analyze the process of solving problems that arose in them during the
reform of the system of local self-government. The analysis of the cur-
rent legislation on local self-government in the Czech Republic and
Slovenia makes it possible to identify the strengths and weaknesses of
the country and make appropriate conclusions in order to avoid such
mistakes in the future.

Modern understanding of the legal provision of public administration
involves the functioning of a universal organizational and legal mechanism
for identifying, coordinating and implementing social needs and interests
based on the use of various legal means, the formation of subjective rights
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and obligations of participants in social processes, the transfer of their rela-
tionships and relationships in specific legal relationship.

The experience of foreign countries suggests the existence of several
approaches to the organization of self-government — depending on its rela-
tionship with the state authorities and the scope of its powers

Despite the large number of works on the issue of reforming local
self-government, the current state of the system of local self-government in
Ukraine and attempts to reform it have led to the search for new approaches
to the territorial organization of power.

At the same time, the experience of European countries, in particular
the former countries of the “socialist camp”, which has also gone through
the path of not only social change, but even the collapse of the countries,
remains inadequately studied in the science of state administration. In this
case, taking into account their experience and the ability to make correct
conclusions in time becomes especially valuable for Ukraine.

This article describes the peculiarities of the processes of decentraliza-
tion of power in the Czech Republic and Slovenia, in particular the financial
independence of local self-government, a peculiar system of representation
of the state at the lower level of government, the role of municipal insti-
tutions, etc. The main problems faced by Ukraine in the initiated reform
of the decentralization of power are highlighted, and further directions of
development of this process are outlined taking into account the experience
of the mentioned countries.

1. Introduction

In the modern European civilization tradition, it is considered that local
self-government is one of the main foundations of any democratic system.
This thesis is enshrined in the European Charter of Local Self-Government,
and Ukraine is included among the signatories of it.

Since the second half of the 20th century, in the states of Eastern and South-
ern Europe, at least twice, all the spheres of public life have been changed,
including the reforms in the field of state building, in particular in the system
of public authorities. An important place among them took the reorganization
of local power, which was primarily connected with the rejection of the insti-
tution of local self-government in the so-called socialist period, and then with
the revival of this institution after the change of political regimes in former
countries of “people's democracy” at the end of the XX century.
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Local self-government and local administration in the post-socialist
states of Eastern and Southern Europe are inextricably linked with the pro-
cess of establishing of democratic regimes and, as a consequence, the for-
mation of a new legislative framework that governs the activities of munic-
ipal institutions.

Within the framework of the European integration course, the reform
of the basic organization of the population, which has entered the new-
est history of Ukraine as decentralization, is one of the most significant.
It is clear that the existing model inherited from the Soviet era has largely
lost its functionality. And since overcoming the lag in the development of
democratic institutions of Ukraine is necessary to be done in the shortest
possible time, the experience of more successful countries seems simply
indispensable.

Thus, the study of the problem of the transition of Eastern European
countries from the centralized system of public administration to local
self-government becomes of special interest and urgency.

The purpose of the article is to conduct a theoretical and legal analysis
of a complex of problems associated with the transition from a centralized
system of public administration to the local level until the formation of
local self-government and local administration in the states of Eastern and
Southern Europe, as well as (taking into account the theoretical and prac-
tical results that already exist) detection and analysis of the features of the
models of local self-government in the countries under study.

2. Presentation of the main material

In all democratic states, the presence of local authorities, endowed with
a certain autonomy, is the realization of the principle of separation of pow-
ers in practice and, importantly, one of the main signs of pluralism in soci-
ety. Destruction of local self-government is seen as a symptom of totalitar-
ianism. In other words, the less power on the ground — the less democracy
and the higher is the level of authoritarianism. (It was no accident that in
the 1930s in Germany local self-government bodies became one of the first
victims of the Nazi regime).

It should be noted that for the system of local self-government in the mod-
ern period of development, unlike businesses, the state of imbalance is pro-
voked primarily by the processes occurring in the environment. To understand
the behavior of such system is necessary to possess information about the
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composition “of the original system and the environment”, the components of
which are linked. As you know, any system evolving through the innovations
(in our case, the system of local self-government) has the sufficient time and
space in which its functioning and development occurs.

The systems, that are being developed, are characterized by a combina-
tion of stability and instability of the structure, because of the two stationary
stable states of the system sustainable at any given time there can be the
only one. For the system of local self-government (as for an adaptive social
system) information characteristics that reflect semantic and pragmatic
aspects of information become important. The principle of increasing of
the adaptability of the local government system to dynamic external envi-
ronment involves the implementation of such innovations that provide an
increased adaptability of the system.

The European Charter of Local Self-Government was adopted in 1985 by
the Congress of Local and Regional Authorities of the Council of Europe
and is the most important multilateral document defining the fundamental
principles of the functioning of local self-government bodies. The charter
was signed by 47 states of Europe, including Ukraine.

In accordance with the European Charter, local self-government is based
on three basic principles:

— the right to local self-government;

— power of general competence;

— the principle of subsidiarity [2, p. 295].

The right to local self-government is the consolidation this right at the
level of laws and constitutions.

Power of general competence or general authority has the ability for
local governments to take any actions, except those that are prohibited by
national law.

In most Western European countries, local authorities have general com-
petence, that is, the right to take any action in the interests of the local com-
munity, which is not specifically for them.

The principle of subsidiarity means that the competence in one or
another area of activity, if possible, belongs to the lowest level of manage-
ment that is as close as possible to the people. In other words, what can be
solved by a village or settlement should not be decided at the district level.
What can be solved at the district level should not be decided at the region
level. And, accordingly, what can be solved at the level of the region should
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not be decided at the state level. Independent Ukraine inherited the Sovi-
et-era management principles when central authorities attempted to include
as many issues as possible in their area of competence, leaving to the com-
munities only meaningless ones.

One of the directions of the reforms of the system of local self-govern-
ment in Ukraine is decentralization. Decentralization is considered as the
transfer of significant powers and budgets from the executive authorities
to the local authorities. Decentralization is one of the types of the reforms
that conduce to the progressive development of the country. Poland, Slova-
kia, Lithuania, Latvia, Estonia, Scandinavian countries — all of them went
through such reform that gave impulse to the economy, social development
of these countries.

The efficiency of the reforms of local self-government is closely linked
with the adequacy of their scientific support. This increases the results of
organic interaction between bodies of local self-governments and public
institutions, business structures, scientific and educational institutions and
others. The importance and necessity of the research of the problem of
reforming the system of local self-government in the context of the innova-
tion discourse is due to that this scientific problem has not found its system
reflection in national and foreign scientific literature, has not become the
object of close attention from the local authorities, politicians and the pub-
lic. At the same time, it is clear that the qualitative analysis of the current
position of the reforming of local self-government on the basis of innovat-
ing development will contribute to the effectiveness of the practical imple-
mentation of local self-government reform in Ukraine.

However, despite the importance of the development of scientific
approaches to the processes of the reforming of the system of local self-gov-
ernment, a number of issues, associated with the analysis of the processes of
reforms in the context of the innovative development, remains outside the
attention of the scientists.

Let's consider the experience of some post-socialist republics.

3. The Republic of Slovenia
In accordance with the Slovenian constitution, local self-government is
implemented in communities and other local organizations and associations.
The Slovenian Constitution contains corresponding norms both in
the sections of general norms and in the sections of organization of local
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self-government (Slovenian Constitution of 23.12.1991 (Part 1. “Introduc-
tion” and Part V. “Self-government”). Slovenes carry out local self-gov-
ernment with the help of municipalities and others local self-government
organizations (Article 138 of the Constitution of the Republic of Slovenia).

Communities form the main unit of local self-government, covering
from one to several settlements. The territory communities are formed on
the basis of referendum results that are held among residents of a particular
locality. The consultative referendum on June 22, 2008 was devoted to the
community association in the region [5].

There are 210 communities in the country, 11 of which have urban
status. Within the limits of its competence the community independently
decides on issues of local importance. Communities are self-financing at
the expense of their own sources of income, and those who lack the funds
receive additional financial subsidies from the state budget.

The highest governing body of the community is the Council, whose
members are elected by direct vote. The head (zhupan) — the head of admin-
istration, is also elected by the people and controls the implementation of
the decisions taken by the Council.

Communities were formed in Slovenia on the operational decisions, if
the people in a certain area decided (and the authorities developed a pro-
cedure for each decision) to organize self-government, a local community
or a municipality, the parliament, for the most part, adopted such decisions
and passed the necessary law. For the formation of the communities, such
criteria as the level of housing stock, the number of people, schools, kin-
dergartens, some other existing institutions necessary for the functioning
of the local community, were put forward, but there are many exceptions.
Thus, in mountainous regions there are communities with a population of
500 people, not 5000. That is, they are much smaller. The key criterion was
the decision of the people who lived in the area.

Major statistical data:

The area of the country is 20,256 square kilometers; The population is
1,994,084 (as of December 1, 1992).

The Slovenes exercise authority and functions of local self-govern-
ment through the self-governing municipalities and other local government
organizations. A municipality may include one community or several. The
municipality is founded on the basis of the law as a result of a positive vote
in the referendum. A town or a city can get the status of a city municipality.
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The list of duties and functions of the municipality includes such local
affairs, which concern only the population of this municipality.

The state may, by legislative procedure, impose certain duties and func-
tions that fall within its jurisdiction over the municipalities. The state super-
vises the proper and effective fulfillment of all the duties and functions
transferred to its municipalities. The supervision of the implementation of
local government bodies is carried out by the specially created state bodies.

The system of local self-government is one of the most important norms
of the Slovenian Constitution, which introduced new laws in this area.
Shortly after the adoption of the Constitution in December 1991, there was
a need to reform the structure of local self-government.

The current reform of local self-government has several changes on
its aim. First of all, we need the territorial redistribution of communities.
Today, the territory of the communities is large. Reducing communities is
necessary in order to better meet the needs of citizens. According to the
Constitution, territorial changes in the communities are adopted by refer-
endum. Another reform that affects the system of local government is the
reform of the structure of the state administration at the subregional level.
The current structure of the state administration does not include general
sub-government bodies for the performance of government functions at the
local level. The reason for this decision is that today almost all tasks and
competences of the state administration are concentrated at the local level in
the administrative systems of local authorities. The proposed reform stems
from the idea of a clear division of functions between the state administra-
tion and local governments.

There is no general government territorial division in Slovenia. There
are only ministries that cover the entire territory of Slovenia and can carry
out a variety of activities through their territorial services. The ministries
set up such services where they must perform their respective tasks at the
local level. Most government functions are carried out by communities and
their administrative departments. Each ministry has its own representation
at the local level, and such representations form a peculiar, partly hierarchi-
cal administrative structure.

The municipality may, according to the law, own, purchase and possess
all types of property, establish public and other companies, and manage
them, as well as determine their budget within the framework of the public
finance system.
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The municipality's responsibilities include air, land and water protec-
tion, noise protection, waste collection and recycling.

Other responsibilities and functions:

— promotion of sports development;

— local events monitoring;

— organization of municipal services of the local police.

The municipality guarantees the fulfillment of local public tasks, defined
by itself, as well as public tasks determined by law. Public services are gov-
erned by the laws regulating the supply and distribution of energy, transport
and communication, water management with the enterprises concerned,
and the protection of the environment.

Public authorities supervise the legality of actions of municipal author-
ities. State supervision of the work of local community bodies is exercised
by the government of those ministries. The mayor must immediately submit
to the government or the relevant ministry the decrees by which the munic-
ipality will regulate cases transferred to it from under state jurisdiction. The
government or the ministry may suspend the enforcement of the decree that
they consider to be illegal, as well as pass it on to the Constitutional Court.

Mandatory forms of interaction between local governments do not exist.
But according to the Law on Local Self-Government, local communities
can cooperate. Self-governing local community is a public entity.

Today, according to many experts, self-government is at a satisfactory
level, since this institution has been functioning effectively in Slovenia for
about a century.

But we see that Slovenia is not the best example here; it is still a very
centralized state, like Ukraine.

4. The local government of the Czech Republic

The constitutional and legal foundations of the local self-government
of the Czech Republic are laid down in Chap. 7 of the Constitution of the
“Local Self-Government” and the laws “On the bribery (protest proceed-
ings)” — the municipalities and “On the provinces (district proceedings)” —
the districts [10, p. 100].

According to Art. 8 of the Basic Law of the Czech Republic the prin-
ciple of the local self-government of territorial units is guaranteed. This
constitutional provision is one of the main principles of state-building in
the Czech Republic [8].
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The Czech Constitution, by establishing the scope of the right to local
self-government, defined its basic principles:

— guarantee of the right to self-government (Article 101, paragraph 4).

— Self-government is an independent form of public authority with its
own competence in the sphere of property, financial management, organi-
zation, rule-making (Article 101, point 1.2, Article 104 of the Constitution
of the Czech Republic).

— The main carriers of the right to local self-government are the territo-
rial communities of the citizens (Article 100, paragraph 1, Article 101 of the
Constitution of the Czech Republic).

— The territorial basis of local self-government is the community (Arti-
cle 99 of Article 100 of the Constitution of the Czech Republic).

— The presence of a representative body of local self-government is
mandatory in the formation of the organizational structure of a specific
municipal entity (Article 101, paragraph 1.2, Article 102, Article 104 of the
Constitution of the Czech Republic) [8; 5, p. 176-177].

It is important to note that the Czech Constitution provides for the right
to self-government as a right, and not the responsibility of the relevant
municipal organizations. At the same time, according to Art. 101 of the
Czech Constitution, the local self-government unit is characterized as “a
public corporation that can own property and manage it according to its
own budget.” This concept is then elaborated in clause 2 of the ch. 2 of the
Law “On the Circumcision” [8; 9].

The administrative-territorial reform in the Czech Republic was carried
out in two stages and lasted for about 10 years. The first stage was aimed at
developing the conceptual foundations for reform, in particular the prepara-
tion and approval of the Concept of Public Administration Reform.

First of all, the reform concerned the changes in the structure of the
administrative-territorial division and the extension of the powers of local
self-government bodies at the basic level. So, in 1990, the Czech Republic
abandoned the three-level structure of the administrative-territorial system
(municipality, district, region), introduced in 1960, and returned to a two-
level structure (municipality, province).

The liquidation of the regional committees has led to a sharp increase of
the role of the central authorities and at the same time to reducing the effec-
tiveness of public administration, depending on the size of the territory.
The oblast was recognized as an entity that did not meet the traditions of
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self-government in the Czech Republic and was abolished, and its powers
were transferred to the districts and communities. Accordingly, the order of
formation and the volume of powers of the local self-government bodies
of the basic level have changed. First of all, communities have the right to
elect municipal authorities and to conduct local referendums, to form and
to manage the budget, to provide their own socio-economic, cultural and
communal needs.

At this stage in the Czech Republic there was a system of territorial
division:- parliament (House of Deputies and Senate), central government
(government and ministries);

— district departments (district administration);

— Municipal Governance and Municipal Council of Representatives.

In 1997, the Czech Parliament approved a law on the two-level struc-
ture of the administrative division of the country, the actual implementa-
tion of the administrative-territorial system of the country took place only
in 2000 after the adoption of laws on elections to local self-government
bodies, determination of their status, powers and relations with local and
central authorities.

As a result of the transformation of the administrative-territorial system
from January 1, 2000, 14 regions (instead of 8 before the reform) were
created as higher territorial units of self-government. In addition, on May
16, 2001, amendments were made to the Constitutional Law of 1997 “On
the Establishment of High Territorial Self-Government Units and on the
Changes of the Constitutional Law of the Czech Republic No. 1/1993»
regarding changes in the names of the four regions. Consequently, the
Czech Republic abandoned the three-level structure and returned to a two-
level structure.

By the Law No. 347/1997 of the provisions of Art. 99 of the Constitu-
tion of the Czech Republic were redefined and affirmed that the country
is divided into municipalities, which are the main territorial self-govern-
ing units, and the provinces that are the highest self-governing units. Thus,
the 14 regions that were formed replaced 80 district administrations. As a
result of the reform, 6,242 communities were formed, which according to
the Constitution of the Czech Republic (Article 100) are constituent parts
of the territories.

The municipality in the Czech Republic has always been regarded as
the main element of self-government. In accordance with Article 1 of the
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Law “On Communities” of April 12, 2000, N6 128/2000, the municipal-
ity is the main territorial community of citizens, which forms a territorial
unit that is bounded by the borders of the municipality. A municipality
may acquire the status of a city if it has at least 3,000 inhabitants, and the
chairman of the Chamber of Deputies will take such a decision. In addi-
tion, cities such as Kladno, Ceske Budejovice, Plzen, Karlovy Vary, Usti
nad Labem, Liberec, Hradec Krakow, Pardubice, Jitawa, Brno, Zlin, Olo-
mouc, Ostrava, Opava, Gavierow and Most received special status. The
status of such cities (statutory) is determined by law and their charters.
Management in the cities of Brno, Ostrava, Plzen has its own peculiarities
distinctive from other cities, in particular:

— the municipal authorities carry out, in addition to the powers of the
municipal administration, in the respective territory, also the powers of the
district administration, unless otherwise provided by law;

— the city manager appoints and dismisses the manager of the regional
administration;

— in the event that the representative office is unable to meet within
6 months, the Ministry of Internal Affairs is entitled to dismiss it [9].

A municipality ruled by its elected representatives has, in full use of its
capabilities, the duties and rights assigned to it, and also satisfies the needs
of'its citizens. Citizens, in their turn, have the right to exercise control over
the activities of local self-government bodies, namely, the activities of the
mayor and members of the Council.

Municipalities are the part of larger local government units and represent
self-governing community of citizens governed by elected representatives of
the population: the municipal council and the senior citizen. Members of the
municipal council are elected by universal and equal election for 4 years. The
condition for participation in the elections is the residence in the territory.

Local communities of the citizens can monitor local activities. Bodies of
local self-government are independent, legal and economic entities. Bodies
of local self-government have the right to decide on the following issues:
to develop projects and approve municipal budgets, as well as reports on
municipal activities; freely distribute funds among the relevant services in
order to meet public needs; approve the composition of municipal enter-
prises and funds. Thus, it can be emphasized that the presence of a large
number of small entities does not positively affect the implementation of
the principles of effective local self-government.
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Municipalities can conduct administrative activities regardless of the
state, which may interfere in the affairs of the territories only in case of vio-
lation of laws and only within the framework of legislative norms. Munic-
ipalities have the right to dispose of property and conduct economic affairs
in accordance with their own budget (Article 101).

As a result, the administrative-territorial reform in the Czech Repub-
lic provided for the formation of a multi-level governance, inherent in the
EU. This has enabled these countries to derive certain benefits from the
EU structural policy and influence the process of implementing the EU's
regional policy through the Committee of the Regions. But experience has
shown that such municipalities are not capable of realizing self-govern-
ment functions, since they do not have the appropriate material resources
and the required number of specialists and officials. It is now clear that the
decision-making process will be effective in combining small entities into
large ones.

Municipalities provide for the solution of local issues independently
within the framework of self-government or carry out delegated powers
within the respective territories to the extent stipulated by special legisla-
tion. The spheres of self-activity of municipalities, which they carry out
within certain territorial boundaries, include economic development, social
security and cultural activities, environmental protection, as well as activi-
ties envisaged by special legislative acts [9; 1, p. 97].

At the local level there are 6242 municipalities.

The municipal councils include deputies elected by direct vote for a
four-year period. The Council of Deputies elects members of the executive
body — the Municipal Committee. Among them are the mayor and deputy
mayors. This executive body forms the commission.

The mayor is elected by a council of its members for four years. He
heads the Municipal Committee, Administration and Council. In munici-
palities where the Municipal Committee has fewer than 15 members, the
executive power is represented only by the mayor.

Authority of the municipal council:

— municipal budget;

— local development;

— municipal police;

— water supply;

— agriculture;
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— primary education;

— housing;

— social assistance;

— urban planning.

The Regional Assembly consists of members elected by direct vote for
a four-year term. This representative body controls the budget and subsidies
that are provided to municipalities. He is also a subject of legislative initiative.

The executive body for the region's council is the Regional Committee,
consisting of the president, vice-presidents and other members, who are
elected for a four-year term. This committee assists at the level of regional
governance and public services.

Authority for the region's council [10]:

— secondary education;

— roads;

— social assistance;

— environment protection;

— public transport;

—regional development;

— health care.

In the Czech Republic, as in most countries around, the contribution of
own revenues to local budgets remained too small.

The rights of councils for establishing local taxes were not passed by
law. In spite of this, associations of local authorities in many countries
focused on ensuring the transfer of a fair share of national taxes to the local
level. In the Czech Republic, municipalities receive 21 percent of the total
personal income tax and corporate profit tax. The distribution is based on
the population growth rate. This method of tax revenue distribution is fixed
in the law (as in Slovakia) and does not depend on decisions regarding the
State annual budget.

In the Czech Republic there is the Ministry of Regional Development,
which was established in 1996. It has the task of ensuring that the policy
of the Czech Republic is consistent with the policy of the European Union,
which traditionally plays a significant role in the regions [4, p. 271].

The municipality's governing bodies are the municipalities (the highest
self-governing body, which performs the most important powers in the area
of self-government), the municipal council (executive body) and the munic-
ipal administration.
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Thus, local self-government in the Czech Republic is one of the main
constitutional institutions that allows the population of self-governing ter-
ritories, regardless of the state authorities, to resolve certain issues of local
importance within the limits of their own and delegated competence, stipu-
lated by the law of the republic.

An analysis of the Czech experience will allow Ukraine to avoid the
standard political risks and negative consequences that may arise as a
result of the imbalance between the forms of government and the failure to
take into account the general trends in the establishment of democracy. At
the same time, it will contribute to the borrowing of positive institutional
changes, mechanisms for the implementation of the reform processes and
the establishment of a functional civil society. It should also be taken into
account that the reform of the local self-government system is a complex
and long-term process, the effectiveness of which depends on the legislative
provision of administrative reform and skilled administration.

In EU countries there are two-level (eg, municipality, district) or three-
level (village or parish, municipality, district) self-government model. In
Ukraine, the situation is similar. There are three levels: village, town and
city councils — district councils — regional councils. Plus, regional centers
are also territorial communities.

To prove local self-government to the absolute, that is, to one level,
does not seem expedient. The multi-level system, on the one hand, can
bring power closer to specific citizens at the village or village level, and
on the other hand, accumulate funds and staffing capacities at the district
and oblast level (district, region) to provide more complex services to the
population. It is clear that the rural community (or commune), especially
in Ukraine, is not able to receive a significant amount of funds and attract
high-quality specialists to implement complex infrastructure projects — the
construction of a hospital, school, gas pipeline, etc.

5. Conclusions
After analyzing the current state of local self-government in such post-so-
cialist countries as Slovenia and the Czech Republic, and after examining
the latter, on the whole, positive conclusions, European experts, in partic-
ular representatives of the Congress of Local and Regional Authorities, we
can state that the organization of local self-government in the Czech Repub-
lic meets the standards of the European Charter of Local Self-Government.
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Thus, foreign municipality knows various models and types of orga-
nization of local self-government. Differences in the construction of local
self-government systems depend on many factors: the country's dominant
political regime, the ideas of the organization of power and local gover-
nance, the state structure and the administrative-territorial division of the
state, national traditions, etc. The analysis of the basic systems and models
of local self-government, the characteristics of local governments of for-
eign countries allows us to borrow useful foreign experience for the modern
Ukrainian reality, and also take into account the negative experience of the
organization and functioning of the principles, functions and bodies of local
self-government of the respective countries. Changes in the economy, pol-
itics and ideology of modern states call for the adaptation of existing sys-
tems of local self-government to new realities. In addition, the practice of
municipality is constantly being improved, producing new models, forms,
types of organization of local self-government. The process of reforming of
local self-government is one of the most noticeable phenomena in the world
community. Its general tendency is the development of self-governing prin-
ciples and the decentralization of power, which simultaneously coincides
with the statement of the growing inability of the state to resolve some of
the issues of public life in centralized forms.

The achievement of the desired state of local self-government is impos-
sible without the implementation of a number of legislative and institutional
reforms. Such are the transformations concerning the administrative-terri-
torial system, the election of local deputies, the formation of executive bod-
ies of local self-government, the delegation of powers and control over their
implementation, the collection of local taxes, the maintenance of unprofit-
able enterprises, etc. At the same time, the orientation of foreign experience
in solving such problems and the fundamental values in the field of local
self-government of the European Union countries should not be avoided.

The development of the system of local self-government through the
reform can be considered as such that is ensured not only by external factors
but also by internal mechanisms, as the development through the processes
of self-organization. This development is primarily provided by the activity
of the officials of local self-government. This happens in cases when, for
example, an official, taking part in managerial decision-making, offers new
and effective methods for their implementation. In this case, the official of
local self-government is implementing an innovative type of behavior. In
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real conditions in the system of local self-government there are the pro-
cesses of the development through the self-managed development and man-
aged development.

The scientific literature on the management of innovations, deals with
the problems of the development of the new qualitative approaches to the
decision-making of innovative solutions, the creation of the strategic man-
agement systems. As for the historical perspective, it is necessary to point
out that initially the problem of the development of systems have been stud-
ied in the connection with the problem of the development of enterprises,
when developing the methodology of strategic management and planning.
Ineffective functioning of enterprises in a dynamic, competitive environ-
ment that was associated with the inability to determine adequately the
parameters of the environment and the immutability of functional structures
of enterprises, was the beginning of the transition to the development and
usage of methods of the strategic management.

Strategic planning includes the specific steps associated with the iden-
tification of the problems, strategic goals, the criterion of effectiveness of
implementation of the strategy, and others. In this case, with the aim of
expediting the system response on the external influence factors, some of
the strategic powers, as a rule, should be referred to the heads of the main
technological process (the managerial decision-making and service deliv-
ery). As you know, today advanced industrial corporations use flexible,
organic structures to govern innovation processes. In the first stage of the
innovation process (ideas, analysis and assessment, calculation of the bud-
get) employees gather in informal, poorly regulated project teams (creative
teams). And in the second stage (implementation of innovations) rigid, for-
malized organizational structures are used.

To improve the innovative climate in the system of local self-govern-
ment, should be implemented the mechanisms of the innovation policy. It
means that one of the directions of the development of the mechanisms
of the management of the innovations (reforms) may be the creation of
research groups on the development of policy of local self-government
reform, the strategy of its development.

So, the main success factors for increasing the effectiveness of the devel-
opment not only separate social institutions, but states, today, despite of the
global crisis, become the paces of transition to the sustainable development
and the usage of new knowledge in the system of local self-government,
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which includes the introduction of modern technologies and administrative
methods, the development of modern competences of the officials of local
self-government and so on.

It is necessary to open the way to a local initiative, to involve in the man-
agement of the affairs of their cities their inhabitants more actively — that is,
to fill the real meaning of the concept of self-government. Local authorities,
like the authorities of all other levels, should become open, transparent and
understandable.
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Abstract. The article deals with the problem of correlationship between
European principles of law and Christian values. The author analyses the
causes of current European legal system’s axiological crisis. Practice has
shown that the secularist principles enshrined in the Treaty of Lisbon have
led not to the dreamed multiculturalism, but to the erosion of European
identity as the basis of cultural-civilizational association. The historical
and philosophical methods allow to reveal the role of Christian values in
the creating of European law. The Christian spirit permeates the constitu-
ent documents and basic legal acts of the EU and the Council of Europe.
European principles of law are based on humanistic values such as human
dignity, freedom, equality and solidarity. These European values have their
own sources in the Biblical commandments. Love, charity and right to life
are the fundamental principles of the Christian humanism. Human dignity
as an ethical category acts as an axiological and teleological core of law
principles. Such axiological pillars as freedom, justice and responsibility
are the connecting links in the relation between European principles of
law and Christian values. The author shows the need for the legal state as
a guarantor of the balance of human rights and freedoms with duties and
responsibilities as higher Christian virtues. Divine origin of law and its sub-
jective perception as justice explain the spiritual foundation of the Rule of
Law principle. The Rule of Law establishes the supremacy of truth and jus-
tice, over formal legacy and political ideology; the priority of human rights
over the interests of the state; non-interference of the state with private life,
especially in matters of faith, and self-government of civil society struc-
tures, including religious organizations. Thus, it can be considered proven
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that the Christian values constitute the axiological basis of European law.
The author argues that these values have to be implemented in the legal
norms and must remain a powerful factor that regulates social relations,
even in a secularized Europe, especially in such sensitive areas as family,
the birth and education of children, and the care for those in need. Europe
should abandon any moral permissiveness. Europeans have to recall the
Gospel commandments and the principles of self-restraint, responsibility
and solidarity inherent in the Christian values and to consolidate them at
the legislative level.

1. Introduction

At the end of the XX and early XXI centuries, the European Union
experienced a period of creative inspiration and unprecedented expansion.
However, in the second decade of the new millennium, this unique interna-
tional association has plunged into a deep crisis. Financial, economic and
socio-political problems intertwined in one club. These negative processes
led to an increase in the positions of euroskeptics, which puts hopes for
solving these problems faster at national institutes than at pan-European
ones. As a result, practically in all EU member states, the centrifugal forces
began to overcome their integration intentions, and Britain even decided to
withdraw from the European Union. Thus, there is a real threat of EU dis-
integration. This threat put on the agenda the need for a systematic update
of the European Union. Obviously, the restoration of the building of the
European Union must begin from its basic structure — the legal system. But
for this, first of all, it is necessary to recall the value fundament that this
construction holds. Thus, the research problem is stated as follows: how
can Christian values affect the reform of the European legal system? The
current paper aims to reveal the role of Christianity values for the design of
EU integration’s legal framework and to substantiate the importance of the
Christian interpretation of such fundamental principles of European justice
as humanity and the Rule of Law in the context of modern challenges. The
definition of the axiological basis of European law has fundamental impor-
tance for the scientific analysis of its moral content in order to propose the
prospects for further development, and practical improvement of EU law
basic provisions. Understanding the moral basis of European law will also
help to direct law-making activity in Ukraine towards approximation of
Ukrainian law with the standards of the European Union more efficiently.
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2. European identity and the Christian spirit of the EU Constituent Acts

In a broad general sense, European law is a complex of legal systems,
united by the common cultural and civilization tradition of Europe. In a nar-
rower concrete sense, European law means, in the first, as the supranational
legal basis of the European Union, and as the acts of the Council of Europe
too. Last year the European Union celebrated three commemorative anni-
versaries. On March 25, 1957 the Treaty establishing the European Eco-
nomic Community was signed. This organizational structure ensures the
social and economic integration of Europe for 60 years. The quarter-century
since the signing of the Maastricht Treaty, which laid the foundation for the
European Union itself as a unique international establishment, was marked
on February 7, 2017. The 10th anniversary of the signing of the Lisbon
Treaty, which is still called the EU’s small Constitution, and launched a
qualitatively new stage in the functioning of the Union, was celebrated on
December 13, 2017. These acts are of enormous importance, because they
have created the framework of the modern European legal system. How-
ever, the jubilee year turned out to be a ‘celebration with tears in the eyes’
for the EU — so many cardinal problems fell on Europeans at the same time.

George Soros, who is known for his ability to look into the future, eval-
uates the crisis in the European Union more disturbingly. “The European
Union really broke. It has ceased to meet the needs and aspirations of its
citizens. It is moving to a chaotic disintegration that will leave Europe in
a worse condition than what we would have if the European Union had
not been created at all, — the authoritative analyst stresses. — Yes, it must
be admitted that the EU is built incorrectly. But we should not give up.
After Brexit, all those who believe in the values and principles on which the
EU was founded should unite in order to preserve it, but in a substantially
updated form” [1]. Under pressure from a number of challenges faced by
the EU, the President of the European Commission, Jean-Claude Juncker,
recognized the need to discuss the further model for the integration of coun-
tries on the continent. The leaders of the major European institutions aim
to improve governance to the extent possible under the current EU treaties,
extending the steps taken since the financial crisis. However, fundamen-
tal policies involving substantial sovereignty sharing remain vague. Since
they require a meaningful EU treaty change, they have been put on the
back burner, ostensibly to be brought forward after the UK referendum
and the elections in France and Germany. But, as Themis Themistocleous
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and Ricardo Garcia note, given the time required to effect a meaningful
treaty change, the current institutional framework will remain in limbo for
the foreseeable future, leaving Europe vulnerable to shocks [2, p. 22]. In
an attempt to present a new format for integration in which the European
Union would be able to overcome the existing crisis, the European Com-
mission on March 1, 2017 presented a White Paper on the future of Europe
by 2025. However, instead of the expected single model for the future of the
EU, the document offers five separate scenarios for the integration process
[3]. This fact testifies to the inability of European officials to outline clear
prospects for a united Europe. In our opinion, such confusion is explained
by the issue that the EU's value foundation, laid down at its genesis, has
been thoroughly washed up over the past decade.

While defending the importance of this foundation of the European
Union, Kadri Kaan Renda revealed the content of ideological disputes.
which unfolded during this period among the Europeans. He draws atten-
tion to the existence of two interconnected debate platforms that relate to
the content of the current stage of European integration. The first outlines
the debate between supporters of a liberal market economy (whose ide-
ology usually has Protestant roots) and their opponents — advocates of a
social market economy (whose ideas are based on the Catholic principles
of solidarity). The second is the debate between those who believe that the
basis of European integration should be the values of freedom, including
multiculturalism, on the one hand, and those who defend the position of
the need to protect traditional values — on the other [4]. In this sense, he
opposes the concept of secular and multicultural Europe, on the one hand
of the dichotomy, to the concept of Christian and anti-multicultural Europe,
on the other hand.

It should be noted that the Lisbon Treaty, which was signed by the lead-
ers of the EU member states in 2007 and came into force in 2009, enshrines
the basic principles such as pluralism, tolerance, solidarity, non-discrim-
ination both within member states and outside of them [5]. Although the
Christian parties demanded the inclusion in this document, which defines
the main directions of the restructuring of the European Union, also a pro-
vision on the prominent role of Christian values in ensuring European unity.
In this sense, they emphasized the Christian roots of Europe and advocated
that European identity and ideals can not ignore the role of Christianity in
their formation. For them, the European idea must be in line with Christi-
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anity. In this regard, Kenneth Houston points out that even before the con-
troversy over the Invocatio Dei, proposed for inclusion in the preamble to
the European Union’s defunct Draft Constitution, the role of religion in
European integration had moved toward the centre of political conscious-
ness [6]. However, the signatories of the document contrary to the recom-
mendations of the clerics refused to include the provisions on Christian
values as the basis of European integration, although they mentioned the
significance of religion as a whole. According to Sergey Mudrov, the text of
the Lisbon Treaty reflects the struggle between religious and secular actors
[7]. So, as a result 10 years ago the position of secular multiculturalism has
overcame. However, dramatic events unfolding recently in the European
Union — the onslaught of migrants from the Muslim countries of the Mid-
dle East, a surge in Islamist terrorist attacks, which in turn resulted in the
strengthening of ultra-right parties and, finally, led to Brexit — have shown
that the rebuilding of the European palace on the principles of secularism
led to the it cracking.

And in this regard, it is important to emphasize that the consideration of
the European integration is based on the fact that an identity is the leading
motive of some socio-political association. Speaking about self-identifica-
tion as a core of civilization, Samuel Huntington wrote: “Throughout his-
tory, civilization represented the highest level of identification for people.
Civilization is the highest cultural integrity. Civilizations are the largest
“we”, within which each feels himself culturally at home and distinguishes
from all other “they” [8, p. 43]. Obviously, in the second decade of the
twenty-first century the Europeans began to lose sentiment of a cultural
home coziness on their own continent. The British are hoping to escape
from someone else's influence over the Channel, more and more Frenchmen
in search of salvation of what Madame de Stal called ‘penser a 1’europ-
eenne’ (to think as European), hope for Marin Le Pen, voices of revenge
seeker, who got the motto ‘Germany for Germans!’ from the Nazi grave,
became louder in in Germany, the position of the euro-skeptics is intensi-
fying in Hungary and Poland. These facts indicate that the existing secular
EU multicultural project has created ambivalent and controversial feelings
about the establishment of a European identity.

And so, it should be reminded that the European project was conceived
as a value-oriented civilization association from its beginning. Robert
Schumann, one of this project’s developers, believed that European reunion
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would not be possible without “inspiration coming from its Christian ori-
gins”, and Europe is “the embodiment of universal democracy, in the Chris-
tian sense of the word” [9, p. 50]. The idea of a united Europe, which was
embodied in the Treaty of Rome on the establishment of European Com-
munities 60 years ago, has deep roots based on Christianity. Most scholars
agree that organized Christianity appears as a unifying force on the conti-
nent since the Middle Ages. Describing the historical process of forming the
concept of Europe as a holistic entity, Norman Davis points out that in the
absence of common political structures, European civilization could only
be determined by the criteria of culture, the special significance of which
usually gives the underlying role of Christianity [10, p. 7]. In addition, the
English historian underlines the role of Islam as a controversial factor in
European integration. “The emergence of Islam has defined the boundaries
of that new and compact entity, which was called the Christian world, — he
writes. — This world was the stronghold that allowed Europe to self-deter-
mination” [10, p. 189]. Consequently, the historical lessons and realities of
today lead to the conclusion that the need to preserve European identity puts
on the agenda of current EU policy the task of changing the principles of the
integration model. Challenges coming back to Europe by the Muslim world
in the form of mass migration and radical terrorist groups, require the return
of traditional Christian values not only to the consciousness of Europeans,
but also to the rules of setting up a common European home.

Those who really care about the future of the European Union should
remember the Jacques Delors’s prophecy, which in 1992 declared that “if
in the next twenty years we will not give our soul to Europe, taking into
account its spirituality and meaning, then the game will be lost”. According
to K. Houston, during the decade of J. Delors’s tenure as European Com-
mission President (1985-1995), the involvement of religion played a more
prominent role in strategic and affective considerations for further Euro-
pean integration [6]. The basic documents developed under his leadership
allowed the European communities to transform into the European Union.
So, Christian Democrates’ ideas provided a powerful impetus to the process
of creating the European Union.

Reflecting on the challenges and perspectives of the EU, Charles Tay-
lor notes that no matter how anyone expresses their convictions and their
position vis-a-vis the church, the roots of Europe are Christian, and there is
no way to get rid of it. The scholar concludes that the first general point is
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the obvious fact that religion has often been and continues to be an import-
ant component of many political identities. This is clearly visible, in some
cases, when it acts as the most important marker recognized as insiders and
outsiders. But religious identity also plays a different role — as the basis of
general, ethical, constitutional principles [11, p. 20-22].

3. Human Rights and Christian Humanism

In the context of this study, particular attention should be paid to the
fact that European humanistic values define the formation of the European
law principles. In general, references to these values are contained in the
Charter of the Council of Europe (1949), reaffirming the devotion to the
spiritual and moral values which are the common heritage of their peoples
and the true source of individual freedom, political liberty and the Rule of
Law, principles which form the basis of all genuine democracy [12]. In the
more elaborated form, the designated values were enshrined in the Maas-
tricht Treaty (1997) and specified in the Lisbon Treaty (2007) on the Euro-
pean Union as follows: “The Union is based on the values of respect for
human dignity, freedom, democracy, equality, the rule of law and respect
for human rights, including the rights belonging to minorities. These values
are common to the Member States in a society in which pluralism, non-dis-
crimination, tolerance, justice, solidarity and equality between women and
men prevail” [13]. A broad interpretation of the axiological foundations of
the EU provides the Charter of Fundamental Freedoms of the European
Union (2000): “Conscious of its spiritual and moral heritage, the Union
is founded on the indivisible, universal values of human dignity, freedom,
equality and solidarity; it is based on the principles of democracy and the
rule of law. It places the individual at the heart of its activities, by establish-
ing the citizenship of the Union and by creating an area of freedom, security
and justice” [14].

The analysis of basic legal acts shows that European values are complex
spiritual and moral formation based on the principles of humanism. But in
order to preserve these principles from destruction, it is necessary to find
their roots and strengthen it. Some scholars, and no such few, especially in
Europe, argue that this is rooted in secularism. Speaking about the humanist
foundations of human rights and freedoms, they oppose anthropocentric
worldview to theocentric. Considering rationalism as the driving force of
development, including the system of law, secularists consider religious
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beliefs as obstacles to progress. They value the Rule of Law from the point
of view of the existence of secular laws, and human rights in their under-
standing — is such a universal law, which is developed by people for people
[15]. However, in our opinion, such an approach is superficial and does not
reflect the depth of the valuable understanding of the concept of “human
rights and freedoms”.

And although, indeed, humanistic principles were first obtained by
legal consolidation only at the end of the XVIII century, it is safe to assert
that they were formed for centuries in the framework of Christian eth-
ics. In this context, it is interesting to mention the statements of Alcide
de Gasperi on the content of Christian heritage in European civilization:
“When I say that Christianity stands at the origins of European civiliza-
tion, I do not intend to pick up any exclusively confessional criterion for
assessing our history. I point to a common European heritage only, to the
moral that emphasizes human and his responsibilities” [16, p. 112]. There
is no doubt that philanthropy is a distinctive feature of Christianity. In the
Gospel, we find not only a clear commandment: “Love your neighbor as
yourself” (Matt. 22:39), but also a more complicated cognitive model:
“Love your enemies, bless those who curse you, who hate you, and pray
for those who offend you and lead you, so that you may be the sons
of your Father in heaven” (Matt. 5: 43-46). In a special way, Christian
humanity and solidarity are expressed in the words of St. Paul: “... Does
one member suffer, all members suffer from it? and when one member
rejoices, all members rejoice with him” (Rom. 3: 37-38). All these are the
laws of Christian life. This content of Christian ethics — charity, love and
respect for the dignity of every human being as the creation of God — was
the identifying marker of Europe and determined the further humanist
orientation of European law for centuries.

The right to life is the basis of the human rights system. The secular
statement in this regard is quite simple: the individual's right to life is con-
ditioned only by the fact that he is a human. But it is noticeable that this for-
mula lacks the evidence base. A more persuasive approach is that based on
the Christian conception of man as God's creation. “Christians do not speak
of human rights as ‘natural rights’, for this phrase suggests that human rights
are merely self-evident characteristics of the natural order. — Robert Terer
emphasizes. — Christians affirm that human beings have rights not because
they are part of the natural order, but because they are loved by God” [17].
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From the Christian faith in the creation of human like the image of God
to participate in the fulfillment of the Divine plan of human and the world
logically derived another basis for understanding the concept of human
rights concept — the dignity of the human person. Human dignity is condi-
tioned by the existential self, the desire to safeguard which gives impetus to
the genesis of human rights. This concept is the key to all Christian denom-
inations, because it is through it that its interpretation of the humanistic con-
tent of the Gospel finds its interpretation. “Therefore Christ, God and man,
is the deepest source and guarantee for the dignity of the human person, —
Baas de Gaay Fortman stresses. — The Christian Faith is seen as the deepest
foundation of all human rights. It illustrates how Faith-based approaches to
human rights may even lead to a complete synthesis of two missions that
are separate in origin and principle” [18].

Christian axiology of human rights distinguishes the value of life from
human dignity. Life is given by God, and dignity is acquired by human.
The person becomes dignified by doing good. Principles of good are given
in the biblical commandments. Hence, there are two types of freedom:
internal freedom from evil and freedom of moral choice. Freedom from
evil is invaluable. Freedom of choice is of value, and personality — dignity
only when a person chooses the good. On the contrary, when an individual
chooses evil, freedom of choice leads to self-destruction and harms the dig-
nity of man and social morality. Consequently, immoral dignity does not
occur, and therefore the separation of the concept of human rights and free-
doms from morality means its continuous profanation. Thus, human rights
can only be said if one or another doctrine recognizes human dignity as a
result of free choice in favor of good before the temptation of evil. Contrary
to the groundless accusations of anti-clericals, it is Christianity that carries
such a primitive humanistic assertion, arguing that God not only created
man, but also became a man in the image of the Savior, without dissolving
man in Himself. In the words of Richard Neuhaus, Christians affirm that
only a transcendent understanding of the dignity of the person will provide
a foundation for a Christian doctrine of human rights [19].

As a subject of moral consciousness, which is radically different from
the environment by being able to know God, human in his behavior must be
guided by the orders of the moral law, which is the embodiment of Divine
Providence. Accordingly, this law, which Immanuel Kant calls ‘categorical
imperative’, has an unconditional and a priori nature, it is not conditioned
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by external factors and forms the inner essence of human. The categorical
imperative proclaims: “Act so that the maxim of your behavior could be at
the same time the principle of general legislation” [20, p. 234]. In fact, this
imperative is the philosophical formalized commandment of Christ, who
proclaimed in the Sermon on the Mount: “All that you want that men do to
you, then you also do them” (Matt. 7:12).

And here we are faced with the dilemma of freedom, which consists in
the fact that the freedom of one person ends where the freedom of another
begins, so it is impossible to live in society and to be free from it. “A human
receives from God his essential dignity and, with it, the ability to exalted
himself above any social order in search of truth and goodness, — Pope John
Paul II noted. — However, it is due by the social structure in which he lives,
also by the education and the environment” [21]. Freedom allows a person
to succeed in ascending to spiritual perfection, but at the same time includes
the danger of disobedience, the failure to subordinate to God, and through
that — the fall, the tragic consequence of which is the existence of evil in
the world. “All is allowed to me, but not everything is useful. Everything is
allowed to me, but not everything is coming”, — Apostle Paul proclaimed. —
Let nobody seek his own, but each one [benefits] of another ... for what
would my will be judged by another's conscience?” (1 Corinth. 10: 23-24,
29). Freedom without responsibility and love leads in the end to the loss of
freedom. Considering this dilemma, 1. Kant relied on Christian postulates
and emphasizes that duty is the highest form of moral behavior [20, p. 342].

The relationship between morality and law, which is reflected in the
existential dilemma of the corelationship between human rights and free-
doms, on the one hand, and duties and responsibilities, on the another hand,
is a central theme in the debate that unfolds around the values of European
law. “Such themes are found in current debates — crucial debates in which
the requirement for truth and integrity (meaning) sometimes collides with
the idea of liberty, — Zaki Laidy asserts. — The Christian European move-
ment has in effect not made up its mind whether to accept the idea that the
invasive market principles can dispense with any form of transcendence.
It shows a reluctance to accept that liberty might become the absolute that
would be the basis for founding Europe to the detriment of a search for a
certain truth” [22, p. 69].

The controversy around the concept of freedom in the Christian dis-
course on human rights is closely linked to the philosophical dilemma
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‘human and society’. “In the name of a universally defined ‘human person’
it is always possible to consider itself as exempt from any obligation to a
particular community, — Alain de Benoit shows. — Absolute of humankind
faces then with the absolute of individual person” [23]. At the same time,
it is important to put attention to the fact that while the liberal philosophy
of human rights finds its starting point precisely in a separate personal-
ity and in its individual choices, the Christian conception of human rights,
formulates the human dignity as a priority of duties towards his neighbors
in compare with their own rights. Analyzing the features of the Christian
tradition, Lyudmila Ivanova argues that law thinking in Christianity does
not begin where a person finds the presence or absence (limitation) of his/
her own rights, but where he/she respects the rights of another person and
is humbled before them, is humbled before his/her freedom, allows it to be
different [24].

Current discourse on human rights and freedoms involves such press-
ing issues as abortion, euthanasia, biomedical reproductive technologies,
same-sex marriages. It should be noted that Christian morality in such cases
clearly requires the restriction of freedom in favor of responsibility. Alessan-
dra Nucci notes that many Eastern European countries are facing increasing
pressure from Western nations to abandon their traditional Christian val-
ues and religious heritage. The ethical issue that causes the most universal
outrage, in both the East and the West, is the rampant financial corruption
in political circles, an evil that no one questions. Instead, there are deep
disagreements in the areas of ‘life issues’, the family, and education. There
is no lack of examples of what the assault on traditional principles in these
areas can look like in the West. The attacks are repeated and progressive.
What we do know is that the people underwent a vicious and determined
undermining of tradition, and particularly of the principles which, in recent
years among Catholics, have come to be known as ‘non-negotiable’: life,
the family, and education [25].

This is particularly marked in relation to the right to a family and
freedom of marriage. Pope Francis I and Patriarch Kirill declare in their
Joint statement: “We regret that other forms of cohabitation today are
compared with a family based on marriage as an act of free and faithful
love between man and woman, while the consecrated biblical tradition
of the idea of paternity and motherhood as a special vocation of men and
women married out of public consciousness” [26]. And in this connection,
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it should be emphasized that the biblical notions of marriage were the
basis of Article 16 of the Universal Declaration of Human Rights [27]
and Article 10 of the International Covenant on Economic, Social and
Cultural Rights [28]. “The intensity of the struggle can be judged by the
fact that almost all the countries now sandwiched between a coercive new
West and a coercive old East are dashing to lock the definition of marriage
into their laws, — A. Nucci stresses. — More and more countries are tak-
ing action to include bans on same-sex marriage into their constitutions,
including Belarus, Bulgaria, Finland, Hungary, Latvia, Lithuania, Molda-
via, Montenegro, Poland, Serbia, Slovakia, and Ukraine. An amendment
of this kind is currently pending before Parliament in Macedonia” [25].
Defending the Christian axiom of life as the sacred gift of God, the Church
regards abortion and artificial insemination as a great sin. It is important
to emphasize that the Christian interpretation of human rights insists on
denying any nihilism. The Christian tradition stands for the right to life
and against the ‘right’ to death, for the right to creation and against “right”
to destruction, for the right to love and against same-sex marriages, for
freedom of speech and against slander and insult.

The dilemma of freedom arises also in the process of assessing the
principle of freedom of conscience and religion. From the standpoint of
understanding the axiological essence of the concept of human rights and
freedoms, it is important to emphasize that its approval at the initial stage is
connected with the recognition of the right to freedom of religion within the
framework of Christianity. But secularism in its radical form — anticlerical-
ism, taking over the right to own the truth in the last instance, acts as a mali-
cious violator of human rights and deploys democratic societies towards
totalitarianism in the end. “The process of European integration, which
began after centuries of bloody conflicts, has been perceived by many with
hope as a pledge of peace and security, — Pope Francis I and Patriarch Kirill
note. — At the same time, we warn against such integration that does not
respect religious identity. In particular, we see that the transformation of
some countries into secularized societies, alien to any memory of God and
His truth, entails a serious danger to religious freedom. We are concerned
about the current restrictions on the rights of Christians, not to mention their
discrimination, when some political forces, guided by the ideology of secu-
larism, which so often becomes aggressive, seeks to push them to the brink
of'social life” [26]. It should be defined that under this term secularism must
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be understood as anticlericalism, because freedom of religion is not one and
the same thing as freedom from religion.

The anticlerical model sooner or later degenerates into aggressive athe-
ism, which undermines the spiritual foundations of society. The metasta-
ses of this destructive process are manifested in many EU countries, and it
causes the Union's valuable crisis. A. Nucci disturbs that people in many
European countries are embarrassed or afraid to talk about their religious
affiliations. Holidays are abolished or even called something different;
their essence is hidden away, as is their moral foundation. And people are
aggressively trying to export this model all over the world. I am convinced
that this opens a direct path to degradation and primitivism, resulting in a
profound demographic and moral crisis [25]. So, the question arises: will
the modern European concept of human rights develop towards developing
principles that balance the various freedoms in society, or it will give privi-
leges for certain groups to impose their understanding of human nature and
human relations with others?

The aspiration to solve the dilemma of the relation of freedom and
responsibility leads to the necessity of substantiating the cardinal virtue —
justice. In this context, it is important to note that in the Christian tradi-
tion, the notion of freedom and responsibility necessarily correlates with
the notion of justice. It should be stressed that justice is relational, so it is
manifested through the relations between actors. “The human person does
not have rights as an individual, but in relation to others in community and
ultimately in relation to God. Thus, Christians affirm that human rights are
derived from faith and involve duties to God and one's neighbor, — R. Traer
emphasizes. — Human rights are not only derived from divine rights but also
constitute duties toward others. Christians assert that because God loves
all people, all people have rights and the corresponding duties to respect
the rights of all others”. [17]. The Christian demands of limiting individual
freedom in favor of responsibility come from here. And so, human must
again and again comprehend the difficult art of earthly human coexistence
as a ministry, purpose, duty, including legal.

Expanding the content of the assessment of social relations, based on
the criterion of justice, Thomas Aquinas pointed out that an act is ‘just’ or
‘legal’, if it is coordinated with another person by means of some equality
[29]. So, the concept of equality logically comes from the category of jus-
tice. This notion of justice is a distinctive feature of European principles of

173



174

Nesprava Mykola

law that interpret justice in terms of social equality and economic solidarity.
Christian tradition requires not only to build the economy on a moral basis,
but also through its active service to man, following the teachings of Apos-
tle Paul: “By working, we must support the weak and remember the words
of the Lord Jesus, for He Himself said: “It is more blessed to give than
brothers” (Acts 20:35). Solidarity and subsidiarity are fundamental princi-
ples of European law. Unfortunately, these principles are only declared, but
not implemented in Ukraine.

Other fundamental principle of European law — non-discrimination —
comes from moral values too. On this subject, the Christian tradition has a
clear position. Christians believe that “God from the same blood has formed
the whole human race for living all over the face of the earth (Acts 17:26)
and that in Christ “there is no Jew or Greek, there is no slave, nor free, no
man, nor woman because you are all one in Christ Jesus” (Gal. 3:28). This
fruitful source has to continue to nourish the value content of the human
rights concept that is the bar of European international and national legal
systems. Thus, Christian values do not accept the so-called ‘positive’ dis-
crimination that creeps up across Europe.

4. The Rule of Law and Justice

Europeans mean justice as mutual responsibility of a citizen (‘responsi-
ble individualism’) and of a state (‘responsible sovereignty’). However, the
correlation between the basic principle of human rights, on the one hand, and
principle of state sovereignty, on the another hand, is very contradictory on
practice. “Unquestionably then, the fellowship that human beings are called
upon to establish is not just a matter of envisioning the others as free and equal
creatures but also of doing justice and living together in peace, — B. G. Fort-
man states. — Naturally, the acceptance of that responsibility for protection of
the human dignity of everyone requires more than just a legal basis, no matter
what sorts of legal mechanisms for its realization may have been created.
Indeed, the ratification of treaties, the establishment of international courts of
human rights — access to which, and hence compliance, is entirely voluntary
for states to enter into — and the development of human rights jurisprudence
are not enough. The moral grounds for a conviction upon which responsible
behaviour rests have to be constantly nurtured on the basis of a worldview
shared by those concerned” [18]. And here the problem of the correlation
between the Rule of Law and the institution of Legal State rises topically.
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The categories ‘Rule of Law’ and ‘Legal State’ are cornerstones of
the modern European legal system, the corelationship between which has
a dialectical character. Sergey Maksimov puts the attention on the inter-
nal contradiction of an ideal based on these categories. He shows that the
emphasis of different ideological platforms on its various sides (enlightened
absolutism sought full rationalization of social life, and liberalism through
the idea of inalienable rights of the individual substantially restricted the
scope of state intervention) created two different models of the Rule of Law,
which are theoretically substantiated and practically applied. There are the
so-called Gobbs model, or the formal concept of the Rule of Law, and the
Lokk model, or the substantive concept of the Rule of Law. If the first model
constrained the arbitrariness of power by the existence of laws binding on
all persons and the same for all their application, then the second requires
the certain quality of these laws — they must protect human rights. That is,
restrictions are imposed not only on the executive and judicial branches of
power, but also on legislative power [30, p. 31]. It should be noted that in
the process of further development of philosophical and law thought, the
first model was found in the German-continental concept of a Legal State
(Rechtsstaat), where the law merges with the legal normes issued by this
state in fact, and the second model was justified by the Anglo-Saxon con-
cept of the Rule of Law in which law goes ahead of the state.

The collision between these models has not only the nature of scien-
tific discussion, but also a dramatic historical manifestation. “All Christians
agree that human rights laws are not authoritative merely because they are
laws passed by the state. The Nazi regime is a vivid example of the injustice
that can be done through the lawful edicts of a state. Moreover, the death
of Jesus, though unjust, was lawful, — R. Traer notes. — The law is to be
obeyed because it is right, not simply because it is the law. The standard for
the law must be sought outside the law” [17]. So, the Rule of Law implies
that the legal norm must be enforced because it is morally justified, and not
simply because it is a law. Thus, the spiritual and moral origins determine
the assertion of the Rule of Law over formal normative and legal acts of
state authority.

However, the diligent pursuit for the benchmarks of secularism and pos-
itivism, which were put forward by liberal Rule of Law theories at the time
of Enlightenment, led the philosophers to a standstill. After all, references
to natural law and social contract as the primary sources can not be accepted
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as logical arguments in favor of substantiation of the Rule of Law principle,
because they send us to the same conventional roots, which, according to
these theories, has the state. In this way, liberalism recognizes the right and
the state to be equal in origin, and, therefore, the priority of law can not be
considered proven.

In the idealistic-critical dimension the Rule of Law is an idea that encom-
passes a particular type of interaction between human and power and, in
general, focuses on the fact that the authority must be limited by certain
principles and norms, and could not go beyond these limits [30, p. 28]. Con-
vincing arguments in favor of understanding the Rule of Law are found in
Kantianism. 1. Kant defined the state as an association of the “plurality of
people subordinated to the legal laws” [20]. At the same time, the thinker
distinguished the concept of ‘law’ and ‘legacy’. Law as a social phenom-
enon is a cumulative product of individual ethos, which have a categorical
imperative for a rod. Thus, the realization of the principle of the Rule of Law
is due to the peculiar man’s sense of justice, which should be understood as
the subjective human perception of the supreme God’s law. The legacy is a
formal act of the state, which is intended to give the law the force of coer-
cion. This content I. Kant put in the notion of Legal State, and in this sense,
this concept is used as a criterion for membership in the European Union.

Thus, the Rule of Law means that state power must be limited by just law
in its supreme Divine sense, in the sense that such spiritual values as good,
truth, morality, conscience and justice were origin by God. Such perception
of the Rule of Law is a born European social tradition, which, unfortunately
corroded by anticlericalism. Thus, in the updated model of the Rule of
Law, both responsible individualism and responsible sovereignty must be
formed not only by legal levers, but also by the moral guidelines contained
in the Gospel commandments. Spiritual responsibility is based not on fears
of condemnation and sanctions, but on faith in God's law and His higher
judgment, which alone guarantees both the inevitability of punishment and
eternal grace. In F. Dostoyevsky’s word warned by the lips of his hero: “If
there is no God, then everything is allowed!” [31, p. 79].

It is important to emphasize that in the European democratic paradigm
the concept of human rights was formed as a counterweight to the author-
itarian state power. The separation of a certain spectrum of social relations
from state intervention is the basis of civil society. Ideologies that deny the
fundamental value of human dignity, at least in favor of something else,
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‘higher’ (nation, state, social or professional group, party, sects, etc.) — are
not legal because they are immoral. Supremacy above an ‘image and like-
ness of God’ can only be God who judges, punishes, but above all shows
charity to human. Therefore, for the Christian ethics, the content of human
rights and freedoms exceeds any political ideologies.

Such Rule of Law interpretation, which relies on justice, not on the legal
norms, is inherent for the Ukrainian social tradition. It has been confirmed,
in particular, by the Orange Revolution (2004-2005) and the Revolution
of Dignity (2013-2014). It should be noted that, on the contrary, in Russia,
historically prone to authoritarianism, public opinion does not perceive the
tradition of the Rule of Law, but the tradition of a strong state. The diamet-
rically opposite attitude to understanding the concept of human rights and
freedoms is one of the reasons for the value conflict between Ukraine and
Russia.

But this does not mean that Ukrainian authorities do not try to justify the
violation of human rights by so-called political expediency, which is often
camouflaged for national interest and security. Attempts by some officials
to regulate the order of sending church sacraments, to determine the avail-
ability of apostolic succession to the churches, as well as to close their eyes
to forcibly seizing the premises of religious communities, being justified by
the will of a some passionate minorities, are examples of the impolite ata-
vism of the Bolshevik practice of violating human rights and freedoms. The
principle of conscience’s freedom, constituting the state’s non-interference
with private spiritual life, at the same time implies the individual responsi-
bility for choosing his own path to God (in relation to children, such respon-
sibility is borne by the parents). Collisions that have re-emerged in this area
and stirred up public opinion in European countries, especially in Ukraine,
raised the question: will the modern concept of Rule of Law develop in
the direction to balance the different freedoms in society, or it will grant
privileges for nationalistic authorities or marginal minorities to impose the
understanding of human rights? The developing of European law principles
on the basis of Christian moral values will answer this question and help to
cope with the new challenges faced by Europe.

5. Conclusions
This study confirmed that Christianity is a marker of European civili-
zational identity and the spiritual core of its integration. Christian ethics

177



178

Nesprava Mykola

fills the constituent acts of the EU with moral content. By ignoring the
Christian “spirit of laws”, the existing secular multicultural project of the
EU has created ambivalent and controversial feelings about the establish-
ment of European identity and the implementation of the European legal
norms into the humanitarian sphere. Because the principles of European
law are fed from the source of Christian humanism, having as a moral
basis such values as the right to life, human dignity, freedom, equality
and solidarity. The Christian spirit lies in the constituent documents and
the main legal acts of the EU and the Council of Europe, even if they
declare freedom of religion. Thus, it can be considered proven that the
Christian values constitutes the axiological basis of European law. But in
recent years these basic values have begun to erupt in Europe. It means
that the soil leaves the underlying foundation of the European law system.
Losing support, the entire building of the European Union began to shake.
In order to relieve tension in society and revive the attractive energy of the
legal system, first of all, the Lisbon Treaty as a small constitution of the
EU, it is necessary to return the axiological basis — the Christian values — to
its legal area. The theological and philosophical concepts of Thomism and
Kantianism, substantiating the fundamental values of natural law, justice,
equality, human dignity, freedom and responsibility, laid the foundation for
the understanding of human rights as objective inalienable entities. This
concept of human rights is a cornerstone of European legal system. Jus-
tice, as a human’s reflection of the supreme God’s law, serves as a criterion
for the Rule of Law in Europe. Consequently, the principles of the Rule
of Law, confessing freedom of conscience and establishing secularism as
separation of the Church from the state, should not neglect Christian moral
norms. These norms, even in a secularized Europe, must remain a pow-
erful factor regulating social relations, especially in such sensitive areas
as family, the birth and education of children, and the care for those in
need. The aspiration for the revival of Christian values should cease to be
a speculative slogan of nationalists and right-wing conservatives, and have
to become a daily law-making mission of European authorities. Under the
conditions of democracy, the embodiment of Christian priorities in the
legal system does not repel others to the marginal periphery, but, on the
contrary, consolidate society. Using the positive experience of combining
the principles of European law and Christian values will contribute to the
improvement of Ukrainian legal system.
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at the scene of the offense. The concept of administrative jurisdiction is
considered from different points of view, provided in some legislative acts
or studied by administrative law experts in relation to the role of those who
are authorized to perform public administration jurisdiction. A key role is
played by those who implement jurisdic-tional powers. They must act within
law boundaries and in compliance with law to ensure effective protection of
human rights and citizens. Thus, it should be noted that administrative juris-
diction is a totality of statutory provisions of public administration powers,
including jurisdictional powers to deal with citizens' applications, to the rel-
evant authority determined by the administrative acts, following the admin-
istrative procedural; individual administrative cases where administrative
(disciplinary) coercion is imposed.

1. Introduction

Today, in order to tackle pressing problems of jurisdictional pow-
ers exercised by public administration authorities in Ukraine and foreign
countries it is of paramount importance to carry comprehensive research.
In this respect, the peculiarities of exercise of different administrative
jurisdiction types, status of public administration authorities, criteria for
division of administrative jurisdiction into types, conditions of exercise of
powers should be brought to the forefront. The solution of the major issues
would enable better development of an optimal model for proper exercise
of the jurisdictional powers by public administration authorities in Ukraine
as well as removal of final obstacles to public administration reform, also
dependent on the updating of procedure legislation.

Executive authorities exercise their powers every day that is not part of
administrative and executive activities, but their independent function. First,
their powers are delegated to them by the legislator in order to “unload” the
courts and to settle certain legal conflicts promptly. Second, jurisdictional
powers of public administration authorities are becoming increasingly
urgent to protect human rights and rights of citizens.

Thus, the executive authorities exercise jurisdictional powers every day,
and this activity does not act as part of discharge-executive activity, but as
an independent function of these authorities. Firstly, it is delegated to them
by the legislative power to “unload” the judicial branch of power and to
deal promptly with certain legal conflicts. Secondly, the realization of juris-
dictional powers exercised by public administration authorities becomes
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extremely relevant, since the latter should be an instrument for the protec-
tion of human rights and citizen.

2. Problem statement
We will add that in connection with the process of intensive integration
of our state into the European community, the cooperation with different
structures of foreign countries in the process of implementation of juris-
dictional powers exercised by public administration authorities for Ukraine
becomes more extensive in the European community. Let us turn to history,
and for the first time the notion of “public administration” in 1887 was
introduced by the future 28th President of the United States, Woodrow Wil-
son, in an essay called “The Study of Administration”, through which a
separate scientific and educational direction received its further develop-
ment. In this paper, Wilson wrote: “The purpose of administrative science
is to determine, firstly, what the government is doing, and secondly, how it
should carry out this activity effectively and with the lowest financial and
energy costs”. The emergence of a new form of governance in the public
sphere has been driven by the need to modernize the organizational struc-
tures and procedures that they use to make all public sector institutions
work better. Public administration refers to the effective functioning of the

whole system of political institutions [1, p. 5-6].

3. Survey methodology

In narrow sense of the very notion of administrative jurisdiction, the ref-
erence sources define administrative jurisdiction (from Latin jus, jur- ‘law’
+ dictio ‘saying’) as the set of legal powers of the relevant state bodies
established by law or other regulatory acts to resolve legal disputes as well
as to decide cases of offenses, that is, to determine legitimacy of the actions
of a person or other objects, and consequently to impose sanctions on
offenders [2, p.16]. Some legal scholars identify administrative jurisdiction
with legal proceedings, justice, judicial proceedings, with court jurisdiction
or judicial cognizance, the competence of a judicial body, as well as with
powers to decide cases and impose penalties [3, p. 414]. Others classify it
as the totality of powers of the relevant state bodies to settle legal disputes
and cases of offenses or as administrative and procedural activity of the
authorized executive bodies, that is, legal powers of government bodies and
officials to make decision in individual cases and impose appropriate legal
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administrative sanctions [4, p. 409]. Moreover, as far as a public authority
concerns, “jurisdiction” is defined as the legal power limits within which a
certain public body is authorized to act [5, p. 32].

Given the foregoing, it may be noted that the understanding of juris-
diction has undergone some changes, and today it is defined as a set of
powers of the relevant state authorities to resolve legal disputes and cases of
offenses [5, p. 26] or as an administrative-procedural activity of authorized
of executive power, that is, established by the legislative acts the activities
of state administration and officials on the resolution of individual cases
and the application of appropriate legal sanctions in an administrative man-
ner [6, p. 409]. Therefore, the jurisdiction has a certain state-power direc-
tion, because it acts on behalf of the state. These functions are carried out
and local governments are formed and their structures have certain rules
of administrative law competence — competence, rights and duties (pow-
ers) are responsible for the acts or omissions within their own or delegated
competencies involved in the administrative relationship regulatory or
security nature, perform public, executive, regulatory, licensing, registra-
tion and control functions. It is noteworthy that the administrative entity
is manifested in the local self-government in the exercise of functions per-
formed on the basis of the powers delegated to them. This is stated in clause
5 of Art. 3 of the World Declaration of Local Self-Government, paragraph
5 of Art. 4 of the European Charter of Local Self-Government and has its
reproduction in the norms of the Constitution of Ukraine (Part 3 of Arti-
cle 143), the laws of Ukraine on local self-government and on local state
administrations. The administrative and legal status of local self-govern-
ment bodies is guaranteed by the state and is protected by state government
that can take measures to protect the rights of local self-government bodies,
for example, when these bodies refer to the Cabinet of Ministers of Ukraine,
the President of Ukraine.

A significant place among the means of administrative legal protection
of rights and legitimate interests of citizens is given to a lawsuit on adminis-
trative acts, which is considered in the order of administrative justice — spe-
cial justice, aimed at resolving a dispute about administrative (public) law.

Consequently, one should agree with L. S. Anokhin, who claims that the
“jurisdiction” covers the powers of law enforcement and law enforcement
actors. These powers do not provide for the possibility of developing and
adopting new rules of law, they are aimed at implementing the rules in
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force. Jurisdiction is inextricably linked with the functioning of the institu-
tion of legal liability, since the latter can only be realized within the juris-
dictional process [7, p. 72-75].

In its turn, administrative jurisdiction is not only a type of jurisdiction in
general, but also an integral part of executive and regulatory activity of state
administration bodies, namely a specific type of law enforcement activity.
With its help, the subject of public administration gives a legal assessment
of the conformity of the object's behavior with the established legal require-
ments [8, p. 72-75].

V.B. Averyanov insists that the content of the institute of “administrative
jurisdiction” must be legally consolidate in the relevant legal act accordingly
to combine jurisdictional activity: a) executive authorized to hear complaints
of citizens and legal entities for illegally taken decisions, both lower power
and subordinates, that is, the scope of administrative appeal (administrative
“quasi-nationality”); b) executive authorized to apply measures of admin-
istrative liability (administrative extrajudicial justice); c¢) administrative
courts (administrative judicial justice) [9, p. 193-195]. Guided by the sec-
toral affiliation of legal relationships that arise in this case, one can distin-
guish criminal, civil, legal, disciplinary, administrative jurisdiction. Thus,
administrative jurisdiction is part of the jurisdiction of the state as a whole.
In this administrative jurisdiction inherent features of the general concept
of “jurisdiction”, also has a number of specific features [7, p. 492]. Since
the system of constitutional guarantees of human rights and citizens' spe-
cific role for judicial control of public administration is a significant factor
with regard to the activities of government agencies operating in the field of
public administration is taking into account the specific administrative pro-
ceedings. The subject of the dispute is the decision, action or inaction of the
public authority, therefore it would be important to establish that not only a
certain state authority or its official, but also Ukraine as the state as a whole,
can be involved as a defendant (party) in a case. This follows from the prac-
tice of the European Court of Human Rights. Under present conditions, this
is quite possible, since in the national court a substantive jurisdiction is pro-
vided for in disputes involving violations of citizens' voting rights, the right
to participate in a referendum, the granting of citizenship and residence per-
mits, in disputes concerning the recognition of a citizen as a disabled person,
a participant in hostilities for the protection of the Fatherland, the granting of
retirement benefits, the seizure of property for state needs, etc.
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Therefore, the emergence of administrative justice in a court (judges),
appellate court and the Supreme Administrative Court of Ukraine provided
the rules of administrative justice and this kind of judicial control of public
authorities strongly developed. However, one of the main problems in this
process is the formation of a judicial corps from authoritative, independent
judges who would have special knowledge, proper theoretical and practical
training in the sphere of application of the law in resolving disputes related to
administrative-legal relations. It is obvious that the realization of a citizen's
rights depends in part not so much on the law as on the discretion of the offi-
cial, and only the court is able to terminate administrative arbitrariness.

Therefore, in the process of carrying out administrative and jurisdic-
tional activities, public authorities, their officials and officers are called to
ensure the protection of public relations, which are formed in the field of
public administration, to fight administrative offenses, which are the most
numerous variety among other types of offenses.

In the legal literature of foreign countries, it is believed that the juris-
diction of the authorities is to implement functions for the practical main-
tenance of personal security of citizens, for the protection of public order
and public security, which has its components, i.e., is divided into admin-
istrative-supervisory, administrative and administrative-jurisdictional
[10, with. 7; 9, p. 84].

It should be noted that for a more convenient conducting of the research
one should take into account the division of legal systems of foreign coun-
tries into the general and continental. This division is caused by several
reasons: the main one is that in the countries of continental law there are
“written rules”, that is, adopted by the highest legislative authorities, crim-
inal, criminal procedure and other codes that regulate the activities of
law enforcement agencies and the process of detection and prevention of
offenses and punishment of offenders. And in the countries of the general
(statutory) law they are detailed in systematic codes and no law enforce-
ment bodies are governed by statutes (acts of Parliament) but by judicial
precedents [11, p. 143].

As an example, the United States law enforcement system is one of the
most complex in the world. There are three main legislative and enforce-
ment levels of jurisdiction exist in this country — federal, regular and local.
Each of these levels has different police structures for the application and
protection of relevant laws. So historically there are many differences
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between different levels of jurisdiction in the names, as well as in the func-
tions and powers of authority. The issue is even more complicated with
the rapid increase in the number of private security and detective offices
that perform many functions traditionally owned by the police. In turn, the
statistical analysis conducted by the author shows that the types of juris-
dictional authority of police forces of the United States are classified as:
municipal police departments; departments of sheriffs and ordinary police
departments in the counties; specialized police organizations such as the
Police National Park (Rangers), port police, traffic police and police man-
agement in the areas of university campuses; Staff Police Departments.

4. Purpose
Based on the theory of Administrative law and analysis of legal acts,
academic publications and other sources, the research is aimed at describing
legal regulation of jurisdictional powers exercised by public administration
authorities.

5. Discussion of the main issues

With regard to administrative jurisdiction in Ukraine, today the legal
phenomenon is characterized by execution of the established powers in
jurisdiction exercise, and at the same time, it is as an integral part of execu-
tive and regulatory activity of the relevant public executive authorities. So,
Panova I. V. describes four main approaches to interpretation of administra-
tive jurisdiction and suggests the fifth concept of the phenomenon. Accord-
ing to her definition, “being part, predominantly, of public executive bodies,
including judicial ones and local authorities, administrative jurisdiction is
of sub-law and law-enforcement nature in administrative jurisdictional pro-
ceedings established by law as: a) handling disputes; b) administrative law
enforcement; c¢) execution of public coercive penalty; d) performing secu-
rity, educational, and regulatory functions” [12, p. 47].

It should be noted that objectively, public administration is divided into
two forms of enforcement: operative-executive and jurisdictional. Under the
subjective criterion, two main approaches are distinguished in the theoreti-
cal interpretations of administrative jurisdiction, which can be convention-
ally labeled as “managerial” (narrow approach) and “multisubject” (broad
approach). The “managerial” approach reduces administrative jurisdiction
merely to the out of court activities of executive authorities. On the one
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hand, administrative jurisdiction can be described as activity established by
the laws for the public authorities and officials to deal with administrative
cases and impose respective administrative sanctions. On the other hand,
it can be regarded as a set of cases within the competence of administra-
tive agencies, unlike cases that fall within jurisdiction of courts. Also, the
notion of administrative jurisdiction can be associated with a certain kind
or type of executive and administrative efforts to resolve individual cases
that are disputes in the field of public administration. This activity is carried
out by implementing the relevant legal norms and require-ments through
extra-judicial measures (administrative enforcement). Jurisdiction takes
place when it comes to resolving disputes about rights. However, it should
not be downgraded to jurisdiction only to settle disputes about rights, and
the significance of this is that jurisdiction may be qualified as the actions of
special authorities performing punitive administrative jurisdiction. Under
the multidisciplinary approach administrative jurisdiction covers specific
cases involving rights and obligations or legal interests of individuals and
legal entities that the governing bodies consider. In this respect it is import-
ant to note that a number of legal scholars support a multisubject approach
and refer administrative jurisdiction to as a totality of static and dynamic
powers of a respective body. Bevzenko V.M. is certainly correct in defin-
ing jurisdiction in the administrative process as the procedure, regulated by
the current legislation, to consider and resolve cases concerning citizens'
complaints, administrative vio-lations and disciplinary misconduct of civil
servants and by the authorized bodies. Actually, the concept of administra-
tive justice, based on its philological content, means a certain management
competence of a relevant authority [13, p. 42].

In this respect, Kolpakov V.K. is right to say that administrative juris-
diction is divided into administrative regulatory (i.e., positive activity),
administrative judicial (i.e., resolution of public legal disputes) and admin-
istrative delictual, in other words that is, the competence to resolve cases
of administrative offenses, for which administrative penalties are imposed
[14, p. 257]. Having its roots in Administrative law the cited classification
exists in the form of three codes: 1) Administrative Procedure code; 2) Code
of Administrative Justice; 3) Code of Administrative Offenses. The validity
of the approach is demonstrated by the fact that these three sources have
long been the legal basis in EU member-states, unlike Ukraine, where the
administrative procedure code has not yet been adopted.
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It is important to add that a type of administrative delictual proceedings
is disciplinary proceedings. Particularly, the procedure of considering dis-
ciplinary cases contributes to an expeditious output in the cases and quick
address to failures of civil servants as well as mobilization of the latter
to do their work with high quality. To make an argument for the above,
Kolpakov V.K. marks out administrative judicial proceedings, a component
of administrative procedure, as the activity of public executive authorities
aimed at resolving disputes between different entities, including adminis-
trative and disciplinary enforcement carried out in the administrative proce-
dural manner [14, p. 284]. Furthermore, there are various approaches to the
disciplinary proceedings. According to Bandurka O. M. and Tyshchenko
M., disciplinary proceedings are a set of legal norms regulating social rela-
tions in law enforcement for imposing and executing disciplinary sanctions
[15, p. 284]. Bahrrah D.M. believes that the division of the administrative
procedure into the proceedings necessitates the formation of administrative
procedure law institutions (disciplinary privatization proceedings institu-
tion) [16, p. 15].

In general, disciplinary liability is one of the types of legal liability. It is
the duty of the person who violated the discipline to be responsible for his
wrongful acts. Such person is subject to disciplinary penalties prescribed
by law. The reason for bringing a civil servant to disciplinary liability is the
commission of a disciplinary offense, which means the violation of disci-
pline, wrongful guilty action or inaction, or a decision to be taken, consist-
ing in the failure to perform or improper performance by the civil servant of
his official duties, violation of the requirements established 8, 62 of the Law
of Ukraine “On Civil Service”. The direct manager of a civil servant has the
right to file a petition to the head of the civil service to bring a civil servant
to disciplinary responsibility for committing a disciplinary offense. The
head of the civil service who, in accordance with the procedure established
by the Law of Ukraine “On Civil Service”, did not take measures to bring
the civil servant subordinated to him to disciplinary responsibility for the
committed disciplinary offenses, non did he submit any information regard-
ing the commission of an administrative offense, corruption or related with
corruption of an offense, a crime against an authority authorized to con-
sider cases of such offenses, is liable in accordance with the law of Ukraine
“On Civil services «. Disciplinary offenses are: 1) violation of the oath of a
civil servant; 2) violation of the rules of ethical behavior of civil servants;
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3) disrespect for the state, state symbols of Ukraine, the Ukrainian people;
4) actions that harm the authority of the civil service; 5) failure or improper
performance of official duties, acts of state authorities, orders (orders) and
orders of directors, taken within the limits of their authority; 6) non-compli-
ance with the rules of internal service regulations; 7) exceeding of official
authority, if it does not contain the composition of a crime or an adminis-
trative offense; 8) non-compliance with the requirements of political impar-
tiality of a civil servant; 9) use of powers in the private interests or in the
unlawful personal interests of other persons; 10) submission of inaccurate
information about the circumstances that impede the realization of the right
to the civil service during the entry into the civil service, as well as failure to
provide necessary information about such circumstances that arose during
the service; 11) failure to report to the head of the civil service on the occur-
rence of relations of direct subordination between a civil servant and his or
her relatives within 15 days from the date of their occurrence; 12) absentee-
ism of the civil servant (including lack of service for more than three hours
during the working day) without good reason; 13) the appearance of a civil
servant in service in a state of drunkenness, in a state of narcotic or toxic
intoxication; 14) the acceptance by an official of an unreasonable decision
that caused the violation of the integrity of the state or communal property,
their illegal use or other damage to state or communal property, if such
actions do not include a crime or an administrative offense.

A civil servant can not be brought to disciplinary responsibility: if
6 months have elapsed since the day when the head of the civil service
learned or should have learned about the commission of a disciplinary
offense, not taking into account time of temporary incapacity of a civil ser-
vant or his stay on a holiday; if one year has passed since its commission.

Taking about account the provisions of the Law of Ukraine “On Civil
Service”, the procedure for bringing a civil servant to disciplinary liability
has the following mandatory stages: 1) initiation of disciplinary proceed-
ings by the subject of appointment (part 1 Article 68); 2) formation of a
disciplinary commission disciplinary case, in accordance with the require-
ments of Part 2 of Article 73; 3) consideration of the properly disciplined
case at the meeting of the disciplinary commission and making, following
the results of this consideration, the proposals of the Commission on the
issues of the higher civil service or submission of the disciplinary com-
mission to the subject of appointment (Part 9, Article 10, Article 69 ); 4)
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consideration of a disciplinary case by the subject of the appointment taking
into account the proposal of the Commission or submission to the disci-
plinary commission within 10 calendar days from the day of receipt of the
submission, which must include the removal of a written explanation from
a public servant or recording the fact of refusal to provide such an expla-
nation (Part 11 Article 69, Article 75, Part 5, Article 77); 5) acceptance by
the subject of the appointment of the reasoned decision on the results of
consideration of the proposal of the Commission or filing a disciplinary
commission and disciplinary case (Part 1, 2, Article 77) [17].

Please note that the service discipline in a state body is based on the
following principles: diligent and professional performance of the civil ser-
vant's duties; creation of proper conditions for effective work, their logisti-
cal support; promotion by results of work.

To sum up, theoretical research is expedient and makes it possible to
examine disciplinary proceedings, regardless of the sphere of the relevant
legal relations, as a structural element of the administrative and delictual
procedure, and to classify it as a kind of administrative jurisdiction of the
public administration authorities to exercise their jurisdictional powers.

6. Findings

However, it is worth noting that the classification of the public admin-
istration authorities vested with jurisdictional powers is diverse. So,
concerning the public administration bodies which jurisdictional powers
depend on the kind of proceedings, then the following classification can
be proposed: 1) handling applications of citizens and providing admin-
istrative services by public administration bodies, in particular public
authorities, local self-government, their officials, heads and officials
of enterprises, institutions, organizations irrespectively of the forms of
ownership, citizens’ associations entrusted to consider applications (com-
plaints), and administrative service centers (in accordance with Article
1 of the Law of Ukraine “On Administrative Services”); 2) administrative
and delictual proceedings where the legal status of the parties is regu-
lated by Article 213 of the Code of Ukraine “On Administrative Offenses”
and relevant provisions of the CUPA; and 3) administrative and delictual
pro-ceedings, where the executive authorities empowered with settling
disputes between different entities and imposing disciplinary sanctions in
administrative procedural manner, are regulated by the disciplinary stat-
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utes, regulations, provisions of the Labor Code of Ukraine and the law of
Ukraine “On Public Service”; and 4) administrative judicial jurisdiction
refers to the competence of administrative courts to try relevant cases
(Article 19 of the Administrative Proceedings Code of Ukraine).

It should be added that certain principles are also characteristic of
administrative jurisdiction. In this context, there is a sign that each princi-
ple must meet:

1) principles are always a normative and guiding basis, that is, enshrined
in the norms of law [18, p. 23]. If they are not enshrined in legal norms, they
are not the principles of law, since they are not legal, but remain political or
supervisory, in connection with which they do not and can not perform the
tasks entrusted to the administrative-procedural principles in the law and
proceedings, in particular;

2) only those normative and guiding fundamental ideas that envisage
the most general and important aspects of the jurisdiction of the inspec-
tion body, which directly determine its character, content and orientation,
can be considered as one of the principles. They characterize the nature
of this activity in general, all its parties and institutions. There can be no
general attitude to the principles of the right to completeness and speed of
the chosen measure of influence, immediate response to the offense, free-
dom of appeal, as it is — functional duties, subjective rights and general
provisions of the law;

3) the principles of administrative and jurisdictional activity should pro-
ceed from the general principles of law, and also be appropriately correlated
with the principles of administrative law, criminal procedure and civil pro-
cedural law;

4) the concept of the principles of proceedings conducted by officials
of the inspection body, provides for their interconnection and mutual con-
ditionality.

All procedural principles are closely linked. To identify their features,
they can be grouped by type: 1) depending on the nature of the normative
acts, in which their content is expressed on: — constitutional; — are enshrined
in other normative-legal acts; 2) depending on the subject of regulation
on: — organizational; — functional; 3) depending on their actions in the sys-
tem of law: — general legal; — interbranch; — industry.

Add that also highlight the system-wide principles of administrative and
jurisdictional activity, include the following: — legality; — priority of human
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and civil rights and freedoms; — individuality;- a combination of interests
of citizens and the state; — objectivity, combination of publicity and profes-
sional secrecy; — publicity; — independence and independence in decision
making, e.t.c.

With regard to the latter, we can note the following, that the fundamental
principle of administrative jurisdiction is, of course, the legality which pro-
vides for and is embodied in the strict implementation, observance of legal
norms (material and procedural) by all subjects of administrative proceed-
ings, regardless of whether it is a question of the competent authorities, or
about individuals or legal entities.

The principle of objectivity is aimed at the most complete exclusion from
the administrative activities of manifestations of subjectivity, one-sidedness
and bias on the part of officials as the central apparatus and territorial bod-
ies. Also, the principle of objectivity should be considered obligatory for all
authorized officials to deeply and thoroughly explore all the circumstances
that determine those or other variants of their behavior and decisions in the
process of administrative and jurisdictional activity.

The essence of the principle of humanism is respect for the dignity and
rights of the individual. Such a requirement is addressed to everyone around
this entity of law. Since this principle reflects the relationship between a
person and a society, it is natural that the ideas of humanism are embodied
in the content of the basic ideas of the laws of social management.

The principle of the combination of publicity and professional secrecy
should ensure open consideration of administrative cases, the right to pub-
licize the course and outcome of the case, the content of the decision
adopted on it.

The principle of justice is based on the formally-determined in the rules
of law the arguments about equity in various life circumstances. The main
guarantor of the affirmation of justice and the elimination of the unfair
treatment is the implementation of a full-fledged jurisdictional proceeding,
which corresponds to the letter of the law.

Justice is a prerequisite for jurisdictional proceedings, as well, because
without the determination of the object of control, the law-enforcement act
will not be fair. Legal regulation is subject to the volitional behavior of the
subject. Therefore, without ascertaining the will, which is the most signif-
icant for law enforcement, it is impossible to assert with certainty that the
situation is fully in line with the requirements of procedural law.
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The principle of independence and independence in decision-making is
closely interlinked with the principle of justice. The essence of the principle
above all is that any interference of other state bodies and their officials in
administrative and jurisdictional activities.

Of importance is the principle of equality of the parties, which in prac-
tice provides for the unimpeded opportunity for each party to participate in
all stages of consideration of an individual case. Important is not only the
provisions of Article 24 of the Constitution of Ukraine, which stipulates that
citizens of Ukraine have equal constitutional rights and freedoms and are
equal before the law. Every individual and any legal entity must be recog-
nized as equal and they must be given a real opportunity to truly exercise
their rights. The complainant is a citizen exercising his constitutional right,
which corresponds to the constitutional duty imposed on certain officials,
from which, in turn, depends on the adoption of the appropriate decision
on this complaint or the reasoned deviation of it. The principle of equality
before the law is that there can be no privileges or restrictions based on race,
color, political, religious or other beliefs, sex, ethnic or social origin, prop-
erty status, place of residence, language or other grounds [19].

The principle of protecting the interests of the state and the individual
means the necessity of proper use by the parties of the administrative and
jurisdictional process of their rights, taking into account the interests of the
state, ensuring the implementation of guarantees of rights and legitimate
interests of the person. Thus, the interests of an individual citizen can not be
recognized solely as a priority for other citizens taken together (as citizens
of the country as a whole). At the same time, modern political and legal
thought continues to focus on the extent to which the rights and freedoms
of an individual can be of decisive importance, may be sufficient reason for
them, for example, to justify (temporary, for example) restriction.

Finally, administrative jurisdiction is characterized by certain features: 1.
authority of public bodies and their officials to carry out their public adminis-
tration functions in accordance with the current legislation in order to resolve
legal disputes, to apply coercive penalties, to restore the rights violated, and
to make decisions in individual administrative cases. 2. presence of a legal
dispute, a dispute about a right, violation of the established legal norms, indi-
vidual administrative cases, disputable interest, which are considered admin-
istratively, i.e., out of court. 3. proper, full and comprehensive procedural
regulation of the activities of public authorities, parties and all concerned, as
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well as conditions for competition in the decision-making and establishment
of special procedural forms binding on jurisdiction. For example, it is com-
pulsory to draft a protocol, an act, and other procedural documents or appeal
to a court in accordance with the procedure established by law. 4. obligation
to take proper decisions or undertake appropriate legal acts for applying law
to a particular case, in other words to consider a dispute about a right, a
legal dispute or an individual administrative matter in fact. For example, it
includes issuance of a certificate of registration, an administrative penalty
order, or a decision to impose coercive penalty, etc. [20, p. 74].

7. Conclusions

All things considered are evident that it is a matter of priority to intro-
duce effective administrative jurisdiction under current administrative and
judicial reforms in Ukraine. Refocusing of government policy on the human
being as the highest social value necessitates strengthening the protection of
human rights against possible arbitrariness of the authorities. It should be
achieved by means of: further development of specialized justice for more
effective implementation of the provisions on fair trial rights of the Consti-
tution of Ukraine and the Convention on the Protection of Human Rights
and Fundamental Freedoms; eliminating groundless obstacles and restric-
tions on access to justice and simplifying the judicial procedure, increase of
availability of legal aid to all citizens; acceleration of the case processing;
and implementation of the certainty principle in legal relations; reinforce-
ment of the independence of judges as well as the role of the judiciary in
the state system.

Finally, the concept of administrative jurisdiction is considered from
different points of view, provided in some legislative acts or studied by
administrative law experts in relation to the role of those who are authorized
to perform public administration jurisdiction. A key role is played by those
who implement jurisdictional powers. They must act within law bound-
aries and in compliance with law to ensure effective protection of human
rights and citizens. Thus, it should be noted that administrative jurisdiction
is a totality of statutory provisions of public administration powers, includ-
ing jurisdictional powers to deal with citizens' applications, to the relevant
authority determined by the administrative acts, following the administra-
tive procedural; individual administrative cases where administrative (dis-
ciplinary) coercion is imposed.
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Abstract. The article is devoted to the genesis of credit legal relationship
as the notion in Civil law as well as historical transformations of its legal
regulation at the different stages of Ukraine’s development. The analysis
deals compliance of Ukrainian laws with international crediting standards.
The theoretical and practical recommendations on the improvement of law
implementation and legal credit regulation are made. The article argues that
the domestic legislation regulates the relations of consumer lending are
more perfect in the field of consumer rights protection in comparison with
other countries of the post-Soviet area. As for the EU countries, the legal
regulation and practical application of the credit institution used by the par-
ticipants in civilian circulation to meet their economic needs is deprived
of those gaps existing in the domestic legal system. In particular, it is a
question of the uncertainty in the Ukrainian legislation of issues related to
the use of misleading advertising by banks concerning lending conditions,
incomplete disclosure of information, difficulties encountered in assessing
the borrower's creditworthiness, the status of a credit intermediary, estab-
lishing unfair terms of consumer credit agreements, imposing by banks and
other institutions of additional and related services, lack of equal require-
ments to creditors, etc. The authors conclude that the change in the political
and economic situation in our country directly influenced the legislator's
approach to the legal regulation of credit relations. The transition of social
relations to the market economy has led to increased acquisition by the
subjects of the civilian turnover of goods and services on credit. However,
the current legal credit regulation does not always meet the requirements of
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practice. To date, Ukrainian legislation has legal acts that regulate lending
relations, while in the EU countries, credit agreements have been regulated
at the level of separate legislative acts since the previous century. Therefore,
the foreign practice of the separate credit institution has already deprived
of those gaps that Ukrainian legal system still need to fill up. In order to
eliminate the problems of legal consumer credit regulation it is necessary to
bring the legislation of Ukraine into conformity with the best international
practice.

1. Introduction

Economy of the developed countries is characterized by the domina-
tion of credit relationships. Embracing the total system of social reproduc-
tion, including production, distribution, exchange and consumption, they
have penetrated deeply into international economic relations. The proper
legal regulation of debt liabilities and the financial and credit system on the
whole is a guarantee of the stability of the market economy as well as com-
modity-money circulation of any developed country in the world. Today
there is a rapid development of lending, its volume increase and distribution
in society. The said factors require a comprehensive research of the genesis
of credit legal relations in Ukraine and the development of scientific recom-
mendations for the improvement of domestic legislation in this area. The
development of legal credit regulation in Ukraine is an integral part of the
world historical transformation of credit relations; therefore, it is logical to
begin studying the issue under discussion with the origin of this legal insti-
tution in the world ancient systems.

2. The genesis of credit relations in recent times

A prerequisite for the development of credit relations in their modern
legal sense can be considered the origin of borrowing relations (mutuum)
in Roman private law. Banks currently engaged in providing financial ser-
vices did not initially perform such functions. For example, it is known
that in ancient Rome there were argentarii, i.e. a union of trading owners
who set off mutual debt liabilities between customers and kept records of
deposits and cash provided on loan [1, p. 408]. The transformation of banks
directly into lending institutions dates back to the Middle Ages, in partic-
ular to the opening of the Amsterdam Bank in 1609. Consequently a real
and unilateral loan agreement no longer met the purpose of banking service
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to administer credit relations. It resulted in development of a complicated
bilateral obligation, which involves not only the borrower's obligation to
return the loan amount, but also the obligation of the bank to grant a loan.
G. Dernburg commented thereupon, “loans are often preceded by contracts
for loan transfer — pacta de mutuo dando and pacta de mutuo accipiendo.
Both transactions are usually united in the one, but each of them has its own
peculiarities. Pactum de mutuo dando — a contract for the transfer of things
on loan — is based on the silently acknowledged condition that a borrower
must be creditworthy when receiving it. Thus, this condition was provided
for by the contractor, who promised to conclude a loan agreement, since the
latter intended to grant a money loan, rather than lose it at all” [2, p. 277].

As for the promise of loan issuing, it should be noted that this transac-
tion was eventually transformed into a loan agreement. The credit opening
(sui generic), in the narrow sense of the word, is a promise to transfer, upon
request and at the disposal of the counterparty, the funds specified in the
agreement. So, the credit opening should be considered as an agreement on
the implementation of a loan in the future, or a grant of loan on the specified
terms [1, p. 449].

Over time, in 1922 the Central Committee of the Ukrainian SSR adopted
Article 218 stipulating a preliminary loan agreement. The credit reform of
1930-1931 led to introduction of the concept of a credit contract as an inde-
pendent transaction in the civilian turnover, which differed from the loan
agreement. Thus, Article 382 of the Central Committee of the Ukrainian
SSR (hereinafter referred to as CC, USSR), 1964 regulated the lending to
state organizations, collective farms and other cooperative and public orga-
nizations. This activity was carried out in accordance with the approved
plans and by issuing purpose term loans by the State Bank of the USSR and
other banks of the USSR as provided for by the legislation of the USSR.
And in this, mutual lending to organizations in kind or in cash, including the
issuance of advances, was allowed only in cases established by the legisla-
tion of the USSR. The conditions and procedure for lending by one collec-
tive farm of another for providing production assistance were authorized by
the Council of Ministers of the Ukrainian SSR.

As we see, not excluding entirely the construction of a loan agreement
for regulating credit relations, the legislation of the Soviet period compiled
the disposition of Independent legal institutions, Art. 382, CC, USSR, 1964.
As for lending to individuals, the relevant relations were regulated by Bank
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loans to citizens, Art. 383, CC, USSR, 1964 with a reference provision pre-
scribing that loans granted to citizens are issued by banks of the USSR in
compliance with the laws of the Union of Soviet Socialist Republics.

Significant changes in the development of the legal regulation of credit
relations was significantly changed due to the adoption of [3] the Funda-
mentals of Civil legislation of the USSR and the republics [4]. Accordingly,
Art. 113 of the Fundamentals stated that under the loan agreement (credit
contract), the lender (creditor) transfers possession of money or things
determined by generic features (full economic management or operational
management) to the borrower (debtor), and the latter undertakes to return
the same amount of money or the same number of things of the same kind
and the same quality in due time.

In the case of business loan the interest was charged as agreed upon by
the parties. In the absence of the agreement, it was determined by the average
interest rate of the bank at the location of the creditor. The loan to individuals
was interest-free. All of this points to the fact that the terms of loan and credit
were used as synonyms in the Soviet period. Over time, however, the inde-
pendent legal nature of the credit contract and its distinction from the loan
agreement has been increasingly supported in scientific legal publications. In
particular, there are the following distinctive features of a credit contract: a
special entity; the presumption of payment of credit services; the moment of
occurrence of the parties’ rights and obligations under the contract. Further-
more, a credit contract does not lose its generic relation to a loan agreement
that allows of applying the general provisions on the loan agreement to the
credit relations. Gradually, the approach was implemented for drafting the
relevant chapters of the Civil Code of Ukraine in 2004 [5]. In this regard, it
seems logical that Chapter 71 lacks for provisions on financial services.

Also, the Soviet period can be marked by the development of consumer
lending [6]. The vast majority of loans were granted directly in kind owing
to the instable financial system. The payment by installment for the pur-
chase of housing was a common practice. One of the most common types
of consumer lending was the sale and purchase of durable goods under the
payment by installment. By contracting, citizens acquired household items,
professional devices, agricultural equipment, and houses, cooperative and
small enterprises.

Consumer cooperatives played a significant role in satisfying the lend-
ing needs of the population. There were two types of credit: small and long-



History of credit legal relationship in Ukraine and its regulation in foreign...

term ones. Small consumer credit was granted for the purchase of food
products and necessities, for a period not exceeding one month and at a
rate not exceeding fifty percent of the salary. The responsibility for timely
repayment of credit indebtedness was relied on the administration of the
enterprise under the relevant agreement with the consumer cooperative.
Accordingly, the debt repayment was at the expense of payments deducted
from the borrower’s wages and transferred to the consumer cooperative.
Long-term credit was intended for persons who had shares in consumer
cooperatives. At the expense of their funds, individuals satisfied their needs
in consumer goods and household goods. Long-term consumer credits were
issued by banks as well as by state-owned industrial enterprises. The latter
provided a credit in commodity. The credit amount did not exceed one and
a half months' earnings and six months of the repayment term [7].

The cash credit was not common in the socialist period. In fact, the
funds were granted for the construction and major repairs of individual
dwellings, houses, cottages and improvement of individual holdings, for
the purchase of livestock, etc. Banks lent at the expense of their available
credit resources. It is important that the size of credits was approved in the
annual long-term lending plans by the Council of Ministers of the USSR.
However, the main resource of bank consumer lending was the return of
previously granted credits. Accordingly, the Council plans provided for the
terms and amounts of credit repayments.

As we noted, the classic contractual loan scheme was used for the legal
registration of consumer loan in Soviet times. Banks, mutual funds and pawn
shops act as the lender in this agreement. For example, if a citizen want to
buy a certain product on the basis of a sale contract, he was entitled to pay
part of his value by cash, and the rest of the debt could be converted into a
loan obligation. Thus, the sale agreement changed to the loan agreement. This
transformation arose as a result of the absence of the design of a loan agree-
ment in the text of the Civil Code of the Ukrainian SSR in 1922. Individuals
had the opportunity to conclude a preliminary loan agreement, the terms of
such contract were considered legal keeping the written form, regardless the
amount of money. At the same time, the lender had the right to request the
cancellation of the prelimiary contract, if the property situation of the coun-
terparty will significantly deteriorate in the future, in particular, if become
insolvent, or will stop paying. In the latter case it was assumed that the cred-
itor is entitled to charge interest on interest (so-called compound interest).
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In the sixties of the XX century, with the adoption of the Decree of
the Council of Ministers of the USSR “On the sale of durable goods to
employees and servants on credit”, consumer credit relations became more
poular. It was given the opportunity to define a special list of goods for sale
on credit, that, in turn, could be changed or supplemented by other durable
goods available in sufficient assortment. When a product was selling on
credit, at least twenty percent of the purchase price was paid by the buyer
by cash, the rest, as a rule, was repaid from six to twelve months. At the
same time the loan charge (amounting to one — two percent of the retail
value of the goods) was paid by buyers in favor of trading companies. In
order to simplify settlements, repayment of the granted loan was carried out
by means of retention of funds from the salary of the employee or servant
at the place of their main work and its corresponding inclusion in accounts
of trade organizations.

In addition to the sale of durable goods for loans in the Soviet period,
there were other forms of consumer lending. For example, loans to citi-
zens were provided for participation in housing and building cooperatives
(Decree of the Council of Ministers of the Ukrainian SSR “On housing con-
struction and cottage construction cooperatives”, “On housing construction
cooperation”, the Decree of the Central Committee of the Communist Party
of Ukraine and the Council of Ministers of the Ukrainian SSR “On Individ-
ual and cooperative housing construction”), for purchasing the livestock,
the development of a household in the case of a resettlement in the less pop-
ulated regions of the country (Ordinance of the Presidium of the Verhovna
Rada of the USSR “On the Measures to Strengthen the State Aid to Families
with a Child «), for purchasing, repairing and reconstruction of houses that
are empty, for the development of self-employment, for the construction of
individual houses and so on.

It should be noted that consumer lending by banks was of a slightly
different nature, since they rarely independently issued loans to citizens.
There were always three parties where intermediaries were trade organi-
zations, collective farms, state agricultural enterprises, and others. Sav-
ings banks were authorized to issue credits to citizens at the expense of
available deposits. Nevertheless, under their agreements, the borrower did
not obtain the funds in cash, but in the check of standard sample, that
entitled the consumer to buy goods allowed for sale on credit within the
credit limits.
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3. Legal regulation of credit relations in modern Ukraine

As a result of independence of Ukraine and its transition to the market
economy along with reforming of the banking system legal regulation of
lending relations have undergone radical changes. At present, Ukraine has
a developed banking system, including the National Bank of Ukraine; other
banks (residents and non-residents, registered in accordance with the law of
Ukraine); non-bank financial institutions exclusively authorized to accept
deposits, make loans or keep customer accounts; Deposit Guarantee Fund,;
banking infrastructure, as well as relationships and agreements between
them. It was the law of the USSR on banks and banking, 1991 that launched
legislative support for the functioning of the Ukrainian banking system,
although commercial banking institutions at the territory of Ukraine had
operated even before that.

The essential point is that the Ukrainian legislation, in comparison with
other post-Soviet countries, is characterized by regulation and development
of the relations at issue. In particular, credit relations are regulated by the
provisions of the Civil Code of Ukraine [5] and the Laws of Ukraine “On
Banks and Banking”, “On Credit Unions”, “On Financial Services and State
Regulation of Financial Services Markets” [8], and “On Protection of Con-
sumer Rights” [9], by the resolutions of the National Bank of Ukraine “On
Approval of the Rules of Providing by Banks of Ukraine Information to the
Consumer on the Conditions of Credit and Total Credit Value”, to name a
few. A special achievement of domestic legislation is the Law of Ukraine on
Consumer Lending, November 15,2016 [10] aimed at establishing a mech-
anism of protecting the rights and legitimate interests of the participants
in the relevant relations, creating proper competitive environment at the
financial market, increasing the level of public confidence in it, and provid-
ing favorable conditions for the development of Ukrainian economy. This
means that Ukraine is attempting to bring national legislation on consumer
lending in line with the provisions of European law and consolidate the
effective mechanism of protecting the rights of the borrower as the weaker
party in these contractual relations.

4. Legal regulation of credit relations in foreign countries
The formation and development of legal science in Ukraine is integral
and essential part of the world experience in the establishment of the rule of
law. Today, there is an objective tendency for international cooperation to
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intensify and deepen in economic, political, cultural and other spheres. This
necessitates mutual study of the experience of legal credit relations regula-
tion taking into account the peculiarities of social development in certain
states. In this regard, it is considered necessary to analyze the procedure
of consumer credit regulation in the legislation and law practice of foreign
jurisdictions.

First of all, it should be emphasized that at the current stage of the leg-
islation development the world leading states have already regulated the
lending relations by separate normative legal acts on credit for several
decades. So, the Council of Europe adopted the resolution on Preliminary
program of the European Economic Community for a consumer protection
and information policy in 1975. This document inaugurates the priority of
economic consumer interests on the principles of their protection against
unfair contract terms and losses arising as a result of improper services. The
resolution also stipulates that presentation of goods and services, including
financial ones, and methods of their selling should not mislead, directly or
indirectly, the persons to whom they are offered.

In 1987, the special EU directive on consumer credit came into force,
which sets requirements for the content of the credit agreement. So, in order
to protect the rights of participants in these relationships, the contract must
contain conditions for the actual amount of interest per annum, the condi-
tions for their change, the terms of the amount, the number and frequency of
payments, other costs that may be incurred in connection with the conclu-
sion and performance of the contract, the information on the total amount
of all specified payments, the terms of the elements of expenditure not taken
into account when calculating the actual annual percentage, but subject to
compensation by the consumer in the event of certain circumstances, and
a list of such circumstances. Annex 1 of the Directive details the standard
terms of various credit contracts as recommended for application in the
national legislation of the EU Member States. For example, the indispen-
sible terms of a credit contract concluded for acquiring goods and services
are: the description of the goods and services being the subject matter, the
price, the amount of the first payment, the total cost of the credit, num-
ber, frequency and amount of subsequent payments, indications that entitle
the consumer to discharge the obligations before the date of expiry and
therefore, obtain a proportional reduction in the cost of the credit, the name
of the person who posses the goods, on the conditions and the term when
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the consumer becomes the owner of the goods, the detailed methods of
securing the credit obligation, the time limits for the consumer’s withdrawal
of the contract, etc. The overdraft credit agreements must also specify the
maximum amount of the credit or the procedure for its determining, the
conditions for its using and repayment, the time limits for the agreement
withdrawal, etc. The Directive focuses on credit agreements aimed at pur-
chasing goods, works and services by consumers. The detail regulation is
provided for the case when the consumer obtains a credit under a pre-ex-
isting agreement between the creditor and the seller (supplier) of the goods
(services) that prescribes granting credits to the consumers of the speci-
fied seller (supplier) in order to acquire the goods (services) of the latter. If
the contractual goods (services) are not supplied to the consumer or their
quantity or quality is not in compliance the contract terms, the consumer is
entitled to apply to the creditor for redress (Article 11 of the Directive) [11].

Subsequently, many EU member states have implemented the Directive
in national legislation by adopting special laws or amendments to the cur-
rent regulations. Nevertheless, it should be noted that to date, the consumer
lending market in most European states has some pronounced domestic
peculiarities owing to the national lending culture.

A pan-European feature of the consumer credit regulation is that special
legal acts embrace contractual obligations under mortgage credits. More-
over, it is common practice to formulate so-called general conditions of
the contract, which become the key instrument for regulating the consumer
services supplied by both financial institutions and non-financial organiza-
tions. The EU Directive and national laws set forth the requirements for the
“general conditions”.

The theory of general credit conditions dominates mostly in Germany,
where the relevant law (Allgemeine Geschéftsbedingungen der Banken)
was adopted in 1974. The law contributed to generalizing the established
court practice of resolving credit-related disputes as well as established the
standard wording of void contract terms. It is the Federal Union of Ger-
man Banks, a non-profit organization uniting various credit institutions that
develops general conditions of credit agreements in Germany. Most Ger-
man banks apply the general conditions as their own local legal acts.

Consumer loan relations in Germany are regulated by the Law “On
General Terms and Conditions of Credit Agreements”, by the Civil Code,
the Law “On Consumer Lending,” as well as by the Special Law “On the
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reneging on a deal “in front of the Entrance Door”. Let consider these legal
acts in more detail.

The Law “On Consumer Lending” was adopted in Germany in 1990 and
contains rules on bank lending, on contracts with a clause on payment
installments, on contracts aimed at financing production, sales of goods,
provision of services, employment contracts. Paragraph 3 of the specified
normative act carries out a special distinction — establishhes the types of
credit or intermediary agreements (concluded during consumer lending),
and the cases when its provisions apply. At the same time, it is noted that
the provisions of the Law “On Consumer Lending” have priority over other
legal acts regulating the mentioned relations. The Law defines an agree-
ment on consumer lending as an agreement under which a business entity
(the creditor) provides or undertakes to provide a consumer (a borrower)
with a payable credit in the form of a loan, it include an arrangement for
the installments of the payment or other financial assistance. At the same
time, the law establishes a minimum amount of consumer lending. So, if a
loan is provided for less than € 200, it is not considered as consumer loan.
Also, contractual relationship between worker and employer couldn't be
considered as consumer credit relations, if the interest rate for such loan is
less than adopted in the market turnover. The contract concluded within the
framework of housing construction, carried out on the basis of public-law
decisions on the allocation or on the basis of a budget subsidy also couldn’t
be considered as consumer loan relations, if the contract is concluded
directly between the consumer and a public entity allocating construction
costs with an interest rate less than adopted in the market turnover. The law
regulates in detail the issues related to the execution of an application for a
loan, the liability of the borrower for late payment, the order of execution
and the order of debt repayment, the procedure for termination of the loan
agreement, etc. Also German law establish the concept of an agreement
on credit intermediation, whereby a special person — a credit intermediary
(for a fee) takes appropriate actions from mediation in the interests of the
consumer or is looking for the possibility of concluding a loan agreement.

Sufficiently useful for the regulation of Ukrainian property turnover are
the rules established in German legislation on “interrelated transactions”. In
accordance with paragraph 9 of the German Law “On Consumer Lending”,
if goods (works, services) are acquired at the expense of credit funds, the
relevant contract (sale contract, etc.) together with the loan agreement form
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the interrelated transaction, therefore, such transactions should be consid-
ered as a whole, in their economic unity. The expression of the consum-
er's willingness aimed at concluding such an interrelated transaction that
becomes effective only if the consumer does not declare the refusal from it,
in accordance with the established procedure. If, at the time of the consum-
er's refusal, the amount of the loan has already been transferred to the seller
(the performer of works and services), in the relations with the consumer (in
terms of the legal consequences of such refusal), the creditor enters into the
rights and obligations of the seller (executor) under the relevant agreement.

Exploring the concept of interrelated transactions in German law, we
should pay attention to the provisions of the Law “Reneging on a Deal” on
1986, that regulate issues relating to the protection of consumers' interests
against a possible kind of damage arising in the so-called “direct trade”.
These are cases where the client is not well-informed about the quality and
other characteristics of the goods or services offered to him. In this con-
nection, the consumer may not always correctly decide on the appropriate-
ness of acquiring the corresponding goods (works, services), to establish
correctly whether they meet his real requirements or not. For example, in
the case of purchasing a product in the catalog, the consumer often has no
opportunity to compare its quality and price with the similar characteristics
of other goods of this type or doesn't aware the risks associated with the
purchase of such goods. Thus, the consumer has the right to refuse to repay
the loan (transferred to the seller in order to pay for the purchased goods)
in the presence of circumstances that give him the right to refuse the fulfill-
ment of the obligation arising from the sale contract.

In German law enforcement practice there is a problem of competition
between the norms of the Law “On Consumer Loans” and the Law “Reneg-
ing on a Deal”. In short, it is decided by such a rule: if in a specific situation
the provisions of the Law “On Consumer Credit” should be applied, then in
accordance with part 2 of paragraph 5 of the Law “On waiving of transac-
tions” the provisions of the latter shouldn’t be applied.

Having significant features of legal credit agreements regulation English
law differs from respective legal acts in other jurisdictions. The law of
1974 thoroughly and sufficiently regulates every detail of a credit transac-
tion. To take an illustration, it stipulates the title of the document, the print
size, the degree of contrast between the print and the paper on which a
contract is printed. In accordance with English law, a credit agreement must
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contain the conditions of the total credit amount, annual interest rate, credit
repayment schedule, etc. Moreover, the specified items cannot be “mixed”
with others, but should be located next to the document field intended for
its signature by the debtor. In certain cases violations by the creditor of
the legal requirements for the form and content of the contract entails the
inability to enforce the credit agreement.

In English law, the rights and obligations of the parties to the loan
agreement are regulated in detail. An essential condition is the obligation
of the creditor to provide the borrower with information related to obtain-
ing a loan and the fulfillment of the terms of this transaction. The law
states that the creditor must inform the borrower within seven days from
the moment of his claim about the credit agencies he has addressed in
order to obtain information about the borrower. In this case, the borrower
also has the right to obtain a copy of the file with information that has been
transferred to its future lender from the relevant reference credit agency.
Due to the fact that the borrower has the right to return the received loan
ahead of schedule, the creditor has the obligation to provide information
on the amount of loan debt within twelve days. In case of delay by the
debtor of repayment of a credit obligation, the creditor should request a
payment of the debt to the borrower, and the latter has the right to fulfill
its obligation within seven days.

It is worth paying attention to the provisions of English law that prohibit
the inclusion in the text of the loan agreement the deliberately bonded (for
the debtor) conditions. For example, in accordance with the 1974 Act, a
loan agreement may be declared void as imposing a person in an extremely
disadvantageous position if it is proved that the loan payment, established
by the contract, is too large or if the loan agreement contains other condi-
tions that contradict the notion of “honest trade”.

The essential thing about the law of United States of America (herein-
after referred to as USA) is that it has its own peculiar features of the legal
credit regulation. The US banking regulation has a special sub-sector, Con-
sumer Protection law, including four primary laws: the Uniform Consumer
Credit Code (UCCC ), The Truth in Lending Act (TILA), the Fair Credit
Reporting Act (FCRA), and the Law on Equal Credit Opportunities (Equal
Credit Opportunity Act (ECOA) [12; 13; 14]. The laws establish “fair” rules
for granting a credit and the maximum amount of credit payments as well
as the sale of goods rules of installment and deferred payment, and special
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contract clauses, etc. A particular focus is on the methods of judicial protec-
tion of the creditor, and the cases where the court is empowered to discharge
foreclosure and distress. The laws also secure the consumer rights of the
advanced credit repayment without any extra charges or penalties; whereas,
if all contractual charges have already been paid, they are subject to cor-
responding reduction. The US laws guarantee the right of the consumer to
receive complete and accurate information on the credit terms. Specifically,
the text of the contract must be clear and unambiguous.

Thus, the creditor is obliged to inform the consumer about the annual
interest rate, the total amount of payments on the loan, the amount of taxes
and other mandatory payments that should be paid in connection with the
loan, to disclose to the consumer the terms of the insurance contract, that is
entered in order to ensure fulfillment of the credit obligation, as well as to
indicate the amount of any other additional costs and penalties related to the
conclusion of a consumer lending agreement.

The Law “On Provision of True Information at the Time of Loans Pro-
viding” regulates in detail the guarantees of consumer's rights in the course
of lending. The most important of these is the obligation of the creditor to
provide in writing the information about the “the true coast of credit”), that
is determined by the contract, expressed in percentages per annum. The
consumer should be informed how such interest has been calculated. Thus,
before the bank gives the consumer a so-called credit line, he is obliged
to provide the latter with the following information: the full name of the
creditor; the amount financed; the financed fee; the annual percentage rates,
except the cases when the loan amount does not exceed seventy five dollars
and the payment for the loan is no more than five dollars or the amount of
the loan exceeds seventy five dollars and the fee for its delivery is no more
than seven and a half dollars; total of payment; the amount and period of
payments; in case of sale of real estate — total sale price; detailed explana-
tion of all the above conditions of the contract; an indication that the stip-
ulated payment for a pledge (guarantee, suretyship) will be charged in the
event of the provision of the said methods of provision; the amount of fines,
penalties that may be imposed on the debtor in the event of late payment;
the condition whether the consumer has the right to reduce the amount of
the loan fee in case of his early repayment or not.

The practice of applying the provisions of the Law “On Providing Reli-
able Information in Providing Loans” in the American legal system allows
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to identify the most typical violations committed by banks in the field of
consumer lending, that, in turn, can be taken into account in order to prevent
their occurrence in domestic law enforcement practice. For example, there
are frequent cases when in the text of the loan agreement the mandatory for
the consumer information is posted in such a way that it is difficult for a
professionally unprepared person to separate it from general information;
missing the indication of the amount of the provided loan; it is difficult to
understand specific terminology; the indication of the amount of the loan
is not distinguished from other information that is subject to mandatory
notification; there are no indications of the amount of the loan fee and the
real interest rate (or it is indicated in the form of annual interest); does not
specify a schedule for making payments for repayment of a loan obligation.

It should also be noted that one of the peculiarities of American leg-
islation governing consumer credit relations is the detailed regulation of
so-called “consumer credit reports”. This special agencies providing cred-
itors certain information about the creditworthiness of the consumer, his
personality, reputation, life style, his possibility to non-return the loan and
other information collected and used for making decisions about capacity
of consumer to meet the demands made within the concluded loan (and,
together with it, the insurance) obligation. In addition, US Law “On reli-
able credit reports” ban discrimination in every sphere of lending activities
including advertising, filing and consideration of loan applications, assess-
ment of creditworthiness, accounting and repayment of the loan. The law
also prohibits discrimination based on sex, marital status, age, race, color,
religion, national origin, or state aid. Some provisions of this law are quite
interesting, for example, creditors are not entitled to demand information
about the spouse of consumer except when the latter resides in the munic-
ipal building and the other spouse is responsible for the debt or the con-
sumer relies on the income of the other spouse during the repayment. Under
the provisions of US law, creditors can not require from the consumer the
information about his marital status, ability and attitude to having children,
shall not to be interested in information about the source of income of the
consumer, if the income is formed by support payments or similar sources
of financial assistance. An exception are the cases when the creditor prop-
erly clarifies to the consumer that he is not obliged to report such data, if he
does not want the creditor to take into account such information during the
establishment of creditworthiness.
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The US Law “On Equal Lending Opportunities” sets requirements
that also should be observed during implementing consumer lending. It is
allowed to use the system of selective provision of a loan, if it is statis-
tically substantiated, does not contradict the legislative requirements and
does not allow discrimination on the grounds of age, marital status, sex of
the applicant; during assessing the creditworthiness a creditor may not take
into account the information contained in telephone directories; if a person
submits an application for the provision of an unsecured loan and for con-
firmation of his creditworthiness indicates that he has certain property, the
creditor is entitled to demand the signature of the spouse of the applicant
or other person on a document certifying the possession of such property
in case of non-repayment of the loan; creditors are obliged to inform con-
sumers about their decision to grant a loan within thirty days; the message
is allowed verbally, however, at the request of the applicant, must be made
in writing and so on.

The US Law “On Equal Lending Opportunities” sets requirements
that also should be observed during implementing consumer lending. It is
allowed to use the system of selective provision of a loan, if it is statis-
tically substantiated, does not contradict the legislative requirements and
does not allow discrimination on the grounds of age, marital status, sex of
the applicant; during assessing the creditworthiness a creditor may not take
into account the information contained in telephone directories; if a person
submits an application for the provision of an unsecured loan and for con-
firmation of his creditworthiness indicates that he has certain property, the
creditor is entitled to demand the signature of the spouse of the applicant
or other person on a document certifying the possession of such property
in case of non-repayment of the loan; creditors are obliged to inform con-
sumers about their decision to grant a loan within thirty days; the message
is allowed verbally, however, at the request of the applicant, must be made
in writing and so on.

5. Conclusions
Thus, we can conclude that the legislation of Ukraine in the field of pro-
viding banking services to the population lags behind the leading countries
of the world for several decades. It is quite clear that the desire of domestic
legislators to bring legal regulation of the studied relations closer to the
European level, especially today, when the implementation of the national
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strategy of European integration takes place. It is absolutely necessary to
take measures to ensure the rights of consumers in the use of consumer
lending, the formation of mechanisms for the protection of these rights in
case of violation. At the legislative level, it is necessary to consolidate the
creditor's duty to provide the consumer with complete information, as well
as to determine the liability of creditors for providing incorrect or incom-
plete information on lending. It's important to regulate the provision of a
wide range of banking services in the field of retail consumer lending and
mortgages; to ensure the protection of the rights of citizens during using
such loans; to simplify procedures for foreclosure by lending institutions;
to expand the list of means of securing an obligation; unify the procedures
for satisfying collateral-secured claims of creditors, including the cases not
related to the liquidation and bankruptcy of the debtor.

The analysis above proves that the legislation of Ukraine regulating
bank services is decades behind the leading countries of the world. All of
this explains an appropriate desire of domestic legislators to bring legal
regulation of the relations at issue in line with the European standards that
is essential for implementing the national EU-integration policy.

On the basis of the foregoing, it should be noted that in the pre-revo-
lutionary period of rule-making for the regulation of relations that arose
in connection with the time-limit, paid transfer of money or things deter-
mined by the generic features to the ownership used traditional, known
from the time of Roman private law, civil-law construction of the contract
loans. The first mention of the credit transaction in the scientific legal lit-
erature is related to the provision of a sign of consensus to the real loan
relationship. It was assumed that individuals could agree on a promise to
provide a loan qualifying as a preliminary loan agreement. In connection
with the further development of the banking system, this promise was trans-
formed into a loan agreement that eventually turned into an independent
civil law institute. So, in Soviet times, already in the process of financial
reform of 1930-1931 years the credit was introduced in the civilian turn-
over as an independent type of contract. Further development of this legal
institute established in Art. 382 of the Civil Code of the Ukrainian SSR in
1964, that established lending to state organizations, collective farms and
other cooperative and non-governmental organizations in accordance with
approved plans by issuing targeted fixed-term loans. With the adoption of
the Fundamentals of Civil Legislation of the USSR and the republics the
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loan was granted the status of an independent civil-law agreement (Article
114), which, having acquired a consensus character, did not lose its clan
belonging to the loan agreement. This led to the possibility to regulate such
relationships by applying general provisions on a loan agreement to them.
Subsequently, such an approach was used by the legislator in preparing the
relevant sections of the Civil Code of Ukraine in 2004, that explains the
absence in the contents of the said legal act of separate provisions dealing
with relations of, for example, consumer lending. As for the latter, it should
be noted that they have become widespread in the society during the Soviet
period, however, at that time, consumer lending was mostly identified with
a commercial loan (relations that arose in connection with the provision of
an advance, prepayment, deferral or installment payment) It is worth point-
ing out that, in general, during the period of socialism, credit relations were
used in the sphere of “planned” economies and served as a way of distrib-
uting public credit resources not only to legal entities, but also to citizens.

Currently, the domestic legislation regulates the relations of consumer
lending are more perfect in the field of consumer rights protection in com-
parison with other countries of the post-Soviet area. As for the EU coun-
tries, the legal regulation and practical application of the credit institution
used by the participants in civilian circulation to meet their economic needs
is deprived of those gaps existing in the domestic legal system. In particu-
lar, it is a question of the uncertainty in the Ukrainian legislation of issues
related to the use of misleading advertising by banks concerning lending
conditions, incomplete disclosure of information, difficulties encountered
in assessing the borrower's creditworthiness, the status of a credit interme-
diary, establishing unfair terms of consumer credit agreements, imposing by
banks and other institutions of additional and related services, lack of equal
requirements to creditors, etc.

All things considered are evident that the change in the political and eco-
nomic situation in our country directly influenced the legislator's approach
to the legal regulation of credit relations. The transition of social relations
to the market economy has led to increased acquisition by the subjects of
the civilian turnover of goods and services on credit. However, the current
legal credit regulation does not always meet the requirements of practice.
To date, Ukrainian legislation has legal acts that regulate lending relations,
while in the EU countries, credit agreements have been regulated at the
level of separate legislative acts since the previous century. Therefore, the
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foreign practice of the separate credit institution has already deprived of
those gaps that Ukrainian legal system still need to fill up. In order to elim-
inate the problems of legal consumer credit regulation it is necessary to
bring the legislation of Ukraine into conformity with the best international
practice.
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Abstract. The purpose of this article is to disclose the sense of the
Law & Management conception and to reveal opportunities of its practical
implementation in Ukraine. The methodological basis of the study is the
systematic and logical analysis of the scientific approaches of foreign sci-
entists to development of the Law & Management conception and a model
of the interrelation between law and management. The author proposes an
own explanation of the essence of the question, having separated notions of
“legal management” and “law practice management”.

Legal management is referred to as a system of managerial relations and
ac-tions, which are based on awareness of managers and their adherence to
law norms and regulated by the current legislation and job descriptions (at
an organization) with strict defining and optimal division of juridical rights
and obligations of managers. That is to say, it is the legally standardized
managerial activity in any field of economic operations. Legal regulation of
managerial relations enables to organize actions of managers strictly. More-
over, application of instruments of legal streamlining the economic activity
is a component of management of organizations that qualitatively changes
its content. Many firms tend to develop special legal strategies. The author
means an algorithm calculated from the standpoint of the current legisla-
tion. This algorithm provides making legally significant decisions at each
stage of business development, determining prospects of licit generation of
incomes, emergence of entrepreneurial risks, their legal consequences for
a firm, and legal mechanisms of business protection. Legal procedures and
instruments such as due diligence, compliance, forensic, government rela-
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tions, and investment relations are used for managing a firm. Nevertheless,
neither legal norm stipulates economic relation on its own. This requires
management and managers. Managers with knowledge of law, lawyers with
knowledge of management, legal advisers, and business advisers are the
main subjects of legal management. University education programs in legal
management in many countries of the world propose such variety of jobs.
Realizing peculiarities of legal management, foreign scientists use a notion
of “legally astute manager”.

Law practice management contemplates performing functions of manage-
ment directly in the field of law, namely at law firms. A legal manager is its
subject. Functions of the latter encompass planning and development of a
strategy for law firm development, organizing and coordination of practical
legal activity, estimation of quality of work and stimulation of lawyers’ work,
application of professional skills for work with legislation, internal normative
documents, and business documentation of a firm, settlement of internal con-
flicts at a law firm, etc. Actions of legal managers have own specificity. They
are stipulated by peculiarities of a law firm as an economic entity, specificity
of the industry of legal services business, legal practices, and rendering legal
services, as well as national traditions of managing law firms in some coun-
tries. In Ukraine, law firms gradually master directions of management being
new for them, particularly strategic, operational, situational, and anti-crisis
management. Being innovative and combining with principles of effective
management of human resources, law practice management more and more
actively orients towards the legal services market. Development of profes-
sional partnership occurs in the global market of legal services. The law firms
become members of international managerial associations.

The modern business requires specialists with fundamentally new com-
petencies. It puts new challenges before the legal education of managers
and managerial education of lawyers.

The theoretical conception of Law & Management may be the basis for
im-provement of the practical managerial activity through application of
instruments for legal regulation of the economic activity and development
of special legal strategies. Simultaneously, achievements of management
enable to thoroughly understand specificity of managing and managed
systems, scopes of legal regulation, actions of certain administrative acts,
opportunities and consequences of the influence of law on the economy and
management.
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1. Beryn

TpaauiiitHuM HanmpsIMOM MIKIUCHUIUTIHAPHUX HAYKOBUX JTOCIIKEHB
JIUIsl eKOHOMICTIB 1 ropuctiB € Law & Economics, a00 «eKOHOMIYHUH aHa-
71i3 paBay (IHKOJIH «IIPaBOBA €KOHOMiKay). Moro mpubidHHKY, BH3HAIOUH
MpaBO OJHUM 13 HAWUBIUIMBOBIIIMX IHCTUTYTIB €KOHOMIYHOI JisUTBHOCTI,
HaMararThCs TIOKa3aTH MOXKIIMBOCTI €KOHOMIYHOI Teopii B aHali3i mpa-
BOBOI pEaJbHOCTI, BUSBJICHHI CyIepeUYHOCTEH KOHKPETHHX HOPM IpaBa
Ta MOXIIMBOCTEH iX KOpeKIlii, OOrpyHTYBaHHI HampsMiB peopMyBaHHS
npaBoBigHOCHH. OMHAK HE MEHII BA)KIMBOIO U TEOpii Ta MPaKTHKH
€ CIpsSMOBaHICTh HAYKOBOTO IOINYKY Ha (opMyBaHHs KoHIemiii Law
& Management, ab0 «ynpaBIiHCHKOIO aHajizy NpaBa», «IOPUIAYHOTO
MEHEIDKMEHTY». [Ipu 1bOMy HIEThCS caMe MPO MEHEIKMEHT, TOOTO
YIPaBIiHHA COLiaIbHO-EKOHOMIUHIMH TPOLIECAMU Ha PiBHI OpraHizaii,
OCHOBHOIO (iryporo SIKOTO € MeHepKep. SIKIIO K IOCHTIKEHHS 1 mpak-
THKa 30CEPEIKYIOTHCS Ha MOBEIHIII eKOHOMIYHUX Cy0'eKTiB Oe3mocepe-
HBO y c(epi mpaBa, rOBOPATh PO «MEHEHKMEHT FOPUIUYHOT MPAKTHKN
(pipmm)».

Meta cTarTi — pO3KPHTH TEOPETHYHI OCHOBM KoHmemnmii Law &
Management, 0COOJMBOCTI MPaBOBOI perIaMEHTAIll YNPaBIiHChKUX il
MEHEKEPIB, 3MICT MOHATh «IOPHUIUYHIIA MEHEDKMEHT» 1 «MEHEKMEHT
FOPUINYHOT MTPAKTHKH (PipMH)» Ta MOMKIIMBOCTI iX MPAaKTUYHOT peaizarii
B YKpaiHi.

2. [TpaBo i MeHeMKMEHT

Ax meromonoriunmii miaxin, Law & Management 3amo4arkyBayu
A. Masson i H. Bouthinon-Dumas. CBoe 3aBianHsi BOHU BOauaIl B TOMY,
abu oOTpyHTYBaTH poOJb IIpaBa SIK KIIOUOBOTO (haKTOPYy YCIIXYy KOM-
maHii, MOSICHUTH BUCOKY €()EeKTHBHICTH OKpeMHX Oi3Hec-opraHizamii,
ki mepeOyBaloTh B OMHOMY IIPAaBOBOMY MOJi (CEpEIOBHII) 3 iHIINMH,
BHKOPHCTAHHSIM IIepeBar rpasa Ta 3aKOHY IS TOCSTHEHHS CBOIX TOCIIO-
JIapChKUX (€KOHOMIYHHMX) IIiJIeH, po3pO0KOI0 Ta peai3aii€ro MpaBOBUX
crpareriit [1].

3apa3 Law & Management po3BHBalOTh IEPEBAKHO aMEPUKAHCBKI,
CKaH/IM-HABCHKI Ta (pany3pKi BueHi. Tak, C. E. Bagley Ta D. W. Savage
AHAJII3YIOTh IHTETpaliio AIJIOBOTO 3aKOHOJABCTBA 3 €THKOIO Ta €(DEeKTHB-
HUM YIpaBIIiHHAM, 0ayaTh MaiHOyTHE 3a MEHE/DKEpaMH 3 IOPHIMYHHMHU
3HAHHSMH Ta BOJIOAIHHIM METOANKAMH YIIPABIiHHS PU3UKAMH B I100aJ1b-
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HOMY IIpaBoBOMY cepemoBumii [2]. B immmux cBoix mpamsx C. E. Bagley
po3po0iisie MpoOIEeMH IHTErpyBaHHS IpaBa Ta CTPATETii, BUKOPUCTAHHS
MPaBOBUX IHCTPYMEHTIB IUIsl CTBOPCHHS KOHKYPEHTOCIPOMOXKHOTO 0i3-
Hecy [3], akTUBHOTO yIpaBlliHHA IOPUIUYHUMHU acliekTamu OizHecy [4].
R. C. Bird 3’sicoBye B3a€MO3B’S130K IIpaBa, CTpaTerii Ta KOHKYPEHTHHUX
nepesar ¢ipmu [5]. R. C. Bird, P. Borochin ta J. Knopf gocnimkyors
POJIb TOJOBHOTO IOPUCKOHCYJbTa B MUTAHHSX KOPHOPATHBHOIO YIPaB-
niHHSA [6].

Crin Big3HaunTH Takox uucieHHi myOmikamii G. Siedel. Hanpuknan,
G. Siedel i H. Haapio y xuu3i «IIpoakTuBHE IpaBo JJisi MEHEHKEPIB: TPH-
XOBaHE JDKEPEeT0 KOHKYPEHTHOI IepeBarm» CTBEPKYIOTh, MO ¢(pEeKTUBHI
MEHEKepH BUKOPUCTOBYIOTh 3HAHHSI TIPaBa JUIs MiHIMI3aIlii BUTpAT 1 pU3H-
KiB, YTPUMaHHS B OpraHi3aiii KJIFOYOBHUX TAJaHTIB, CHIBPOOITHUITBA B
raiy3i iHHOBAIIill, 3aXUCTY IHTEJIEKTYaJIbHOI BITACHOCTI, CTBOPCHHS LIIHHOC-
Te JUIs KIIEHTIB. ABTOPH PO3PI3HAIOTh PEAKTUBHUM MMiAX1J] MEHEIKepiB,
KOJIM BOHU BXKE€ CTUKHYJIHCA 3 NMPABOBUMH IpoOiieMamMu (3aKOHOM) 1 3My-
[ICHI HA HUX pearyBaTd, Ta aKTHBHHUH, SKUH J03BOJISIE BUKOPUCTOBYBATH
MpaBo (3aKOH) ISl YNEPEIKEHHS Mpo0ieM, Io CIpHse YCHIIIHOMY 0i3-
HECy Ta JIOCATHECHHIO KOHKYpEHTHHX repeBar. [IpoakTuBHE mpaBo mepe-
Oavyae po3poOJICHHs FOPUIMYHOTO TUTaHy il MeHemkepa [7]. Inesm mpo-
AKTHUBHOTO IpaBa MpHCBSYeHO Ine criibHy ctartio G. Siedel i H. Haapio
[8]. B inmmx croix myoOmikarisx G. Siedel aHaizye 3B'1I30K CTpaTerivHOTO
MCHEIDKMEHTY, IpaBa Ta eTUKH [9], poJib IIpaBa y CTBOPEHHI KOHKYPESHTHHX
niepeBar (ipmu [10].

B VYkpaiHi 10 bOr0 Yacy aHaJOTIUHI AOCHIKCHHS KOHIIEHTPYIOThCS
MEPEBaYKHO HABKOJO IHTAaHb B3a€MO3B’SI3Ky MpaBa Ta YIPABIIHHI Y
IIUPOKOMY PO3YMiHHI ciioBa. JlJis IOPUCTIB TpaguLiiiHUM € BUBUEHHS
HacamIiepell COLIaIbHOTO YIPABIIHHS JIOIbMH Ta IX KOJCKTHBAMHU Y
(opmi 1ep>kaBHOTO YIPABIiHHS, Cy0 €KTOM SIKOTO € JAepKaBa, Ta TPOMaJ-
CBKOTO YIPaBIiHHA, Cy0 €KTOM SIKOTO € HeaepaBHi opranizamii. [Ipaso
IpH IIbOMY BH3HAYa€ MPABOBI OCHOBM YIPABIIHHS, KOMIETCHIIIO HOTO
OpraHiB, 3MicT, GOpMH H METOAN IXHBOI AISUTBHOCTI, i BOMHOYAC PETYIIOE
YIPABIIHCBKY MisUIbHICTh. [IpUXMIBHUKE HOPMATHUBICTCHKOI KOHIIEMIIiT
MpaBa 3arajoM BHU3HAIOTH YIPABIiHHS JIUIIE IHCTPYMEHTOM 3aCTOCY-
BaHHS MMPABOBUX HOPM, a «YIPABIIHCHKE TPABO» TPAKTYIOTh SIK «aJIMiHi-
cTpaTuBHE 1paBoy. OIHAK € i Ti, XTO, HABIIAKH, BiJICTOIOE HE3AJICKHICTh
YOpaBIiHHSA BiJ ITpaBa.
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Po3rsin B3aeMO3alie)KHOCTI TIpaBa i MEHEIKMEHTY 3IIHCHIOETBCS B
IHIIIA TUTOMMHI 1 Mae OLTbIN mpHKIanHui xapakrep. CycHiibCTBO3HABII
BiJJ3HAYAIOTH CIIUIBHI PUCH IIPaBa Ta MEHE/DKMEHTY: CIIPSIMOBAHICTD YIIpaB-
JIHCHKOTO Ta MPaBOBOTO BIUIMBY HA OpraHi3aiilo, KOOPIHHAIIIO, YIOPsI-
KyBaHHS CIUIBHOI AiSJIbHOCTI JIIO/IEH; HA JOCATHEHHS 0a)XaHOl MOBEIIHKN
Ta 3arallbHOTO CTaHy KepoBaHOi cucteMu (migcuctemu). [Ipu ibomy ropuc-
TH-TIPAKTUKH JTOBOJATH, II0 KOJKHE YIPABIIHCHKE PILICHHS MCHEIXEPIB
MOBMHHO 0a3yBaTHcs Ha 3HAHHI IpaBa, OyTH IOPUANIHO O(OPMIICHUM Y
BUIJISIII HaKa3y, PO3MOPSHKCHHS, JOPYYCHHs anMiHicTpamii ipmu (mia-
MIPUEMCTBA) Ta y3TO/PKEHE 3 YHHHUM 3aKOHOJABCTBOM. HatomicTh axisiri
3 MEHE/DKMCHTY BHCYBAIOTh HOB1 BUMOTH JIO ITIIOTOBKH FOPUCTIB Y BHUILIN
IITKOJTi: MalOyTHI IOPUCTH IMOBUHHI HE TUIBKH MaTH TIIMOOKI YIPaBIiHCHKI
3HaHHA, a ¥ copMyBaTé BMIHHS Ta HABUYKU FOPUAUYHOTO YIPABIIHHSI
OpraHi3allisiMi Ha PiI3HUX PIBHAX Ta Mocagax. A TaKoXk CTaBJIATh THTAHHS
PO 3arpoBaKEHHS] NPUHIUIIB MEHEUKMEHTY B IOPHIMYHOMY Oi3Heci
[11]. ¥V Takomy KOHTEKCTI MpalOOTh y4YeHi-eKoHOMicTH HarioHanbHOTO
IOPUMYHOTO YHIBEpCUTETY iMeHi Spocnasa Myaporo [12; 13; 14; 15].

AHauni3 CHiBBiAHONICHHS IIpaBa Ta MEHEIKMEHTY BUABIISIE iX MpsiMi Ta
3BOPOTHI 3B’SI3KH. 3 OJHOTO OOKY, PO3BHTOK IIPABOBOI HAYKH 3aJICKHUThH
BiJl HampamroBaHb MEHEPKMEHTY: OCTaHHI JAIOTh 3MOTY TJIHOIIE 3p03y-
MITH crienii(iKy KepyruuX Ta KEpPOBaHUX CHUCTEM, pyX iH(QOpMaIiiHIX
MOTOKIB Ha PiBHI Cy0’€KTa TOCMONAPIOBAHHS, MEXi MPABOBOTO PETYIIIO-
BaHHS Ta Jii KOHKPETHUX aJMIHICTPATUBHUX aKTiB, SIKI MPUHAMAIOTHCS B
MpoIeci yrpaBJIiHHS, MOKIMBOCTI ¥ HACITIJKW BIUIMBY IpaBa Ha €KOHO-
MiKy Ta yrnpasmiaas. Ciix 3BakaTd i Ha Te, 10 Teopis i 0COOIUBO MpaK-
THUKa MEHE[DKMCHTY JHHAMIYHO PO3BHBAIOTHCS. 3 SBISIFOTHCS HE TLIBKH
HOBI1 KOHIIEMIII] yIpaBIiHHA, @ ¥ BUJIH JTisUIBHOCTI, 3MICT SIKMX TOTPiOHO
OIAaHOBYBATU IOPHCTAM.

3 apyroro 60Ky, mpaBo 0araTo B 4YOMY BHU3HAuae€ 11, 3aBIaHHS, MPUH-
IIUNH MEHEHKMEHTY, BCTAHOBIIIOE IOPUMYHY BiIIOBIAATIBHICTH CY0 €KTIB
YIpaBIiHHA 32 IPABONOPYIICHHS B EKOHOMIUHIH Ta YIIPaBIiHCHKiH cepax.
[Tpobnema momnsirae y Tomy, IO YIPaBIiHCHKI BITHOCHHHU Ha PiBHI OpraHi-
3aIlii € J0BOJII CKJIAJITHUMH, ITepeOyBatOTh ITiJ] BILTABOM €KOHOMIYHUX, ITOJTi-
TUYHHX, 1JICOJOTTYHUX, MOPATBHO-ETUYHNX T4 IHIIMX CYCHUIBHUX BIJTHO-
cuH. X MOTpi6HO po3MIANaTH AK LiTiCHY yHPaBIiHCHKI CHCTEMY, 3 JiTKHM
BHOKPEMJICHHSM Cy0’€KTa, 00’ €KTy YNpaBIiHHS Ta KEPYHOUYHMX BILTUBIB 3
METOIO JOCATHEHHS 0a)KaHOTO CTaHy BCi€l CHCTEMH.
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3a CBOIM 3MIiCTOM YHPAaBIIHCHKI BITHOCHHH € OpraHi3alliiHUMH,
TaKUMHU, IIO:

— (OpMYIOTh, Y3rOMXKYIOTh 1 BHOPSAKOBYIOTh CIUIBHI Iii Jrofei ta ix
KOJIEKTHBIB 13 METOIO peasisalii Lijei 1 3aBAaHb, 0 CTOSATh Nepe] HUMU;

— MarTb Cy0’€KTHO-00’ekTHHUI XapakTep. OnHa CTOpOHA yMpaBiIiH-
CHKHUX BITHOCHH € KEPYIOUOIO MiICUCTEMOIO YIIPaBIiHH (1oro cy0’eKToM):
HaJliJIeHa TIeBHUMH [TOBHOBR)XCHHSIMH, BIUIUBAE HA 1HIIUX, BUKOPUCTOBY-
I0YM CBOIO BJAjy, aje i Hece BIAMOBIMANBHICTH 3a oprasizamiio. Jpyra
CTOpOHA YTBOPIOE KEPOBAHY IMIJICHCTEMY YIIPaBIiHHSI (10oro 00°€KT), BiIdy-
Ba€ Ha co0l KepyrOUHi (PeryIIOr0Urii) BIUTUB 1 IKOpsEThcs HoMy. Came B
KepYIOUOMY BIUTHBI Cy0’€KTa Ha 00’ €KT BUPAXKAIOTHCS CYTh YIPaBIIHCHKOT
JUSITLHOCTI, CBIJIOMO-BOJILOBI 3B’ SI3KH JIFOJICH;

— BHSBISIIOTH ceOe 4epe3 BIAHOCHHHM CyOOpIWHAIl Ta KOOPAMHAIIIL.
Sko cyOopauHallisi O3Hauae MiAMOPSAAKYBAHHS MiAJICTINX KEPIBHUKY 1
BUKOHAHHS HOTO yIPaBIIHCHKUX PillleHb, TO BIIHOCUHH KOOPIUHAIIT — B3a-
€MHE TOTO/DKCHHSI IIJIe Ta Jiil 4WiIeHIB opraHi3allii, Mo 3HaXOASIThCs Ha
OJHOMY i€papXiuHOMY piBHi yIpaBIIiHHS;

— MOXYTb OyTH (popManbHUMHU (0iniHHIMH) 1 HepOpPMaTEHUMHU.

[IpaBoBa peryamMeHTallisi yNpaBliHCHKUX BIJIHOCHH Ja€ 3MOTY OUIBII
YiTKO OpraHizyBaru Jii MeHemxkepiB. Daxisii y chepi 10pUIUIHOT Npak-
THKH B3araji BBaXarOTh, III0 PO3BUTOK YIPABIIHCHKAX BIJHOCHH Ha pi3-
HUX PIBHAX TOCIIOMAPIOBAHHS HE MOKITUBUI 0e3 TpaBoBUX (GopM, ski 6 1x
3aKPIIUIFOBAIH, MIATPUMYBAIH Ta yoe3rneuyBain. btk Toro, Taki GyHKI
MEHEKMEHTY, SIK OpraHi3allisi, MOTHBaLis (0COOIMBO MPHMYITYBAHHS SIK
(hopmMa HeraTMBHOI MOTHBAIIIT) Ta KOHTPOJIb, HEOJAMIHHO MarOTh OyTH ITiJI-
KPITUICHUMU [TOCAJOBUMH IHCTPYKLISIMH 3 BU3HAYCHHSIM FOPHINYHIX IIPaB
Ta 000B’sI3KIB CTOpiH. [Hakie Oynb-sKi BIIXWJICHHS BiJ] BAMOT MEHEK-
MEHTY MaTUMYTb 3allepeyHi HACTIAKU AT OpraHizaii.

3. FOpuanyHnii MeHeTKMEeHT

VY 3aKOpJOHHOMY aHTJIOMOBHOMY CEPEIOBHII BKHBAKOTHCS TEPMiHH
“legal management” Ta “law practice management”. Boxu BinOuBaroTh
Pi3HI aCTeKTH Ta piBHI MpakTUYHOI peanizaiii ifieit Law & Management.

“Legal management” (LM), abo OpUINYHHNA MEHEPKMEHT, O3Ha-
Yae CUCTEMY YIPABIIHCHKUX BITHOCHH 1 JIii, sIKi 0a3yloThCs Ha 3HAHHI
Ta JOTPHMAaHHI YIIPABUTEISIMH HOPM IIPaBa, PErIaMEHTYIOTHCS YHHHUM
3aKOHOJIABCTBOM, @ B CEPEJMHI OpraHi3allii — MocaJloBUMH 1HCTPYKIISIMU
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3 YITKMM BH3HAYCHHSM Ta ONTUMAJIBHUM PO3IOIIIOM IOPUANYHUX TIPaB Ta
000B’s13KiB MeHekepiB. ToOTO e IOpUAMYHO BHOPMOBAHA yNpaBIiHChKa
JSUIBHICTD Y Oyab-siKiii cepi rocrnogaproBaHHs.

BuxopucTaHHs 1HCTPYMEHTIB MPABOBOIO BIOPSAKYBaHHS TOCIOAAp-
CBKOT MISJIBHOCTI BXE CTaJ0 CKJIQJOBOI0 MCHEIKMEHTY OpraHizaii i
SIKICHO 3MiHIO€ ioro 3MmicT. Tak, O6araro OizHec-opraHizaliil yaarTbhes 10
PO3pOOIEHHs CrieliadbHUX TPaBOBMX CTpaTeriif. IX HeoOXimHicTh mosc-
HIOIOTH THM, II[0 Ha MOBEAIHCHKOMY PiBHI il cy0’€KTiB roCHONapIOBaHHS
MOXYTh MaTH Pi3Hi FOPUIMYHI HACIIIIKK B Pi3HUX 1X KoMmOiHatisx. [IpaBoBa
cTpareris, K 1 Oynb-sika 1HIA CTpaTeris, CHUPAEThCS Ha TEPCIICKTUBHE
MIPOTHO3YBAHHS 1 TUTAHYBAHHS, BUSBICHHS JOBIOCTPOKOBHX TPEHIIB PO3-
BUTKY OpraHi3ariii, Juis sKoi BOHa po3po0IsieThCsl, 3HAHHS IIJICH 1 3aB/aHb,
MOJKJIMBOCTEH 1 00MeKeHb AisuIbHOCTI. Lle He misiIbHICTh SIK Taka, a 0Co-
ONMBHI THUI KOMYyHIKalii, B IKOMY Cy0’€KT IpaBa BCTYIA€ y B3aEMOIIIO B
cuTyalii HeBU3HaYeHOCTi. OO’ €KTOM CHOCTEPEkKEeHHs € He (aKTH, a Odi-
KyBaHHs, BIAMOBIAHO il MapTHEPiB OLIHIOIOTHCS HE TaK 3a HAcIiAKaMu,
SIK 32 MOXKJIMBICTIO, sIKa Juie Braayerses [16, c. 77-78]. Y npaktuayHOMY
IUTaHI IpaBOBa CTpareria Oi3HECy — Iie MPOPAXOBAHUH 13 TOUKH 30py UMH-
HOTO 3aKOHOJIaBCTBA AJITOPUTM NPUHHATTS IOPUAUYHO 3HAUYIIUX PillIeHb
Ha KO)KHOMY 3 €TaIliB PO3BUTKY Oi3HECY, 3 BU3HAUCHHSM MEPCIICKTUB 3aKOH-
HOTO OTPUMAHHS JTOXOJiB, BUHUKHEHHS MiIIPHEMHHUIBKAX PH3HUKIB Ta iX
MOYIIMBHX MTPABOBUX HACIIJIKIB JUTs (hipMH, a TAKOXK MTPABOBUX MEXaHI3MIB
3axucTy Oi3HECy.

OnHaK IOPUCTH CIYIIHO CTABJTH IMHUTAHHS NPO IOPHANYHY (IIPABOBY)
CTpATErifo y MIMPOKOMY PO3yMiHHI, SIKa BKIIOYAE€ MHUTAHHS MEPCIIEKTHB-
HOTO TUIAHYBAaHHS 1 IPOTHO3YBAaHHsI, KOHICNITYaIbHI 1 JOBTOCTPOKOBI IPO-
OnemMu pO3BUTKY CaMOro 3akoHoaaBcTBa. Sk miakpeciroe A. H. MipoHos,
LTl B TIpaBi MarOTh BEJIMKE 3HAYCHHA. 3apajyl HUX NPUHMAIOThCcs HOpMa-
TUBHI NPaBOBi akTU. [y TOTO, 00 PETyNIOBaHHS CYCHUIBHUX BiTHOCHH
Oy710 pe3ynbTaTUBHUM, IOTPiIOHO BpaxOBYBaTH iHTEPECH YUACHUKIB JaHUX
CyCHiTbHUX BimHOCHH. HOpuawuHa cTpareris HOPMAaTHBHOTO ITPABOBOTO
AKTy JIO3BOJISIE CTBOPUTH €(hEKTHBHI HOPMATHBHI MIPABOBI aKTH, HE JIOIY-
CTUTH B Mail0yTHROMY ITOMHJIOK Y TIPABOTBOPYOCTI Ta MPaBO3aCTOCYBAHHI,
BECTH MOBY NpPO €PEKTHUBHICTh HOPMATHBHHUX IPABOBUX aKTIB Ha OiIbII
paHHii cTaaii, HXK Ha cTajil X peanizarii [17].

Jlns ynpaBiiHHS QipMOIO 3aCTOCOBYIOThH Pi3HI FOPHUIUYHI TPOLEAYPH
Ta 1H-CTPYMEHTH — 3aJIe)KHO BiJl 3arajibHOi cTpaterii ¢ipmu, 11 30BHIIII-
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HBOTO CEPelOBHINA Ta TUHAMIKH PO3BUTKY Oi3Hecy. Hampukiam, ronos-
HOIO0 MeToro due diligence, sSIKUi 1 HA3UBAIOTh IOPUAWIHUAM ayIUTOM, €
BCTAQHOBJICHHA HE3aJISKHUMH €KCIIepTaMu JIOCTOBIPHOCTI (hiHAHCOBOI,
MOJJATKOBOI Ta CTaTHCTUYHOI 3BITHOCTI, MPaBUIBHOCTI OQOPMIICHHS BCiX
JOKyMEHTIB KOMIaHii, iX BiANOBITHOCTI 3aKOHONABCTBY Ta BHYTPIIIHIM
BHMOTaM, OIIHKHY MiIPHEMHHULBKUX pu3uKiB. [Ipaktuka compliance TicHO
OB s13aHa 3 PU3UK-MCHEPKMEHTOM 1 nepeadadae HapamnioBaHHS PEKOMEH-
Janiif 3 ympaBiiHHA HeOe3NeKaMH, SKi BUHHKAIOTh Yepe3 HEAOTPHMAHHS
BHMOT 3aKOHOJIABCTBA, TPABWJI 1 CTaHJAPTIB HAIISAAOBUX OPTaHiB, Tally-
3€BHMX acoIlialliid Ta CaMOBPSIHUX OpraHi3alliid, KOAEKCiB KOPIOPATHBHOI
MOBEIIHKY (€THUKH), TIOTITHKY KOH(DIIEHIIIHHOCTI TaHUX, MPaBUII BUKOPH-
CTaHHS 1HCaWIepChKoi 1H(OpMAIi Tomo. AHTUKOPYIIIHHUNA compliance
CIIPSIMOBYETHCSI Ha PO3POONICHHST KOAEKCY CTHKH OpraHizallii, po3ciimy-
BaHHS IMOPYIICHh AHTHKOPYIIIIHOTO 3aKOHONABCTBA Ta KOPHOPATHBHUX
MIOJIITUK KOMIIaHii, BUSBJICHHS PKEPeI KOPYNUIHHUX PU3UKIB Y AIsIIBHOCTI
(hipmu Ta ii KIIEHTIB Ta HANPAIIOBaHHS PEKOMEHAALIN MI0/0 1X YCYHEHHSI.
HalyBae akTyanbHOCTI ¥ MpakTHKa forensic — JiSUIbHICTH 13 BUSIBICHHS
KITIOUOBUX PU3HUKIB, & TAKOXK aHANI3y Ta BPETYIIOBAHHS KOH(IIKTHUX CUTY-
arii, sKi BUHUKAIOTh MDK AITOBUMH HapTHepamu. CynepedHoCTi MOXYTh
OyTH CIPHYMHEHUMH SIK PI3HUMH ITOTJISIaMH Ha BEJICHHS Oi3HECY Ta JisIMH,
OB’ SI3aHUMH 31 3HAYHUMH CKOHOMIYHUMH PU3MKaMH, Tak 1 MiJ03pamMu y
CKOEHHI 3JIOYMHIB OKPEMHUMH CITIBPOOITHUKAMH YM HABITh OpraHi3aIlisMu
(kopyriii, maxpancTBi, 3JI0BKUBAHHIX CITY)KOOBHM CTaHOBHIIIEM, PO3Kpa-
JIAaHHI aKTHBIB KOMITaHii ToIo). [I[puyrHaMH IbOTO YacTO € BIJACYTHICTh
AQHTUKOPYIIIHHOT HOPMAaTHBHO-TIPABOBOI 0a3W, CHCTEM BHYTPIOIHBOTO
KOHTPOJIIO 3JIOB)KMBAaHb Ha MiANPHEMCTBI, MPAKTUKH IPOBEACHHS pEry-
JSIPHOTO (PIHAHCOBOTO ayIUTY; 8 TAKOXK HU3BKHUI PiBEHb 3apIUIaT Ta iHIINX
320X04YYBAJIbHUX BHUIUIAT HA IMiIPHEMCTBI.

OcTaHHIM 4acoM aKTyaJIbHUMHU CTAIOTh IPAKTUKH, TIOB’s13aHi 3 CYIPOBO-
JIOM 1HBECTUIIIMHUX NIPOCKTIB: government relations — BCTAHOBIICHHS B3ae-
Mopii 3 OpraHaMi Jep>KaBHOI BIAAM 3 METOIO YCHINIHOI JisIIbHOCTI (hipMu
Ta peamizamii MiIPUEMHHUIBKAX TPOSKTIB, OCOOIMBO IHBECTUIIMHUX;
investment relations — IpaBOBOI TIITPUMKH B3a€EMOJIIT 3 1HBECTOPAMH; yIIe-
PEIDKEHHSI HeJIPYKHBOTO 30arayeHHsl yYaCHUKIB IHBECTHIIIHHOTO TIPOCKTY.

VYTiM 5k0/1Ha NTPaBOBa HOPMA, PEIVIAMECHTYIOUH ITEBHI TOCTIOAAPCHKI Bifl-
HOCHHH, cama 1o co0i iX He peaiizye. i1 boro moTpioeH MEHEKMEHT 1
MEHEIKEPH.
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OcHoBHUME cy0’ekTamu LM € MeHemxkepu 31 3HAHHAMH IIpaBa,
IOPUCTHU 31 3HAHHAMH MEHEIKMEHTY, IOPUCKOHCYIBTH, 013HEC-KOHCYIb-
TaHTU. Takuii po306ir mpodeciiHuX Mmocaj MPOMOHYIOTh YHIBEPCUTET-
CbKi OCBITHI MPOTPaMHU 3 IOPUJUYHOTO MEHEKMEHTY y 0araThox Kpai-
Hax cBiTy. ¥ CIIIA, ckaxiMmo, BUumyckHuUkH YHiBepcuteTy Kanmidopsii y
Bepkii craroTh BHCOKOKBalli(hikoBaHUMH MpodecioHamaMu K y cdepi
nmpaBa (aJMiHICTPAaTUBHOIO, ITUBUIBHOIO, KPUMIHAJIBHOTO, TPYIOBOTO,
KOHCTHUTYIIITHOTO, KOMEpIifHOTro (hiHAHCOBOTO TOIIO), Tak i B cdepi
0i3Hecy (OyXTalTepchKoro OOIiKy, €KOHOMIKH, (piHAHCIB, MApKETHHTY,
VIPaBIiHHA TEPCOHAIOM, CTPATETIYHOTO MCEHEKMEHTY, YIpaBIiHHS
SIKICTEO TOIIO).

3aJie)HO BiJl IOPUINTHOT IIKOIH, BUITYCKHUKAM MOXYTb IIPHCBOIOBA-
tHcs cryneni Juris Doctor (JD) abo 0akanaepa npasa (LI1.B.), a Takox:
0akamaBp HayK y rauy3i IOpHIAYHOTO MCHCKMCHTY; OakalaBp MUC-
TeUuTB B ropunuyHomy ynpasiinHi (AB Legal Management); Oakanasp
MHUCTELTB y raiysi npaBoBux jgociaimkeHs (AB Legal Studies); 6akanasp
MUCTEUTB y TMapajeraibHux nociimkeHHsIX (AB Paralegal Studies);
OakanaBp HayK y rajy3i AiTOBOTO aJMiHICTPYBaHHS, MaricTp IOpHANY-
HOTO MEHE/UKMEHTY Ta iH. [18]. Jlesiki BUIlyCKHUKH BU3HAIOTH ce0e mapa-
neranamu (TIOMiYHHKAMH IOPUCTIB a00 KEPIBHUKIB i3 MPAaBOBUX ITUTAHb,
CepeHIM IOPUIUYHUM TIEPCOHAIIOM ), aIBOKaTaMHU, TOJITHYHUMH aHalli-
THKaMH, MTOJIITHKAMHU, JIEP)KaBHUMU aJIMi-HICTPATOPaMHU, TIANPUEMIISIMH,
KepiBHUKaMU Oi3HECY.

YCBiOMITIOIOUH 0COONMMBOCTI FopHIUIHOTO MeHemKMeHTY, C. E. Bagley
ta D. W. Savage BBenu nousrrs “legally astute manager” — «1OpuaM4HO
o0i3HaHM# (00a4HUIT) MEHEIDKEPY, SIKUI PO3yMi€ IIPaBOBi aCIIEKTH Oi3HECY,
MOYKe BUKOPHCTATH 3aKOH Ta MPABOBY CHCTEMY, 100 301UIBIINTH 3arajbHy
BapTiCTh (PipMH, 3aXUCTUTH BIIACHICTH aKIiIOHEPIiB.

IOpuanyno 06i3HaHi (00auH1) MEHEIKepH:

1) MaloTh HE TIJIBKH YIIPABITIHCHKI, a i cIieniagbHi IPaBOBi 3HAHHSA, YMi-
I0Th 3aCTOCOBYBAaTH ITPABOBi IHCTPYMEHTH, TBOPUHUH MOTEHITiaN IOPHIUIHOT
MOBH. Taki MEHeIKepH Kpalle MiArOTOBJICHI JI0 CIIKYBaHHS 3 IOPUCTaMU
Ta aJIBOKaTaMu;

2) cnMparoThcs Ha IOPHUIWYHI MIPKYBaHHS Ha KOXXKHOMY €Tarll po3po-
OJICHHsI Ta BIPOBAKCHHs cTparerii. BoHU 3aBUacHO MpUIMArOTh TOpajn
1 BUMararoTh IOPUINYHOT KOHCYIIBTAIli1, OpieHTOBaHOI Ha Oi3HEC, He YeKa-
109H, TOKH BUHHKJIA SIKACch IpobireMa abo 3arpo3u po3BUTKY (ipMu;
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3) pO3yMifOTh, IO IOPUAWYHUI aHaNi3 9acTO HEOTHO3HAYHUH, i IIIS
VIPaBIIHHA NPABOBUMH acIeKTaMH Oi3Hecy IMOTpiOHE OOrpyHTOBaHE
cymkeHHs. HaBiTh HalOULIBbII KBadi()iKOBaHI Ta JOCBIIYEHI pPaHUKH, Y
TOMY YHCIIi IOPUCTH, 1HOMI OMUIIAIOTECSA. BUCHOBOK ropucta Moxke OyTu
3aTbMapEeHUM 0COOMCTUMHU 1HTEpECaMH, TAKUMHU SIK 30UIbILICHHS OIIauyBa-
HUX TOJIMH, KITKOCTI TOBHOBa)KEHb B paMKax (ipMH TOIIIO;

4) MOXXyTbh BECTH IIEPETOBOPH IIOJI0 YKIIAICHHS KOHTPAKTIB, BUKOPUCTO-
BYBaTH METOJM 3MCHIICHHS TPAHCAKIIHHUX BUTPAT, IMiIBUIICHHS BapTOCTI
(bipMu Ta yIpaBIiHHS PH3UKAMH;

5) 6epyTh Ha ceOe BiAMOBIIATBHICTD 32 YIPABIIHHS TPABOBUMH acCIICK-
TaMu Oi3HECy, IOPUIUYHUMH CyIepeuKaMHu, SKi BUMAararTh CBOTO PO3B’s-
3aHHA [2, ¢. 10-12].

Ha mpakTuiii CriiBBiIHOMICHHS «IIPaBO — MEHEIHKMEHT» HE € IPOCTHM.
[IpaBo crpsiMoBye MEHemkepa Ha IISUTBHICTD Y paMKax 3aKOHHOCTI, ajie
MEHEIDKEep Ma€ MOXIIUBICTh BUOOpY U 1HIIMX CIIOCOOIB 1 METOIIB PO3B's-
3aHHS TpoOJsieM B opraHizarii. Hanpukiaj, eKoHOMIUHI METOIU MEHEK-
MEHTy nependauaroTh BIUIMB Ha BUKOHABLIB 3a JOMOMOIOI0 BUMIpIO-
BaHHA 3aTpPaT 1 pe3ynbsTatiB npami. OCHOBHUM BaXkelIeM € CHCTeMa OILIaTH
mparii, sika Ma€ OyTH MAaKCHMAaJbHO MOB’S3aHA 3 pe3yJabTaTaMi HisUTbHO-
cTi BUKOHABILI. COIiaIbHO-TICHXOJIOTIYHI METOAM PEai3yloThes y GopMi
MOPATBHOTO 320X0UCHHS, TICPEKOHAHHS, TOBYAHHS, TBOPYOTO PO3B’A3aHHS
KOH(ITIKTIB, CTBOPEHHS 1 MIATPUMKHU aTtMocdepu IpyxOW Ta JOBIpH B
KOJICKTHBI. Binbil TOTO, OpraHi-3aliifHO-TEXHIYHI, COIIaIbHO-IICHXOJIO-
TIYHI Ta ICUXOJIOTO-TIeIaroTiYHI YIPaBIIHCHKI BITHOCHHU MIPABOM B3arali
HE PETYIOIOTHCA.

4. MeHe:KMEeHT I0PUANYHOI NPAKTUKHU

Tepmin “law practice management” (LPM), ab0 MEHEIKMEHT 0pH-
JUYHOI NMPAaKTUKHU, Y>KUBAIOTh, KOIHU TOBOPSATH MPO 3MiHCHEHHSA (YHKIIH
MEHEPKMEHTY B fopuandHux ¢ipmax (mami — HOd). Cy6’exktom LPM €
CIOPUINYHUI MEHEIKEP».

Uu Mae BiH sKych crnenndiky mopiBHAHO 3 MeHEmKepoM? Y 3axia-
HUX KpalHaX MEHE/KEPOM € YIpaBHTElNb, sSKkuii: 1) o0iiiMae MocTiiHY
rmocaay B oprasisaiii; 2) Mae YiTKO BCTAHOBJICHI ITOBHOBa)KCHHS Ta
MEXI BIJIMOBINANHOCTI 32 MPHUHSTTS PIllICHb MO0 KOHKPETHUX HAIPsI-
Max JisUTBHOCTI; 3) opraHi3ye Ti 4M iHIII pOOOTH 3a JIOMOMOTOKO ITiJi-
MOPSIKOBAHUX HOMY IIPAIliBHHKIB; 4) Mae CIeliaibHy MEHEIKEPChKY
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MiIFOTOBKY, YIPAaBIiHChKI 3HAHHS, YMIHHS Ta HABHYKH; 5) Ma€ 3110HO-
CTi 10 poOoTH 3 JMoabMH. KiHIIEBOIO METOI NisNIBHOCTI MEHEIKEpa €
3a0e3MeYeHHs CTANIOr0 PO3BUTKY OpraHisaiii, 3pocTaHHs Ii KOHKYPCH-
TOCTIPOMOYHOCTI.

Yei wi pucu npuTaMaHHi i 10puARYHOMY MeHemkepy. o Horo gpyHkmii
HaJIe)KaTh TUIAaHYBAaHHS Ta Po3poOJieHHs cTparerii po3BUTKy HOD; oprani-
3allis Ta KOOPAUHAIIS MPAKTUYHOT FOPUAMYHOI JisTBHOCTI; OIlIHKA SKOCTI
pobOTH Ta CTHMYNIOBAaHHS Mpalli IOPHCTIB; BUKOPHCTaHHS MpogeciitHnx
3HaHb JJIsl pOOOTH 3 3aKOHOIaBCTBOM, BHYTPIIIHIMH HOPMATUBHUMHU JIOKY-
MEHTaMH Ta JIJIOBOIO IOKYMEHTAII€0 PipMH; BPETyTFOBAHHS BHY TPIITHBO-
¢dipmMoBuX KOHMITIKTIB y camiii FOD Ta iHmre.

YTiM, Al OPWIHYHUX MEHEUKEpIB OOYMOBIICHI OCOOIMBOCTIMH
O® six cy0’ekriB rocrnonaproBanHsa. IOD — 1ie «BiTOKpeMIICHUH 1HIH-
BiyaJbHHUI Cy0’ €KT rOCIOJAPIOBAHHS PUHKY IOPHIUYHUX MOCIYT, SKHI
3MIACHIOE MIJIPUEMHULBKY HiSUIBHICTB, CIPSMOBAHY Ha 3a/I0BOJICHHS
CYCHIUJIbHUX Ta 1HIWBIyaJIbHUX MOTped y MPaBOBiil JOMOMO3i 3 METOIO
JIOCSITHEHHSI TIEBHOTO MPAaBOBOIO PE3yNbTaTy Ta OACpPIKaHHS MPUOYTKY»
[14, c. 78]. FOpunn4yHuii MEHEKep MOBUHEH PO3YMITHCS Ha IHAYCTPIAX
IOPUINYHOTO Oi3HECY SIK MeBHUX C(epax CyCHIbHOI KUTTEIISUIBHOCTI, a
TaKOX HA IOPUANIHUX MMPAKTHKAX — rajy3sx Ipasa i ICBHUX BUAAX IOPHU-
JUYHUX TTOCITYT.

Kpim Toro, 1opuInIHAN MEHEDKEep Ma€ 3BaXkKaTH Ha crieliu(iKy HaJaHHS
ropuandHuX nociyr. Jlii ¢axiBIiiB i3 mpaBa 3a CBOEIO MPUPOIOIO € mpode-
CITHIMU, CTIPSIMOBaHUMH Ha 3aI0BOJICHHS TIOTPeO UH 3a0e3MeueHHST BUTO
GI3MYHKMX Ta OPUIUYHUX OCIO y MpoIreci HalaHHS M IOPUIUYHOT JIOTO-
Moru. BogHouac po6oTa oprcTa € IHTEIeKTyalIbHO, TIOTPeOye CrieIiaib-
HOI MiJArOTOBKH U 3HaHb, a i1 3MICTOM € MPaBOBI 3HAHHSA, SIKI BUCTYNAalOTh
MIPOLYKTOM OCMHCIIEHHS 1 BAKOPUCTaHHA NpaBoBoi iHpopMmarlii. Cami ropu-
JUYHI TOCIYrd TPHU I[bOMY CTAIOTh CICI[iaJbHUM KaHAJIOM MOIIUPEHHS
MIPaBOBHX 3HaHb Ta iH(popmarii [12, c. §9-92].

HOpunmunnii MeHeKep MOBUHEH PO3YMITH TaKOXK, IO AisUTbHICTE FOD
Ma€ OpiEHTYBAaTUCS HE HA OfIHY yTOMy KyMiBJi-IIPOJaKy, a Ha TPHBATY B3a-
€MOJIiF0, OJTM3bKI i YacTi KOHTAKTH 3 KJIIEHTaMH, CTBOPCHHS ISl HUX IIiH-
HoCcTi. Mixk FO® 1 kiieHTaMu B i1eaii MatoTh (JOPMYBATHCS HE TUIBKH €KO-
HOMIYHI, a ¥ colliabHi BIIHOCUHH, 3aCHOBaHI Ha 0COOMCTIN MPUXMIILHOCTI,
JIOSTBHOCTI 1 mapTHepcTBi. CaMe MapTHEPChKiI BITHOCHHU 3a0e3MeuyroTh
¢dipMam OakaHy BHCOKY JOXIJHICTH 1 CTIHKI KOHKYpEeHTHI nepeard. KoH-
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KypEHTH MOXKYTh MaTH CXOXI1 PeCypCH, ajie 3ali3HUTHUCS 31 BCTAHOBJICHHIM
MAPTHEPCHKUX BITHOCHH 13 KII€HTaMU (CHOXXKUBaYaMH). Y 3B’S3KY 3 UM
BeJIMKe 3HaueHHs Mae perytauia KOD Ta icropis B3a€MOBITHOCHH IOpHC-
TiB 13 KiieHTamMu. HalOinpi HagilfHUM IHCTPYMEHTOM 3ally4eHHS KJIi€H-
TiB B IOPUANYHOMY Oi3HEC] € peKOMEeHAallii, HaJlaHHs SKUX TOTOXKHE JOBipi
10 FO®. [Inst cTBOpeHHS MOTOKY peKOMEHIaIliil moTpiOHa Mepexa e,
SK1 3HAIOTh, UMM 3aiiMaeThcst FOD, Ta BUCOKMIA PiBEHB JTOBIPU 10 FOPHC-
TiB ¢pipmu. Taka Meperka MOBHHHA OyTH CTaOUIBHOIO, TTepeadadyBaHOIO i
TaKOK0, SIKy MOXKHA BIJITBOPUTH B iHIIIOMY MicTi a00 HaBiTh KpaiHi. Yce e —
3aBHaHHS PEMyTaIliifHOTO MEHEPKMEHTY, BKpail BayKIIMBOTO IUIST PO3BHUTKY
FOPUJIMYHOTO Oi3HECY.

Hapernri, icHyOTh 1 HaIllOHAJIBHI Tpaauiii ynpasiiaas FOD. YV 6inb-
I0CTi KpaiH CBITY IOPUINYHUN MEHEIDKEp, K MPaBHIIO, CYMIIIAE BHKO-
HaHHs CBOTX 000B’sI3KiB 13 po0oToto topucta hipmu. Oanak skiio y CIIA
MogeinbHi mpaBuiia AMEpPUKaHCHKOI acolfialii I0pHUCTiB NpsMo 3a00po-
HAIOTH BiacHuKam FO® 3amydatu 10 CKiaay 3aCHOBHHKIB CTOPOHHIX
1HBECTOPIB, a O YIPABIiHHI — NpodeciiiHuX MeHeIKepiB, TO B KpaiHax
AHTJIO-CAKCOHCHKOTO IMpaBa CIIOCTEPIraeThCsl TEHACHIIIS o0 Jidepanizarii
3akoHOnaBcTBa. Y Benmukiit bputanii kepyBatu opuandHUMH (ipMamu
BXKE MOXYTh JIOIUA O3 FOPUIUYHOI OCBITH. [IpHYOMY OUIKY€ThCS, 110
TEHJICHITisl TIOJIUTY TPAIliBHUKIB CEKTOPY FOPUIUYHHX TOCIYT Ha mpode-
CIHHUX FOPUCTIB 1 MPAIiBHUKIB 0€3 IOPUAMYHOT OCBITH, SIKI 00CITyroByBa-
TUMYTh O13HEC YW HaBITh OE3MOCEPEIHRO KEPYBAaTUMYTh (ipMoro, Oyie
TUIBKHY nocuioBarucs [19].

LPM B Ykpaini HoCTiifHO pO3BHBAETHCS 1 HAOyBa€ HOBUX PHC.

[Mo-nepie, BiTun3HsiHI FO® MOCTYNOBO OMAaHOBYIOTh HOBI JUIsl HUX
HanpsIMU MEHEPKMEHTY — CTpaTeriuHui, ONepaTHBHUMN, CUTYallilHMIA,
aHTuKpu30BUil Tomo. Crpareriunuii LPM cnpsMoByeTbcs Ha BUOIp THX
IHAYCTpiH, IOPUIUYHUX MPAKTUK 1 PUHKIB IOPUANYHUX IMOCIYT, Ha SKUX
IO® mae sBHI KOHKYPEHTHI IepeBard, a TaKOXK Ha HAINpaI[lOBaHHS CTpa-
Teriif i mporpam AisUIBHOCTI Ha KOKHOMY 3 TaKUX PUHKIB. OnepaTHBHUIH
LPM o3Ha4gae mpakTHYHY IisUTBHICTH YNPaBIIHIIB 13 peamizamii oOpaHoi
IO® crparerii. Cutyaniitanii LPM BuMarae Biji FOpHIAYHOTO MEHEKEPa
MPAaBHIILHOTO PO3YMIHHS IPUYHH Ta OIIHIOBAHHS HACIIAKIB THX KOHKPET-
HMX 0OCTaBWH, SIKI B JaHWM MOMEHT HaiOlibmie BIiMBaroTh Ha FO®D Ta
JIOCSTHEHHSI HEI0 CBOTX IIel. AHTUKpH30BHi LPM ypaxoBye HHUKIIYHICT
po3BuTky KO®D, a Takok iIMOBIpHICTh BUHUKHEHHS B FOD KpH30BHX CTaHIB
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1] BIUTMBOM 3MiH BHYTPIIIHIX 1 30BHINIHIX (p)aKTOPIB TOCIOAAPOBaHHS. SIK
CBIJYUTH MPaKTHKA, HABITh B ycmimHux FO® i3 NEBHOIO MepionuyHICTIO
BUHUKAIOTh KPU3H, OLIBILICTS 13 SIKUX € YIPaBIIHCHKUMHU.

[o-npyre, LPM nexasi akTUBHIIIE 3aCTOCOBY€E KOHLICIILIIIO MAPKETHH-
TOBOTO MEHEIKMEHTY Ta OPI€HTYEThCS HA PUHOK IOPUIUYHUX TOCIYT.
HOpunnyHnit MapKeTHHI BHU3HAYAIOTh K Jii mpodeciiHuX IOPUCTIB i3
BHUKOPHCTAHHSIM MapKETHHTOBHX IHCTPYMEHTIB, IO CIIPSIMOBAaHi Ha op-
MYyBaHHSI pUHKY FOPHIAYHUX MOCIYT, TOOYIOBY ONTHMAaIbHUX BIJTHOCHH
13 3aMOBHUKaMH Ta 3aJIOBOJICHHS iX MOTped, 1 BOJHOYAC HA OACpKAHHS
npuOyTKY KOMIaHii 32 paXyHOK BHCOKOTO KOHKYPEHTHOTO CTarycy. Tak,
kommaniss “LMS” cneriami3yeTbcss Ha CTPaTEriuHOMY KOHCAJITHHTY 3
MUTAaHb IOPUIUYHOTO MAPKETHHTY Ta IOPUIMIHOTO MEHemKMeHTy. HOd
“AEQUO” Ha cBOeMy oQiIifHOMY caliTi IPOIOHY€E BUSBICHHS MOTPEO
Oi3Hecy B 3MiHI 3aKOHOJIABCTBA, MMPABOBMI aHaJI3 3aKOHOJABYMX 1HIIlia-
THUB, X MOKJIMBUX HACJIJIKIB JJIs1 O13HEC-KIIIEHTIB Ta 1HIINX 3alliKaBJICHUX
CTOpiH, MiIFOTOBKY 3aKOHOIPOEKTIB 1 HOPMATUB-HUX aKTiB LUISIXOM B3a-
€MOpii 3 Jep>kaBHUMM OpraHaMu il uleHaMH MapiaMeHTy. Y CBiTi iCHY-
I0Th HaBiTh BUMAAKH CTBOPCHHS BIPTyaJIbHUX IOPHIUYHUX (DipM, KOJIH
KoMaH/a (axiBIliB MiIOUPAETHCS CIEIIaIbHO IMiJl KOHKPETHUN MTPOCKT Yn
CIIpaBy Ta MpaIloe JAUCTaHIIHHO. L mpakThKa D03BOJsIE MaKCUMAIBHO
e(ekTHBHO 3acTOCyBaTH MPOQEeCioHaNI3M OPHINIHOTO TIEPCOHATY s
BHKOHAHHS CBOTX NPSIMHX OOOB’S3KIB 1 3a/JI0BOJICHHS TOMUTY HAa PHHKY
IOPUIUYIHAX MTOCITYT.

[To-tpete, cydacHnii LPM e inHOBamiiiauM, a FO® akTHBHO IliKaB-
TATHCS 0i3-HEC-MOJCIIII0 «BHYTPIIIHBOTO MiANPHEMHUITBa». FOD mpo-
IYKYIOTh HacaMIlepe] IOpUINYHI iIHHOBAIlii: HOBI IPaBOBI 3HAHHS; HOBI
a00 BIOCKOHAJICHI TEXHOJIOTI{ Ha-JIaHHA IOPUAUYHUX MOCIYT; HOBI IOpHU-
JUYHI OCIYrd ¥ npakTuku Tomo. OnHaK HAJAHHS CYYacHUX IOPUIHY-
HUX MOCIYT HEMOXJIMBE 0€3 3aCTOCYBaHHS HOBITHIX TEXHOJIOTIH (ympo-
Ba/UKCHHS KOPIOPATHBHOTO TMPOTpaMHOro 3abe3neueHHs Ui poOoTH 3
IOpUANYHO iH(OpMaIi€o 1 JOKYMEHTOOOIroM, €IeKTPOHHOTO OilliH-
T'YBaHHS, BUCTABJICHHS paxyHKiB, KEPIBHHUITBA IMPOIECOM MPUUHATTS
pimenp Tomo). TeXHONoriyHi iHHOBAIlii, Y CBOIO Yepry, 3yMOBIIOIOTH
oprasizaiiifHi 3MiHH (BIOCKOHAJICHHS (OPM 1 CTPYKTYp yrpasiiaas KOD,
(opMyBaHHS IPOSKTHUX KOMaH, CTBOPCHHS alIbTEPHATHBHUX ITPOBaiiie-
PIB IOPUIMYHUX TOCIYT Ta iH.), & TI HOTPEOYIOTh 3MiH B eKoHOMII HOD
(HOBUX (hOopM POOOTH 3 KITIEHTAMH Ha PHHKY IOPUIMYHUX MOCIYT, aKTHB-
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HOTO MapKETHHTY B COLIaJbHUX MEpeKaX TOIIO0) Ta 3aKPiIUICHHS y HOp-
MaTHBHO-3aKOHO/IaBYHX aKTaX.

[lo-yerBepre, npaktuka LPM moeqHyeTbcsl 3 TpUHIUIAMUA €(PEKTHB-
HOro KaJpoBOro mMeHemxMeHTy. FO® € opranizauieto, M0 HaBYA€ThCS: ii
BiJJ3HAYAIOTh BUCOKMH piBeHb KBamiikarii Ta mpodeciiiHoi BiAMOBigagb-
HOCTI TIE€pCOHAIy, KOTHITUBI3allis AISJIBHOCTI ¥ HOBI MiAXOAM JO YIpPaB-
niHHA. MoTuBaTopaMu mparli IOPUCTIB CTAIOTh MOXIIMBICTh HaBYaHHS Ha
pobodoMy MicIli, 3 OTTaHyBaHHAM cTIeI(iKu poOdoTH (hipMHU Ta BUXOBAHHIM
BaXIIMBUX SKOCTEH 4YJICHIB KOMaHIW; xapakTepHi jume s 0D dopmu
W METOIM OIuTaTH Ipaili (JIMCKOHTOBaHI i ycepeHeH] TIOTOIMHHI CTaBKH,
(hbikcoBaHI Ta IpaHUYHI TapU(H, TOHOPAPU YCIIIXY TOIIO), BUKOPHCTAHHS
cucTeM OUTIHTY Ta rpedauHry. s Momoaux (axiBIliB BaXKIIMBE 3HAUCHHS
Ma€e po3poOIIeHHs IHANBIAYAIBHOTO TUIAHY PO3BHUTKY. Y 3aXiIHUX KOMIIa-
HisIX TaKUU IJIaH € IHCTPYMEHTOM IIPOTHO3YBaHHS 0COOMCTOT MePCIeKTUBU
topucra B FO®, a Takoxx HarpsiMiB pO3BUTKY Ta KOHKYPEHTOCIIPOMOKHOCTI
camoi F0D.

B yxpaincekux FOO cranu TpaauiiiHUMu OCTiIHHE TTiABUILECHHS PiBHS
npo-deciitHol miAroToBKY i KBami(ikariii cBOIX I0PUCTIB, OpraHi3alis mpo-
(ecifiHuX Tpe-HiHTiB. AJie B OiIBIIOCTI BUMA/IKIB POOIATH CTaBKy Ha HaliM
IOPHCTIB 13 IOCBiIOM poOoTH. ICHYIOTH aHANOTH 1 TPEHANHTOBHUX CHCTEM
13 BukopucranHsam nmokasHukiB KPI (Key Performance Indicators) 3anexuo
BiJl piBHS KBaJTi(iKallii, SKOCTI poOOTH Ta AKTUBHOCTI IOPHCTA.

[To-’siTe, B FopuaANIHOMY Oi3HECI BIPOBAJKYETHCSI KOHIICTIIIISI KOHKY-
PEHTHOTO MEHEKMEHTY. BimoMo, o pHHOK IOpUANYHUX MTOCTYT B YKpa-
THI cTa€ Aeaati OUTbIIT KOHKYPEHTHHM. Moro 3aranpHa eMKICTh OIIHIOETHCS
npubnuzso B 12 mupa rp ($500-700 MitH), mpu 1isoMy Ha To11- 10 Hal61Tb-
mux FO® Ykpainu npunanae 6mu3pko 20-30% puHKy, a Ha Ton-50 Haii011b-
mux 0O — 33% (npubnusno 4 miapza rpH goxoxais) [20]. [Ipuuomy mpo-
THO3HU PO3BUTKY KOHKYPEHIIIT B IOPUIMYHOMY Oi3HECY € HEOTHO3HAYHUMMU:
OJIH1 aHAJITHUKHA HA3WMBAIOTh OLIBIN CTIHKUMHU JoKaabH1 FOd; iHII11 momiis-
FOTh JYMKY, III0 3TOI0M 3aKOPJIOHHI MI>KHAPO/IHI KOMITaHii MOTTMHATUMYTh
ykpaincbki FOD; € i odikyBaHHS TiranTiB Oi3HECY, sIKi OyAyTh KOHKYPYBaTH
B CBOEMY CEPEJIOBHIIII, a pEIlTa PHHKY Oy/e MpelCTaBlIeHa BEIIMKOKO KiJlb-
KICTIO KOMIIaHi# 13 perioHaIbHUMH ITPaKTHKAMHU.

KoHKypeHTHE ympaBiliHHS — I[I€ MCHEIKMEHT OpraHizaiii B ymMoBax
KOHKYPEHIIii, 0 3pocTae. Y TaKOMY aclieKTi MOBHHHI CIpUAMAaTHCS BCi
HanpsiMH (QYHKIIOHATEHOTO MEHeKMeHTy 0D — MeHemKMEeHT Mapke-

231



232

Shevchenko Liudmyla

THHTY, MEHEJDKMEHT TICPCOHAIY, BAPOOHUYNH, IHHOBAIIHHNH, (hiHAHCOBHHA
MEHEJDKMEHT Tomo. OpieHTyBaTHCS Ha KOHKYPEHTHY OOpOThOy Mae i Bech
IUKJT YIPABIIHHS — MPOIECH IJIAHYBaHHsI, OPraHi30BYBaHH:, MOTHBYBaHHS
1 KOHTPOJIIO. Y OLIBII By3bKOMY 3HA4YCHHI HAEThCA PO MEHEAKMEHT KOH-
KypeHTOoCTIpoMOKHOCTI FO®D, mpu3Ha4YeHHS SKOTO IOJISITAE Y BUSIBICHHI
HeOe3neK KOHKYpPEHIIii, aHasi3i IHTeHCUBHOCTI KOHKYPEHIIIi Ta TUIOIOTI]
KOHKYPEHTHHX CHUTyallii B IOPMAMYHIA ramy3i W Ha PHUHKY IOPUANIHUX
MOCTYT, OLliIHKaX PHHKOBOTO CTAHOBHIIA (DipMu Ta 11 KOHKYPEHTIB, po3po01i
3axO0JliB 31 3MEHIIICHHsI HETaTHBHHUX HACHIJIKIB KOHKYPEHTHOI 0OpOTHOH Ta
BUKOPUCTAHHI MEXaHi3My KOHKYPEHIIi JJIsl CTalor0 €KOHOMIYHOTO PO3-
BuTKYy FOD.

JluHamika KOHKypeHTHOTO yrpapiinas FO®d BianoBiae etanam KUTTe-
Boro MKy ¢ipmu. Tak, Ha cTaaifgX CTBOPEHHS i cTaHOBIeHHS FOD cTBO-
PIO€ CBOT KOHKYpeHTHI niepeBaru. OCHOBHUMHU 3aBJaHHAMU KOHKYPEHTHOTO
YOpaBIiHHA €: OLIHKa I[OYaTKOBOI'O KOHKYpeHTHOro mnoreHuiany HO®d;
0oOTrpyHTYBaHHS KOHKYpeHTHUX Iiieii KO®D; po3poOieHHs KOHKYpPEHTHOI
crparerii Ta MeTofiB ii peamizauii. Ha craaii nigHecenns KO® crtae koH-
KypEHTOCIIPOMO>KHOIO, 3/1aTHOIO BUIIEPEKATH CBOIX CYIEPHHUKIB y JIOCAT-
HCHHI OCTAaBIICHUX IIiJIel Ha FOPUANIHOMY PHHKY. Jl0 3aB1aHb MEHEKEPIiB
JIOJIAE€THCS pO3pOOIICHHS €(PEKTUBHUX 3aXO0/IiB 3 SIKOCT1 FOPUANIHUX MTOCITYT
Ta 3aXUCTy KOHKypeHTHHX mo3utiii FO®. Ha cranuii 3pinocti FOD nocs-
rae craHy KOHKYpeHTHOI cTiiikocTi. BoHa 3aiimae crabiibHe CTaHOBHIIE B
rany3i 1 Ha pUHKY, Ma€ OYCBHUJIHI KOHKYPEHTHI MEpeBary, ki MPakKTHIHO
HE ITOBTOPIOIOTHCS 1 HE PYHHYIOTBCS, a 30epIiraloThbest MPOTSITOM TPHBAIOTO
gacy. [Ipu upomy FO®D cama mpoBOIUTE arpecUBHY KOHKYPEHTHY ITOJITHKY.
Ha cranii cnagy FO® Brpauae muHamMi3M CBOTO PO3BHTKY, a II KOHKYPEHTH
3aXOILTIOIOTH OUTBIIY YacTKy IOPUIMYHOTO PUHKY. BUHUKae HEOOXiAHICTH
KOHKYpeHTHOro neperBoperHs FOd — peopranizauii (3akpurTs HENpUOyT-
KOBUX MPAKTHK, a 1HKOJIH, HABMAKH, IPUEAHAHHS Oi3HECY MEHII YCIIITHUAX
KOHKYPEHTIB); HOIIYKY HOBHUX MiJXOMIB 0 yNpPAaBIiHHSA, 30KpeMa Mepexia
JI0 HaJIaHHS KOMIUJICKCHHX IIOCIYT, SIKi BOMPAIOTh y ce0e He TiNbKU I0pH-
JIYHI, @ # ayINTOPChKi, OyXraaTepchKi, KOHCAITHHIOBI Ta iHIII TOCITYTH.

[To-mmocre, BimOyBaeThCs PO3BUTOK NPOQECiiiHOrO mapTHEpCcTBa Ha
100aNbHOMY PUHKY IOpHIMYHHX mociyr. O®d crarore wireHamu Oara-
ThOX MDKHApPOJHHMX YIpPaBIiHCBKUX acoriamii. Cepen HUX: AMepHUKaH-
chKka acomiaris aaBokaTiB (CeKIlisi ynpaBlIiHHS IOPHIAYHOK MPAKTHKOIO)
(ABA LPMS); Acomiamis ropunuaaux aamMinicrparopiB (ALA); Acorria-
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1isl YIIPaBIiHHS FOPUIMYHOO MPakTHKOK ABctpaiii (ALPMA); Acomiartis
IOpUAMYHOTO MeHeKMeHTY bpurancekoi Komym6ii (BCMA); Mixna-
ponna acomiauiga npaBoBux texHosorid (ILTA); MixHapogHa acoriamnis
ynpasiinHs napaneranamu (IPMA); Acouialliss FOpUIMYHOTO MAPKETHHTY
(LMA); ®opym naptaepiB (MFP); Acomianis npodecioHaniB IOpUIXYHOT
kap’epu (NALP); Acomiarist ynpasiinHs agBokaTrcbkuMu 010po (TLOMA)
Ta iHmi [21].

5. Law & Management: ocBiTHili acniekT

[TocTiiHI quHAMIYHI 3MiHHA B c(epi IOPUINYHOT MPAKTUKH BHCYBAIOTh
HOBI BUMOTH JIO ITiJITOTOBKH FOPUCTIB y BHIIIH 1TKOJIi. MalOyTHI IpaBHUKA
MMOBUHHI HE TUIBKH MaTH TIHOOKI €KOHOMIYHI Ta YIPaBJIIHCHKI 3HAHHS, a
W YCBIJJIOMUTH HEOOXIJHICTh 3alpPOBAKCHHS KOHICMIT MEHEHKMEHTY
B cdepl IOPUANIHOTO OOCIyroByBaHHs Oi3Hecy, C(OpMyBaTH BMIiHHS Ta
HABUYKH YIIPABIiHHS I0PUIUYHOIO (ipMOIO Ha Pi3HUX PIBHAX Ta MOcagax.
LpoMy cripusie KOMIETEHTHICHUN TiAXiA A0 opraHi3anii HaB4aJIbHOTO MPO-
LIECY 3 BUXOBAHHIM y MaiOyTHIX IOPUCTIB:

a) CUCTEeMHOT'0 MUCIIEHHsI, IHHOBAaIlIfHOCTI, OPIEHTOBAHOCTI Ha KITIEHTA,
3HaHb, YMiHb 1 HABUYIOK €()eKTUBHOT poOOTH HA PUHKY IOPUANTHUX TTOCITYT.
Ix popmyroTh HOBI HaBYANbHI AUCIMILTIHU: OPHAMYHUI MAPKETHHT, FOPH-
OUYHANR MEHEIKMEHT, IOPUINYHUN KOHCAJITHHI, IOPHANYHA IHHOBAaTHKa,
CTpaTeriyHe yNnpaBIiHHS IOPUINIHAM Oi3HecoM Tomio. OHaK TaKi JUCIIHU-
IUTIHA HE BUKJIAJIAI0Th Hi B FOPUJINYHUX, HI B CKOHOMIYHHX 3aKJIaJaX BHIIOT
ocBiTH (3BO). AGO BHKIIAIArOTh TIJIbKH K HABYAIbHI TUCIUILTIHH 32 BUOO-
POM CTYIICHTIB UM B MEKaX IJIATHUX CePTH(IKATHUX OCBITHIX MpOoheciiHuX
mporpam, sik 1e poouthcs y HarioHaisHOMY IOpUAMYHOMY YHIBEPCHTETI
imMeHi SpocnaBa Mynporo («HOpunnunuii G6izHec» ta «bizHec mMeHemx-
MEHT»). Y OLIbLIOCTI BUMAJKIB CTYAEHTHU-IOPUCTU 3MYIIEHI 3100yBaTH
Jpyry BHILY OcBiTY Y 3BO eKOHOMIYHOTO Ta yNpaBIiHCHKOTO MPOQiIHo;

0) 3nibHOCTEI 31ilicHIOBaTH TpodeciiiHy ekcrepTu3y Oi3HeC-IPOEKTiB
CBOIX KJI€HTIB, 3aCTOCOBYBATH KOMIUICKCHHM MiAXix 10 iX 0OCIyroBy-
BaHHs. 3a Bepciero )xypHaiy “Legal success”, OpHUCT TaKoX MOBHHEH OyTH
(hinaHcHcTOM (31 3HAHHSAMH aHTUKPHU30BOTO YIPABIIHHS), MAPKETOIOTOM,
MeHemkepoM 1 HR [22]. Ane B HaBYaJIbHHX IUIaHAX YKPATHCHKUX FOPHIAY-
HuX 3BO 1 ¢akynbTeTiB BiZICYyTHI €KOHOMIYHI Ta YIPABIIHCHKI JUCIUTUTIHY;
X He 3HAWTH HaABITH CEpeI AUCIHILTIH, SIKi BUBYAIOTHCS 32 BHOOPOM CaMHX
CTY/ICHTIB;
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B) yMiHb HaJaBaTh online-mociyru sk MEpPEeKeBUH FOPUCT UM Bip-
TyallbHUW aJBOKAT, KU MOTpeOye TEXHIYHUX 3HaHb. Y PO3BUHCHUX
KpaiHax mpu OpuiiMaHHI Ha POOOTY IOPHUCTIB OOOB’A3KOBO TECTYIOTh
Ha HaBUYKU poboTu B lHTepHEeT-Mepexkax. OMHAK Yy KOTHOMY 3 yKpa-
fHChkuX opuanuHux 3BO He BHUKIamaeThCs Hi BipTyalbHa (LH(POBA)
eKOHOMIiKa, Hi BipTyanbHe mpaBo. Tinpku B HarioHanbHOMY OopuInd-
HOMY yHiBepcuTeTi iMeHi SIpociaBa Myaporo BiaKpHuTa maricrepchka
nporpama «IIpaBo Ta TexHosorii» crisibHO 31 [lIkonoro nmpaBa TanniHH-
CBKOTO TEXHIYHOTO yHiBepcuTeTy. HaToMicTh (axiBIiB i3 MepeKeBOTo
mpaBa yke 3apa3 TOTyloTh TexHiuHi yHiBepcutetn: HTY «KwuiBcbkuii
noyiTeXHiuHui THCTUTYT», HTY «XapKkiBCbKUH MONITEXHIYHHA 1HCTH-
Ty™, HY «JIpBiBCHKA MONITEXHIKA», JIHITPOBCHKHN HAIIOHABHHUH YHI-
BepcuteT iMeHi Onecst [oHuapa, OnechbKuil HAlliOHATBHUHA MOJIITEXHIY-
HUH YHIBEPCUTET;

I') MailcTepHOCTI OnmaHOBYBaTH HOBI a00 cyMikHI mpodecii. Sk mnpu-
KIaj: 3apa3 B YkpaiHi ctBoproeTscsi Ciyx0a (hiHaHCOBUX PO3CIiyBaHb,
sIKa TIOBUHHA PEali3oByBaTH TPU MiCii: MOMEpe1KyBaTH MOPYIICHHS B €KO-
HOMIiuHIl cdepi, po3KpuBaTH BKE 3AIHCHEHI 370YMHHM Ta HAIOBHIOBATH
OromkeT. A (iHAaHCOBHH JETEKTHB Mae OyTH IOPHUCTOM-IIPOLECYaNliCTOM
(3HaTH, SIK 310paTH TOKa30By 0a3y U Cydy); ayAUTOPOM (YMITH aHAIi3y-
BaTH OyXTaJTepChKi JOKYMEHTH) Ta iH(GOpMaIiiiHUM aHaIITHKOM (BOJO-
IiTH 3HAHHAMH 3 KOMIT IOTEPHHX TEXHOJOTIH Ta OIepyBaTH CyYaCHUMH
iHpopManiiHuMu 6a3amu) [23]. Hi ropucTH, HI €EKOHOMICTH TaKWX 3HAHb HE
MaroTh. Tomy B YHIBEpCHTETI JepKaBHOT (DicKaIbHOI CITy)OU YKpaiHu po3-
poOJieHO HOBI HaBUAJbHI TUIAHH, SKi BBIOpayM B cebe HaWKpaluii 10CBija
MiATOTOBKH IOPHCTIB, (hiHaHCUCTIB 1 [T-aHamiTHKIB.

Pa3om i3 TuM 1 MaitOyTHI MeHeKepH MOBUHHI MaTH podeciiiHy 1opu-
JMUYHY MiAroToBKY. [luM mowanu omikyBarucst B HamioHanbHOMY FOpHIAY-
HOMY YyHiBepcuTeTi iMeHi SIpocnaBa Mynporo mpu po3poOieHHI HOBHX
HaBYAJIBHUX IUIAHIB JUIS CTY/IEHTIB €KOHOMIUHOI Ta YIPaBIiHCHKUX CIIEIi-
ajpHOCTEH (Tabdm. 1).

3po3yMisio, MO MOXKIIUBICTh JIJIsl BCEOIYHOT FOPUIMYHOI OCBITH €KOHO-
MICTIB 1 MEHEKEepIiB MAarOTh HacamIiepe] IMOTYXKHI IOPHIUYHI YHIBEPCH-
TeTH. B 1HIINX BUTIAIKaX CBOT MOCITYTH MPOIOHYIOTh YUCIICHH] KOMEPIIiiHI
TPEHIHTH, O13HEC-IIIKOJIM 1 ceMiHapy. BoHM al0Th BiIIOBII HA aKTyalbHI
MUTaHHS IOA0 TPABOBOTO 3a0E€3ICUCHHSI Ta CYNPOBOAY Oi3HECY, OTHAK
CUCTEMHUX 3HaHb HE (DOPMYIOTb.
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TabGmuns 1

IOpuauyHa miAroTOBKA CTYIEHTIB €KOHOMIYHOI
Ta ynpasJiHCbKHX cneniaiabHocTell B HalionaabHoMy 10puanyHomy
yHiBepcuTeti imeni SIpociaBa Myaporo

072 «®inancu,
PiBennb . 0aHKiBCbKa 073
. 051 «ExoHomika»
MiIrOTOBKH cnpasa Ta «MeHeTKMeHT»
CTPaxyBaHHSD)
O060B’s13Kk0B1 | — dinancose Ta nonar- | Pinancose mpaBo | — [lyOmiune agmiHi-
HaBYalbHI | KOBE IPaBO baHkiBCbKe MIPaBO | CTpyBaHHS
muciuInTiHg | — [HBecTuiiiiHe ipaBo | CTpaxoBe mpaBo — Tpynose npaso
— Exonomiune npaBo —T'ocnogapceke
s . ‘ IpaBo _
= | HaBuanbHi — AHTHUKOPYIILIHHUIN — Menianis
é JUCLMIUIIHA | KOMIUIACHC — AZMiHICTpaTHBHE
3 |3aBubopom |- Tpymose npaso IpaBoO Ta aaAMiHi-
CTY/ICHTIB — Kopmioparusae npaBo CTpaTHBHA BifITOBi-
— [IpaBoBwuii 3axuct B JTAITBHICTD
€KOHOMIYHOT KOHKY- — AnmiHicTpyBaHHS
peHIIii MICIIEBOTO CaMo-
BpsITyBaHHS
O00B’s13K0BI Hemae nigrorosku
HaBYAJIbHI - -
JCIUIUTIHA
Hapuanpni | —IIpaBo Ta ekoHOMIKa — [ligmpueMHHIIBKE
JTUCHUILTIHE | — MIXKHapOIHE EKOHO- paBo
ol BHOOPOM | MiYHE IpaBo
; CTYJICHTIB — [IpaBo BHYTpIIIHEOTO
= punky €C
= — KoprioparusHze npaBo
€C
— TpancuarionanbsHe
6aHKPYTCTBO
— Mixknaponauii
KOMepLiitHuiA apOiTpaxk
Ta Meiarist

JDicepeno: Ocsimuvo-npoghecitini npoepamu Hayionansnoeo opuouuroco
yHigepcumemy imeni HApocnasa Myopoeo
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6. BUCHOBKH Ta NMepCcHeKTHBH MOJAJIbITAX A0CTiTKeHD

1. Teopernuna konuenuiss Law & Management moxe OyTH OCHO-
BOIO JUISl BIOCKOHAJIECHHS NMPAKTUYHOI yNPABIIHCHKOI AiSUTBHOCTI IIJISIXOM
BUKOPHCTAHHs IHCTPYMEHTIB IPaBOBOTO BIOPSAKYBaHHS TOCIIOJapPCHKOT
JSUTBHOCTI Ta PO3pOOJIEHHS CHeLialbHIX MTPABOBHUX CTparerid. BogHouac
HaNpamioBaHHI MEHEKMEHTY NAl0Th 3MOTY TJHOIIE 3pO3YyMITH CIICIH-
(biKy KepyrouHx Ta KepOBaHHMX CHCTEM, MEXI IMPABOBOTO PETYITIOBAHHS Ta
JIii KOHKPETHHUX aIMIHICTPATHBHUX aKTiB, MOXKJIMBOCTI ¥ HACIIIKHM BILUTUBY
IpaBa Ha €KOHOMIKY Ta yIIPaBJIiHHS.

2. [TomameIi ToCTiIKEHHS CIIiZ BECTH B HallpsIMaX OOTpyHTYBaHHS CyT-
HOCTI FOPUIUYHOTO MEHE/DKMEHTY Ta MEHEPKMEHTY FOPUANYHOT IPAKTHKH
(pipmm).

IOpuanaHu MEHEHKMEHT € IOPUANYHO BHOPMOBAHOIO YITPABIIIHCHKOIO
JisutbHICTIO y Oyap-akiii cepi rocnonaproBanss. Lle cuctema ympasmi-
CBKHX BIJIHOCHH 1 JIilf, sIKi 0a3yl0ThCs HAa 3HAHHI Ta IOTPUMAHHI yIpaBUTe-
asMH (FOpUANYHO 00i13HAaHMMH MEHEIKEepaMu) HOPM IIpaBa, PeriIaMeHTY-
IOThCS YMHHUM 3aKOHOZIABCTBOM, A B CEPEAMHI OpraHi3amii — mocagjoBuMH
THCTPYKIIISIMH 3 YITKMM BU3HAYCHHSM 1 ONTHMAILHUM PO3MOIIIOM FOpPH-
JIUYHUX TIPaB Ta 000B’S3KIB MEHEKEPIB.

MeHEeDKMEHT FOPUIMYHOI MPAKTHKH Tiependadae 3MIHCHeHHS (YHKITIH
MEHEe-/DKMEHTY B IOpUANYHUX (pipMax. EQEeKTHBHICTh MECHEIKMEHTY BITUH3-
HanX FO® Garato B YoMy BU3HAYAETHCS MOKIMBOCTSIMH YIIPOBAIKCHHS
MPUHIUIIB CTPATETiYHOTO, OIEPATHBHOTO, CHUTYAIIHOTO, aHTHKPH30BOTO
MEHEIDKMCHTIB; OPIEHTALIIEI0 HA IMHAMIKY PHHKY FOPHIMYHUX MOCITYT, BUKO-
PHCTaHHSAM NPUHOMIB IHHOBALIIIHOTO Ta Ka[pOBOr0 MEHEJDKMEHTY.

3. CyuacHa ropuUAMYHA MPAaKTHKA BUCYBA€ HOBI BUMOTH JIO IMiATOTOBKU
IOpUCTIB y BUMIiH mkomi. B ropummdananx 3BO (dakymsreTax) MaioTh BUKIIA-
JIATHCST CKOHOMIYHI Ta yIPaBIiHCHKI HABYAIBHI JTUCIMIUTIHY, SIKi O CIpHsUIH
(hOpMyBaHHIO MPUHIIMIIOBO HOBHUX KOMIICTCHINIH: 3HaHb, YMiHb Ta HABUYOK
e(heKTUBHOTO MEHE/DKMEHTY Ha PI3HUX PIBHSIX Ta [10CA/IaX B OPUANMIHOMY 013-
Hecl. Y ToM e Jac MiJIrOTOBKa MEHE/DKEpiB Mae OyTH HAITOBHEHA OIaHyBaH-
HSIM 3HaHb TIPABOBHUX MEXaHI3MIB PETyITFOBAHHS i IIPHEMHHUIIBKOT AisUTHOCTI.
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