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Abstract. The structure of the non-defined contract meets the modern requirements of a market
economy. The benefit of this structure is that it allows creating an inexhaustible number of different varieties
of contracts thus exploiting to the full the potential of freedom of a contract. In law enforcement practice,
due to a novelty of the contractual structure, difficulties arise in the qualification of a non-defined contract.
If the non-defined contract is incorrectly qualified, it is later identified as a contract of a different type; such
that, an incorrect legal regime is applied that may result in an unjust decrease in the autonomy of the
parties, invalidity of the contract or the application of a set of other measures of civil liability. The article
discusses the characteristic features of non-defined contracts, which are crucial in distinguishing them from
defined contracts and allow for the qualification of the terms of the agreement in order to determine the
type of contract.
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HenonmeHOBaHHbLIN AOoroBop:. NOHATUE U KOHCTUTYTUBHbIE NPU3HAKN
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AHHomayus1. KOHCTPyKLMS HENMOVMEHOBaHHOIO JOroBopa oTBeYaeT COBPEMEHHBLIM TpeboBaHWsM
PLIHOYHOW 3KOHOMUKN. [penmyLLECTBOM AAHHOWN KOHCTPYKLIMU SIBMSIETCS, TO YTO OHA NO3BOSISIET CO3/laBaTh
Heucyepnaemoe KONMUYECTBO pas3fnMYHbIX Pa3HOBUOHOCTEW [OroBOPOB, packpbiBasi 6Goree nonHo
noTeHuman ceoboabl foroBopa. B npaBonpumeHnTensHOM NpakTrke, U3-3a HOBLUECTBA CaMOW JOrOBOPHON
KOHCTPYKLIMMW, BO3HUKAIOT CIIOXXHOCTY B KBaNMUMKaLMm HENOMMEHOBAHHOMO JoroBopa. [pu HenpaeunbHoM
KBanudmKaLum HENOMMEHOBAHHOIO JOrOBOPA OH BMOCINEACTBUM UAEHTUDULMPYETCS, Kak LOFOBOP MHOMO
BMAa, B pesynbTaTe 4Yero npUMeHsieTcsl HenpaBWMbHbIA MPABOBOM PEXUM, KOTOPbIA MOXET MOBMeYb
HecrnpaBefnuBOe YMEHbLUEHME aBTOHOMUW BOMU CTOPOH, HEAEWCTBUTENIbHOCTb [JOroBopa  Wnu
npUMeHeHne KOMMeKca MHbIX Mep rpaXxaaHCKo-NpaBoOBOW OTBETCTBEHHOCTU. B cTaThe paccmaTtpuBaroTes
OCHOBHblEe MNPW3HaKW HEMOWMEHOBaHHbIX [OroBOPOB, KOTOPblIE MMEWT peLlarwmne 3HavyeHue npu
pasrpaHuyeHnn KX OT MOMMEHOBAaHHLIX [AOrOBOPOB W MO3BOMST NPOBECTU KBanuUUKaLuio YCIOBWIA
cornalleHns B Lensix onpeaeneHns pasHoBMOHOCTM 4OroBopa.

Knroyeebie csoea: HeNOWMEHOBaHHbLIN [OroBOp, MpeaMET [OroBopa, YHUKanbHOCTb,
npaBOMEpPHOCTb, 0OBEKTHI FpaxaaHckoro oboporTa.

A non-defined contract is an agreement, in relation to which the law does not
provide for positive civil-law regulation (requirements for form, material conditions, rights
and obligations of the parties, etc.) even if it was mentioned in normative legal acts [1,
116].

To determine the legal essence of the contract, it is necessary to carry out its
individualization through the analysis of its conditions and comparison with the statutory
system of contracts.

The eventual result of the individualization of the contract is the determination of
the exact version of the contract in order to apply the appropriate legal regime to it.

If, at the individualization of the contract, it is determined that the contract is
defined, then for this type or subtype of the contract its special legal regime should be
applied. If, at the individualization of the contract, it is determined that its individual
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characteristics are new and not suitable for the defined contract prescribed by law, then
such agreement is non-defined. The general legal regime is applicable to it.

In other words, the legal essence of the contract is determined by a set of individual
characteristics and, in the process of individualization of a contract, it is necessary to
determine these characteristics in the first turn.

Some scholars refer to the individual characteristics of the contract: subjects, the
object, the subject of the legal relationship, the nature of the distribution of rights and
obligations between the parties (one-sided or reciprocal), the compensatory nature or
gratuitousness, the moment of entering into a contract (consensual or real), etc [2, 84].

One believes that the criterion of the subject of the contract may affect the
conclusion, for example, a commercial or consumer contract, but this criterion does not
allow meaningfully determining what specific type of a non-defined contract was
concluded. Likewise, this refers to the compensatory nature or gratuitousness, the reality
or consensual nature of the contract and all other civil rights of the similar dichotomous
classifications, known in the science.

In our opinion, the individuality of a non-defined contract lies in its subject matter.
In turn, the above-mentioned dichotomous divisions of contracts are auxiliary criteria
when characterizing the substantial part of the contract.

The subject matter of the contract is an essential condition of any contract, since,
without its indication, the contract is deemed void; the role of the subject is to determine
the type of contract [3, 27].

This is also established by the Kazakh legislature. In accordance with paragraph
1 of Art. 393 of the CC of the RK, a contract is regarded as being concluded when the
parties have reached agreement on all the material conditions, in the form required by
the type of contract in question. Essential conditions are the conditions of the contract’s
subject matter, the conditions that are recognized as essential by legislation and are
necessary for contracts of this type, as well as all those terms concerning which an
agreement must be reached upon the request of one of the parties [4].

Conditions that are recognized as essential by legislation and are necessary for
contracts of this type refer only to the defined contractual constructions. The conditions
when an agreement should be reached on the request of one of the parties, with the
exception of the subject matter of the contract, are additional essential conditions, so they
may not exist.

In this regard, the only stable essential condition for a non-defined contract is its
subject matter.

However, the Kazakh legislature did not disclose what is meant by the subject
matter of the contract.

There is also no norm in the GCC [5] that indicates what is relevant to the subject
matter of the contract. As K. Zweigert and H. K6tz point out, it is useless to look for norms
in the GCC that would testify to the principal interest of the legislature to the social function
of the contract, its content or consequences. The creators of the GCC did not consider
this necessary [6, 6].

The Latvian legislator has considered this point. According to Section 1412 of the
Civil Law of Latvia, the subject of a legal transaction may be both an action and abstention
from it, and as an action aimed at establishing or transferring a proprietary right, and
action for any other purpose. Everything that is established by Section 1412 and
subsequent articles on the subject of the legal transaction extends to the subject matter
of the contract (Section 1542 of the Civil Law of Latvia) [7].

According to A.A. Akhmedov, a non-defined contract is an agreement in respect
of which at least one of the qualifying features of the direction, subject or object of the
contract is not regulated by normative legal acts [8, 57].

In our opinion, the direction and object of the contract are included in the subject
of the contract.
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G.F. Shershenevich emphasizes that the content of the contact, or, as wrongly
expressed by our law, the subject matter of the contract.is the legal consequence to which
the will of two or more persons is oriented. The achievement of this goal implies, first, the
validity of the contract, i.e. the availability of all the conditions under which the state power
is ready to give legal assurance to the contract [9, 8].

In the literature, orientation is also understood as the target setting of the contract
[10, 43]. In this regard, orientation is the purpose of the contract, which in turn is part of
the subject matter.

The object of the contract may include all transferable objects of civil rights. Very
often in the science of civil law, the subject matter of the contract is identified with the
object of the contract. For example, some authors note that any property not withdrawn
from civil circulation can be an object of the contract of sale [11, 9] or the subject of the
lease agreement is an individually defined thing, both movable and immovable, which
does not lose its properties in the process of its use [12].

M.M. Agarkov points out that in order to avoid confusion it would be better to
rationalize the terminology and to regard anything that the behavior of the obligated
person is directed to as an object of law, first of all the thing; the behavior of the obligated
person, characterized by certain features (transfer of a thing, payment of money, the
production of a certain work, refraining from infringing on a thing, refraining from
publishing someone else’s literary work, etc.), is called the content of the legal relationship
[13, 23].

We share this approach and because the actions of parties to the contract are
oriented to the object of the contract in aggregate, they constitute the material content of
the legal relationship. The subject matter of the contract is the material content from the
point of view of its legal relationship.

Material and personal non-material benefits and rights can be the objects of civil
rights. Material benefits and rights (property) include: things, money, including foreign
currency, financial instruments, works, services, objectified results of the creative
intellectual activity, firm names, trademarks and other means of individualizing products,
property rights and other property (P. 1, 2 of Art. 115 of the CC of the RK) [4].

Therefore, in the opinion of M.K. Suleimenov, the property is a multi-faceted
concept. It is used, in particular, to denote: 1) the totality of things and material values
held by a certain person (property or another proprietary right); 2) the totality of things
and property rights to receive things or other property satisfaction from other persons
(assets); 3) the totality of things, property rights and obligations that characterize the
property status of the carrier (assets and liabilities) [14, 13].

Proceeding from the text of Art. 115 of the CC of the RK, the author suggests the
following structure of property: things (including money and securities); works and
services; intellectual property; property rights (right of claim); liabilities or debts [14, 16].

In turn, the Latvian legislature perceived the classical reception of Roman private
law, dividing things into corporal (res corporales) and incorporeal (res incorporales).
Through this division, civil rights objects are formed.

Incorporeal things are different personal, proprietary rights and liability rights, as
far as they are constituent parts of property (Section 841 of the Civil Law of Latvia) [7].
Corporal things are either movable or immovable, depending on whether they can or
cannot be moved from one place to another without external damage (Section 841 of the
Civil Law of Latvia) [7].

The German legislature has consciously chosen very narrow definition and also
consciously establishes in § 903 of the BGB that only certain movable and immovable
things can be property items, but not incorporeal things [15, 1521].

Certainly, this does not mean that there are no rights to inventions, industrial
designs, trademarks, artworks and services in Germany and, in particular, personal rights.
The granting of these rights occurs at two different levels. First of all, there are
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international conventions, which Germany joined, and special national laws, such as
patent law, the law on industrial design, the law on the protection of semiconductors, the
law on the protection of new plant varieties, the laws on trademarks and copyrights, as
well as extrajudicial and, from the point of view of development of some aspects, very
problematic right of the courts, as in the case of personal rights. On the other hand, it is
universally recognized that, as stated in Art. 14 of the Basic Law, the constitutional
concept of property, which gives the citizen a subjective right to protect himself from the
state’s invasion of his private life, includes the above-mentioned and other property rights
[16, 75].

In the legal literature, the concept of objects of civil (property) circulation is also
used. This concept includes almost all objects of civil rights (legal relations), except for
personal non-property rights, which are inalienable and therefore cannot be the objects
of circulation. The concept of objects of civil (property) circulation coincides with the
concept of objects of property rights. Consequently, the concept of the object of civil (civil
legal) relations is wider than the object of civil circulation [17, 295].

We support this point of view; the subject matter of the contract includes various
objects of civil circulation (the objects of the contract).

At the same time, we believe that the subject of a non-defined contract includes
the substantive actions (inactions) of the parties to the contract, which must meet the
criteria of legitimacy and uniqueness.

Substantive actions (inactions) of the parties to the contract are the specifying
terms of the contract, according to which the legal essence of one variety of a defined or
non-defined contract can be distinguished from another.

Therefore, under the contract of property hiring (lease), the lender undertakes to
provide the tenant with property for a fee in temporary possession and use (paragraph 1
of Art. 540 of the CC of the RK) [18].

The action to provide the tenant with property for temporary possession and use,
and counter payment action will be substantial. In other words, the aforementioned
substantive actions form the legal essence of the lease agreement.

One can give the opposite example: the contract's term that the property is
transferred together with all documents related to it (documents certifying completeness,
safety, quality of property, operating procedure, etc.) cannot be attributed to substantial,
since such a term does not allow establishing the specific nature of the contract.

When forming the structure of substantive actions (inactions), their focus on a
particular object of civil circulation is of significant importance.

Without an exact coordination of substantive actions (inactions) and identification
of civil circulation objects, a non-defined contract will be deemed to be unconcluded.

For example, under a confidentiality agreement, the substantial inaction, that is,
abstention from committing an action is referred to non-disclosure of confidential
information to third parties, where confidential information is the object of the contract. In
order to identify the object of the contract, the information should be specified more
precisely. This information can be contained in financial statements, accounting registers,
business plans, contracts, etc.

Similarly, in view of their specifics, other objects of civil rights must be identified.

A special significant feature of substantial actions (inactions) of the parties to the
non-defined contract is a criterion of legitimacy.

The essence of this criterion is that the substantive actions (inactions) of the parties
to the non-defined contract should not contradict the mandatory norms of law, moral and
public policy.

So, the condition for assigning the appropriation of entrusted property of third
parties, established in the contract, will be illegal, because such a condition of the contract
contradicts the norms of the criminal legislation.
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Therefore, the established contract’s condition for secret theft of property from third
parties will be unlawful, because such a clause of the contract contradicts the norms of
criminal law.

It should also be emphasized, once again, that only civil rights objects involved in
transferring could be the object of a non-defined contract. For example, the condition in
the contract on the proliferation of nuclear weapons will undoubtedly be illegal, since
atomic weapons are withdrawn from civil circulation.

The second essential criterion is the uniqueness of the substantive actions
(inactions) of the parties to the non-defined contract.

The uniqueness of substantive actions (inactions) in a non-defined contract
consists in the fact that they are not provided for in the norms-definitions or in other
qualifying norms that define one or another version of the defined contract.

As an example, we can cite the norm-definition from § 433 of the GCC: under the
contract of sale, the seller of the thing undertakes to transfer the thing to the buyer and
grant him ownership of it. The seller of any right is obliged to give the buyer this right, and
if it gives a basis for ownership of a thing, then to give him the thing. The buyer is to pay
the agreed purchase price to the seller and accept the purchased item [5].

Consequently, the contracts of purchase and sale include, as a minimum,
contracts that (a) mediate the transfer of a thing into ownership (b) in exchange for money.
From a literal reading of the data of qualifying norms, it surely follows that in cases when
a particular contract does not meet these criteria and is aimed not at transferring a thing
into ownership for a monetary reward, it is not contrary to the law and not vicious, but
simply does not obey special rules on contracts of sale. In connection with its compliance
with the qualifying standards relating to other defined contractual models, such a contract
may be subordinated to another special regime (for example, barter or gift agreement) or
rendered in the category of non-defined contracts (if it does not meet the qualifying criteria
of any of the defined contracts) [1, 122].

Therefore, substantive inactions, expressed in non-disclosure of confidential
information to third parties, are not provided for in norm-definitions or other qualifying
norms that identify defined contracts in the laws of Kazakhstan, Latvia and Germany. In
this regard, they are unique.

Among other things, the substantive actions (inactions) of the parties to the non-
defined contract may be unique if they are aimed at objects of civil circulation that are not
provided for in the relevant legal regimes of the defined contracts.

For example, an agreement on a commercial penalty is different from a monetary
penalty; it is only an object of civil rights, in the form of goods and money. Unlike the civil
legislation of Germany and Latvia, the civil legislation of Kazakhstan provides only a
monetary penalty. In this regard, the substantive actions established in the contract at the
request of the goods, in the event of non-performance or improper performance of the
obligation, in particular in case of delay in execution, become unique in its content in
Kazakhstan.

As noted above, known dichotomous classifications of contracts are auxiliary
criteria that can characterize the subject matter of the contract. In their essence, many of
them characterize the substantive actions (inactions) of the parties to the non-defined
contract. For example, under mutual or unilateral actions (inactions) of the parties to a
contract, it is understood whether there is a counteraction (inaction) or it is not.

Therefore, the substantive inaction of non-disclosure of confidential information to
third parties can be unilateral or mutual, i.e., with counteraction (inaction), for example,
by not disclosing personal data, paying bonuses, etc. In this regard, the substantive
inaction of the parties to the contract can be divided into unilateral or mutual, and they
can be classified into gratuitous (without counter-provision) or compensated (payment of
bonuses), etc.
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In view of the above-mentioned, it can be stated that the subject of a non-defined
contract includes legitimate and simultaneously unique substantive actions (inactions) of
the parties to the contract aimed at certain objects of civil circulation.

Proceeding from the fact that the subject of a non-defined contract is the only
specifying feature that distinguishes one version of a non-defined contractual model, the
concept of a non-defined contract can be formulated on the basis of this feature.

A non-defined contract is an agreement of persons that generates a legal
relationship; the essential content of it is the commission or abstention from the
performance of legitimate and simultaneously unique substantive actions aimed at certain
objects of civil circulation.
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