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Abstract. The article describes the process of the formation of the subject matter of the contractual 
succession and its legal regulation since the inception of discrete institutions which appear in inheritance 
law and in the law of obligations, ending the illustration with the current situation. The article illustrates the 
transition from universal succession, typical to inheritance law toward the singularity generated by the inter-
action of separate institutions, contained in inheritance law and in the law of obligations. At the same time 
the article displays the speci c terminology required for correct legal regulation of contractual succession as 
a legal institution.
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L gumisk s manto�anas priek�meta un t  tiesisk  
regul juma tempor las form �anas problem tika

Anot cija. Rakst  aprakst ti procesi, kas veido l gumisk s manto�anas priek�metu un t  tiesisko 
regul jumu kop� manto�anas ties bu un saist bu ties bu atsevi� u instit tu pirms kumiem, beidzot anal zi ar 
pa�reiz jo situ ciju. Raksts ilustr  p reju no univers las ties bu p r em�anas, kas rakstur gs manto�anas 
ties b m, uz singularit ti, kas izveidojas sakar  ar manto�anas ties bu un saist bu ties bu atsevi� u instit tu 
mijiedarb bu. Vienlaikus rakst  tika izveidota un izanaliz ta pa�a terminolo ija, kas nepiecie�ama, lai 
saprastu, atz tu un izveidotu l gumisk s manto�anas korektu tiesisko regul jumu.

Atsl gas v rdi: l gumiska manto�ana, l gumisk s manto�anas principi, l gumisk s manto�anas 
normat vas b zes un speci sk s terminolo ijas form �ana, mantojuma provizorisk  ieg �ana.    
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Contractual succession origin and 
discrete institutions in Roman Law

It appears that the basis of contractual suc-
cession focuses on the principle «successio in-
ter vivos» [1, 812]. In turn, the basic postulate, 
forming institutional framework of contractual 
succession is the principle, referred in legal sci-
ence with the term «a provisional acquisition 
of inheritance» [2, 995] i.e. receiving a certain 
property of the person according to eventual 
conceivable fact, acquiring the legal status of 
a singular successor [3, 214]. The  rst institu-
tion which uses this design derived a formula 
«donatio mortis causa». As is known, the dona-
tion in Roman law did not exist as an independ-
ent legal transaction but was constructed in the 
form of transactions with effects of obligations 
[4, 609] concluded with the cancelling condi-
tion � donor, who suggested that due to certain 
circumstances, e.g. could be put to death, ap-
pointed successor de facto. However, this insti-
tution through revocable character was close 
and even equated to the will, thus contractual 
and obligation nature of the transaction was 
sought to uncertainty. Certainly, in terms of le-
gal circulation it was not conducive to the sta-
bility and in the conditions of reception of this 
institution in Europe, this effect was partially 
offset by the evolution and subsequent institu-
tionalization of this legal institution in various 
legal acts. The situation «donatio mortis causa» 
marked the beginning of the singularity of inher-
itance law and its contractual basis, which is 
quite important for the contract of inheritance 
origin as a contractual alienation device. Later, 
the situation donatio mortis causa acquired a 
ful lled character within the meaning of Rein-
hard Zimmermann [5, 540�541] and gratuitous 
under understanding by Kalvis Torgans. A con-
tract [6, 33], simultaneously grown as a result 
of the evolution of the essence of the obligation 
(D.44.7.3.pr) in relation to inheritance law in in-
tentio mortis causa, was vested with onerous 
nature.

An important point of succession law, which 
should be analysed in relation to contractual 
succession is the moment of the opening of in-
heritance. According to the rules of ius civile the 
opening of the inheritance is a legal fact, which 
creates the right to an heir to accept the inherit-

ance [7, 564]. In this situation, de cuius rights 
remain without a subject [8]. In the situation 
of a contractual succession rights de cuius do 
not remain without a subject � necessary heirs 
heredes sui et necessarii, included in the cat-
egory assigned by the testator (appointed heirs) 
[9, 420] and they have preferential rights to in-
herit. This corresponds to the modern concept 
of contractual succession according to which 
the inheritance cannot be renounced. A similar 
situation in the value of the moment of open-
ing of inheritance as the basis of an appeal in 
a contractual inheritance is a quite controver-
sial question � heredes sui et necessarii were 
persons at the moment of death of the testator 
under his immediate authority. These were per-
sons alieni juris and slaves. It was believed that 
these individuals were domestic heirs, and they 
were in a certain way already possessors of in-
herited property by virtue of domestic rights and 
analogic nature, by obligations [10, 549], as 
well as by prescription in the objects of owner-
ship, and if they were properly appointed heirs, 
they could take the bene t and burden of inher-
itance. Undoubtedly, the legal evolution heredes 
sui et necessarii in the light of contractual suc-
cession led to the emergence of the institution 
of compulsory heirs, and according to the au-
thor of this research, to heir category under suc-
cession contract. In turn, the category referred 
to by the term «direct power� (patria potestas 
� Dozdev, 1996) has been transformed into a 
category referred to by the term �ancestral (or, 
sometimes, inheritance) rights and obligations�. 
This statement needs explanation. The law, typi-
cally characterized as formal equality [11, 17], 
does not exist without an equilibrium which is 
mediated by corresponding rights and obliga-
tions. The preponderance of one category over 
the other does not proove the requirements of 
equivalence between the subjects of law. In this 
situation the imminent patria potestas in rela-
tion to alieni iuris, in uenced by trends in pri-
vate law, including the sphere of contract and 
inheritance law, transformed into a hereditary 
rights and obligations, inherent to contractual 
succession. According to the mentioned above, 
it seems, that one of the major achievements of 
Roman law in the genesis of contractual succes-
sion is creation of the concept, named by the 
term �personam sustinere� [12] (D.28,5,16). 

CIVILTIES BAS   /   CIVIL LAW   /    



65Nr. 4  2016

Multiplication of the person of the testator [13, 
253] and other participants in the contractual 
succession makes possible to carry out the de-
sired for the contractual succession singularity 
and implement a plan to optimize the impact 
of the imperatives of the law of succession in 
construction as follows: optimization settlement 
in a situation of cross�border contractual suc-
cession, universal succession for the purpose 
of lawful restrictions of the debts of the heredi-
tary mass, creation of an image and model ex 
ante and ex post enforcement, and prevention 
of a negative impact under contractual succes-
sion from factors, mediated by the concept he-
reditatis futurae � future inheritance [14, 77]. 
In addition, personam sustinere will create and 
implement tools for hereditary disposition legal 
adjustments to ensure the translocation of law 
norms [15].

The initial phase of formation � subject 
matter unregulated contradictory 

Seems reasonable to state that the begin-
ning of the formation of the institute of contrac-
tual succession falls on the  rst half of the 19th 
century � this period was marked by the adop-
tion and entry into force of a certain number of 
major sources of civil law within the territory of 
Europe � the Provincial Law of Baltic Provinces 
[16], the Civil Law of the Republic of Latvia [17], 
German Civil Code (Bürgerliches Gesetzbuch) 
[18], the Civil Code of Austria (Allgemeines 
Bürgerliches Gesetzbuch) [19], Swiss Civil Code 
(Zivilgesetzbuch) [20], the French Civil Code 
(Code Civil des Français) [21]. In relation to the 
formation of contractual succession as an insti-
tution, most normative regulations embraced 
the concept of Roman inheritance law, accord-
ing to which the property was inherited only by a 
will and by law [22, 212]. This was the obvious 
problem of law making during speci ed period � 
Remy Kabriyak (Rémy Cabrillac) notes that one 
of the features of the period was «the use of the 
so�called continuous codi cation of the law, 
which exists as a rational regrouping of the law 
in force without changing it» [23, 88].

Undoubtedly, this approach did not  t into 
the framework of contractual succession �a dis-
crete connection of the institution of the inherit-
ance law with Institutions of law of obligations 

could not lead to the creation of a common un-
derstanding in regard to contractual succession 
and, as a result, to its correct implementation 
in practice. In turn, a small number of external 
con ict rules � only seven conventions were 
adopted in the framework of International Con-
ference on Private Law as of 1940 [24] - was de-
signed to resolve applicable material law issues. 
Additionally, some of these conventions were 
denounced by the participants. Due to this fact 
it could not serve as a basis for  nding the appli-
cable substantive and procedural law. Undoubt-
edly, to mediate and correct the legal regulation 
of relations arising in the  eld of contract inher-
itance, was supposed to be used by the insert 
effect, derived by Rudolf Jering in 1875 [25, 9] 
and improved in relation to obligation law by Ju-
lian Baily [26, 887�888]. The gap method men-
tioned above is particularly relevant in a situa-
tion of radically reformed creation of prior rights 
[27, 147]. Because of this reason this method 
has been applied in a situation of changing Sec-
tion 1217 of the Civil Code of Austria.

The original version of this provision regu-
lating suf ciently large reservoir of relationship 
could create certain dif culties in the situation 
of recognition and enforcement ex ante and 
ex post. This provision regulated the essential 
terms of the marriage contract, maintenance 
contract, embraced inheritance relations [28] 
and looked like a legal chimera in understand-
ing by Khokhlov [29, 4, 14]. The interpreta-
tion of the contract based on this norm would 
be extremely dif cult. A speci c classi cation 
of mixed contracts proposed and enforced by 
Ogorodov and Chelyshev [30] reinforced the 
position that an unnamed, completely original 
contract with a very  exible structure, may have 
a tremendous effect being ensured with non-
speci ed characteristics. Simultaneously this 
contract possessed a lacuna. In this case, the 
legal regulation of these contracts was based 
on the general rules of civil law in regard to con-
tracts, business practices, analogy of law and 
analogy of legislation [31, 55]. However, the de-
signed  exibility was not a suf cient condition 
for the existence of the contract � the main task 
of the contractual succession is to de ne and 
consolidate the concept and design of inherited 
obligations and analogy presence in the legal 
regulation. Such a big exponent is not condu-
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cive to understanding the values of this institu-
tion in the situation of interpretation and quali -
cation of the rules and norms mentioned above. 
While maintaining this provision in a situation of 
unchanged position when persons entering into 
legal relations under contract concluded it in 
prescribed manner, it would be exposed to the 
risk of the spread of the conscious «unforeseen 
factors� (unforeseen events) in understanding 
by Thomas R. Haggard [32, 285]. In the modern 
understanding of obligation law, this deal would 
have to be acknowledged within the essential 
dispositions of the category of family arrange-
ments, which was not intended to create, or mul-
tiply the family wealth [33, 101]. Legal relation-
ship based on a contract concluded by way of 
Section 1217 of the Civil Code of Austria, in the 
original edition of this norm also suffered a lack 
of equity of persons in succession proceeding, 
and simultaneously in contractual relationship 
proceeding. Contractual succession codi cation 
in respect and superiority of the inheritance of 
a single subject (spouse) jeopardizes the he-
reditary rights and interests of other members 
of the family of the testator � children and par-
ents. Despite the fact that these subjects were 
introduced into the legal framework of the Civil 
Austrian Code through legitimate heirs institu-
tion (Rücksicht Notherben) [34] and their rights 
have been secured by normative  xation of a 
compulsory share (P ichttheil) [35] the absence 
of references to the necessary priority inherit-
ance sources (contract, will, law) put the spouse 
under situation of inheritance by a contract in 
the state of inde nite detention on higher lev-
el compared with the inheritance of legitimate 
heirs according to other legal ground. This situ-
ation de jure brings into a subordinate position 
legitimate heirs, which excluded from contrac-
tual succession according to their individual le-
gal status. This provision violates the principle 
of equality, according to which the legal equality 
of participants in civil relations is not only instru-
mental principle, but also appears as a discrete 
feature of a method of legal regulation [36, 
10]. This violation is an abuse of rights, which 
foundation was wound up, notwithstanding the 
provisions of section 1249 of the Civil Code of 
Austria, according to which the contract of in-
heritance can also be concluded between the 
spouses [37]. Whether the term «also» (auch � 

German) opposed to the term �spouses� (Ehe-
gatten � German) means an unlimited number 
of persons, who have the capacity to contract 
inheritance, remains unclear. The term �also� is 
a predicate with respect to the term «spouse» 
and, depending on the situation, can expand it 
[38, 93] introducing propositional subject (e.g., 
to identify the persons who are going to marry or 
recognize marriage in civil procedure (in court)), 
and otherwise narrow this volume by introduc-
tion of the antipositional subject in regard to the 
subject designated by the term «spouse», me-
diating criterion of fairness and validity in law 
� the predicate has a variably-prognostic func-
tion [39, 359]. For the legislator, fairness ap-
pears as an application of equal magnitude for 
the common good of various subjects [40, 96]. 
Because this agreement provides for consolida-
tion of hereditary rights and obligations and is 
constituted as an act of long�term planning, its 
impact both on the subjects and the rights and 
obligations of the third parties must be  xed ei-
ther in the law, as it is done in Paragraph 44 of 
the Civil Code of Austria, or in the body of the 
contract. Section 44 of the Civil Code of Austria, 
securing the essential terms of the marriage 
contract, gives a comprehensive picture of the 
duties of spouses: according to the agreement 
the spouses must live together, raise children 
and give mutual support to each other [41]. In-
terpretation of the concept of contract, based 
on Paragraph 1217 of the Civil Code of Austria 
and on the rules of the closed contract (con-
tract, based on Paragraph 44 of the Civil Code 
of Austria) does not make clear what the legis-
lator meant under the term «mutual support». 
According to the meaning of Paragraph 1217, 
mutual support is the maintenance of a discrete 
spouse or inheritance rights and obligations 
arising from the family law. Undoubtedly, the re-
lationships based on the data standards require 
quali cation by analysis of the applicable colli-
sion and material law. 

The terminology applied by the legislator 
means the construction of the norms also ac-
knowledged as equivocal � the concept applied 
in relation to design of Paragraphs 44 and 1217 
and designated for general legal regulation 
of a complex nature of the marriage contract; 
and the concept expressed by the term «con-
ception of marriage» (Begriff der Ehe � Allge-
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meines Bürgerliches Gesetzbuch, Paragraph 
44., Ehepakte � Allgemeines Bürgerliches Ge-
setzbuch, Paragraph 1217). Does this mean 
that the contract based on Paragraph 1217 of 
the Civil Code of Austria by virtue of dispositions 
based on formula �lex specialis derogate legi 
generali� will regulate hereditary relationship? 
The legal practice states, that individually un-
de ned rights and obligations do not give rise 
to a contract [42]. Simultaneously this situation 
does not serve as a basis for determining of the 
legi generali due to legal relationship diversity. 
Thus, the correct answer to the question of legal 
regulation and the determination of the appli-
cable law cannot be resolved appropriately. The 
legislator is often forced to use the reception of 
indeterminate language, «rubber» standards, le-
gal principles, target standard programs to ex-
tend the application of the law in terms of the 
situations unknown to him, but which may occur 
potentially [43, 22]. However, in this case, the 
relationship of contractual relations inheriting 
object data correlates with other mediated by 
this provision and can lead to an estimated er-
ror described by Melvin A. Eisenberg (evaluative 
mistake) [44, 1581�1584] and to a substantia-
tion of delusion about the motives of the par-
ties in legal transaction and its essential terms 
and conditions. Changes in Paragraph 1217 of 
the Civil Code of Austria took place only in 2009 
entering into force in 2010 [45]. These changes 
contain important clari cation in relation to the 
family and inheritance law, however, an excep-
tion in regard to the law of obligations under 
situation of mutual maintenance without proper 
interpretation seems unfavourable to legal reg-
ulation � the obligation on mutual maintenance 
may be mediated by another transaction (leg-
ate) or side�agreement between the surviving 
spouse and the child or a third person. So the 
question how an object of legate, or by contract, 
will impact the subject of the main contract is 
not clear. This seems as an omission in relation 
to the legal regulation, because the subject of 
the legate and a side agreement may include 
the following rights and obligations: the transfer 
of the authority to use things, which are the part 
of the inheritance mass, the transfer of property 
rights which are the part of the inheritance, the 
transfer objects of another kind to the recipient 
of legate property, the performance of certain 

work for the recipient, providing a speci c ser-
vice or services, enforcement to the bene t of 
the recipient of legate periodic payments, and 
other actions or refraining from them. In the 
original version of Paragraph 1217 of the Civil 
Code of Austria, the maintenance of a spouse 
existed as a personal obligation of the other 
spouse, and this obligation was not transferable 
by inheritance. The situation changed in 2010 
when the content of this obligation was allowed 
to be quali ed as a subject of legal regulation of 
the family law regarding the contractual inherit-
ance, and as a result, it became the subject of 
contractual succession with appropriate conse-
quences. Since this moment a lasting nature of 
the relationship under contractual succession 
and the associated changes in legal regulation 
may give raise to the con ict of laws. 

A positive example for a speci ed period of 
regulatory consolidation is the inheritance con-
tract mentioned in Section 2278 of the German 
Civil Code. This provision states that �disposi-
tions other than appointment of heirs, legacies 
and testamentary burdens may not be made 
contractually» [46]. Noting evaluative concept 
of the term «testamentary burdens» one should 
agree with the legal distinctness and unambigu-
ous orientation of this provision in the regula-
tion of inheritance and law of obligations � in 
conjunction with Paragraph 242 of the German 
Civil Code, which requires the debtor to perform 
inherited liabilities in accordance with the prin-
ciples of good faith and customs [47] and thus 
gives the possibility of enforcement of ex ante 
and ex post obligations adaptive characteris-
tics, without tying them with lacunas in law.

As can be seen from this analysis in the ini-
tial period of formation of contractual succes-
sion this institution has developed a system with 
certain exceptions and may be called «polarized 
law», as it was used by Thomas Batty (Thomas 
Baty) in the title of his work [48]. For the pur-
poses of this article the term «polarized law» will 
mean a legal regime due to a suf ciently high 
degree of legal particularism, which does not 
provide the following basic legal imperatives: 
 rstly, it does not provide a common under-
standing of the legal phenomena of contractual 
succession; and secondly, this regime does not 
provide a uniform interpretation, perception and 
performance of lawfully concluded deals in the 
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 eld of contractual succession. Also, legal par-
ticularism under contractual succession does 
not provide the opportunity to progress in the 
understanding of evolution of normative regu-
lation of this institution. Legal acts adopted in 
the speci ed period did not contain the concept 
of the rule of essential law under meaning by 
Hugh Evander Willis (1929) and, consequently, 
peculiarities of its application in modern legal 
situation. This statement is con rmed by the 
comparison of examples between the German 
Civil Code and the Provincial Law of the Baltic 
Provinces. The German Civil Code de nes the 
contract as a relation which is approved by its 
legal value [49]. In turn, the Provincial Law of 
the Baltic Provinces de nes the contract as an 
agreement of several parties [50]. This contract 
concept implemented in the German Civil Code 
is still preserved by taking the spirit of Corpus 
Juris Civilis [51]. Of course, the de nition of suc-
cession contract  xed in the German Civil Code 
as agreements in which the testator can only 
carry out the appointment of heirs, legacies 
and testamentary burdens [52] is worthy of re-
spect, but a general de nition of the contract 
as a relation creates a dichotomy described by 
Kistjakovsky [53] and, as a consequence, the 
contradiction between verbal and real de ni-
tions [54, 163]. As of this period, the rule of law, 
in particular, Paragraph 1217 of the Civil Code 
of Austria cannot be divided with respect to the 
sphere of subject regulation � the traditional 
complex category «leges specialis derogat legis 
generals» does not give a clear answer to the 
opportunities offered by privileges.

Perhaps this situation formed due to the fact, 
that Roman private law had no concept of inher-
itance contract. Moreover, the inheritance con-
tract was restricted to conclusion [55, 1412] � 
there was only opportunity to inherit under the 
law and the will [56, 282]. In turn, the mutual 
inheritance of mother and children [57] was dif-
 cult to recognize as a contractual succession 
because households remained under the au-
thority of a householder [58, 863, 235], and the 
capacity of children stemmed from their power 
as juveniles to be under the care of parents [59, 
222]. Thus the conclusion of succession con-
tract legally occurred nor between the mother 
and child, but actually between the mother and 
the guardian or the creditor (the testator) and 

the debtor (the heir), where they coincided in 
one person, which destroyed the binding force 
of obligation, according to the formula «nemo 
potest sibi debere»[60, 236].

However, to concede the initial stage of 
the temporal formation in the case of the le-
gal framework of contractual succession as 
uniquely unsuccessful seems wrong. During 
this period a basic concept was formed express-
ing the general concept of contractual succes-
sion. This concept was  xed by the term «future 
inheritance� � hereditatis futurae (Latin) (Civil 
Law of the Republic of Latvia, Section 646, the 
Civil Code of Austria (Allgemeines Bürgerliches 
Gesetzbuch), Paragraph 1249). Moreover, the 
concept hereditatis futurae was enshrined in 
the Swiss Civil Code by introducing the institu-
tion  xed by the term «future inheritance rights� 
[61]. Competing with the basic concept of the 
law of succession (inheritance � a legal person), 
this situation allows to clarify the subject matter 
of contractual succession, which was assigned 
to the concept expressed in the term �persona 
legalis intentiones� [62]. The emergence of con-
tractual succession revealed the need for dif-
ferentiation and delimitation of terminology � it 
seemed necessary to distinguish among con-
cepts and their understanding of the terms �in-
heritance�, �hereditary process» and «process 
of ful lment of obligations» in relation to suc-
cession basis. A separate concept is needed to 
highlight and normatively evaluate the concept 
of hereditary obligations.

Contractual succession as a legal 
transplant � conversion of normative 
regulation and occurrence of related 

problems 

As Rozin notes, the second factor in the evo-
lution of law is a disorder and often contradic-
tory rules of law [63, 151]. Of course, this effect 
is observed in the legal regulation of contractual 
succession.

Alan Watson mentioned the possibility in the 
Roman law to create legal transplants (trans-
plantability of Roman Law) [64, 14] and pointed 
out to the need to facilitate the perception of Ro-
man law institutions in other legal systems [65, 
313]. Perceiving contractual succession as a 
continuously evolving transplant using donatio 
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mortis causa formula and correlating with the 
category named �a provisional acquisition of 
inheritance� in its classical interpretation [66, 
995], one should note the impossibility of using 
this category in modern law � as a contempo-
rary concept of obligation law and succession 
law will not allow to mean this action as a legal 
fact, giving a positive meaning to the inherit-
ance law and consequences. In order to resolve 
this problem, closely related to contractual suc-
cession, the legal doctrine needs to overcome 
this trend.

In a number of cases in relation to contrac-
tual succession certain changes were made, 
which may cause intertemporal con ict. This 
category includes amendments to the Civil Law, 
carried out by 8 May 2014 [67], according to 
which the institution called «persons entitled for 
compulsory share» was implemented. By this 
institution the group of heirs now included the 
spouse of the testator and descending and as-
cending relatives [68]. Because further on the 
legislator carried out sequential corrections of 
Section 642 of the Civil Law of the Republic 
of Latvia, this ensured the impossibility of de-
viation from inheritance of persons having the 
status mentioned above [69]. These changes 
in relation to contractual succession are quite 
controversial. The contract of inheritance in 
particular is a continuing legal relationship 
and the exclusion of the institution of forced 
heirship in the form, in which it existed before, 
means that these amendments must be accom-
panied by an explanation of the application of 
these norms in the period of time before these 
changes were made as from 8 May 2014 forced 
heirs were entitled to a compulsory share in the 
property of the deceased [70]. In turn, after the 
law was amended, persons entitled for compul-
sory share could only demand the issuance of 
monetary equivalent, evaluated in the amount 
of money, but the certi cate of inheritance were 
not to be issued to them [71]. It seems reason-
able to point out that the real property of the 
testator may have exclusive value for the heir 
(the Civil Law of the Republic of Latvia, Sections 
870, 872, 873) while the value of the property, 
produced according to objective criteria, may 
not satisfy the heir, and as a result of these cir-
cumstances a dispute may arise. The principle 
of legal certainty provides that the rights must 

be «accurate, predictable and calculated» [72] 
in all legal relationships. Changing the legal sta-
tus of the subjects included into the relationship 
is justi ed and possible in the case of succes-
sion by law or will. In a situation of contractual 
succession, when the individual legal status of 
an heir is established in the contract and pro-
vides authorized actions in relation to the testa-
tor, these changes should not be, otherwise a 
special explaining norm needs to be introduced 
� according to Gilberte Closset-Marchal exist-
ing intertemporal con ict leads to the fact that 
the same factual structure complies with the re-
quirements of at least two legal orders [73, 7]. 
In this case, as Baiba Rudevska notes legislator 
should �provide several conceptual solutions to 
intertemporal con icts� [74, 2]. As it was rightly 
pointed out by Maris Onzevs, citing Wielinger 
[75, 122.-123.]: to establish the correct interval 
of time of the action of a legal norm two criteria 
must be respected:
1)  availability and vector distribution of a bind-

ing force of legal norms in time,
2)  with regard to the type of legal relationship 

ceased, continuous or future concerns may 
affect the binding effect of a legal norm [76, 
14].
Applying legal norms in the manner indicat-

ed by Law On Of cial Publications and Legal In-
formation [77], the parties must be guided  rst 
of all by the provisions of the Constitution of the 
Republic of Latvia (Law On Of cial Publications 
and Legal Information, Section 9), where in Sec-
tion 105 of the Constitution it is state, that �eve-
ryone has the right to own property. Property 
shall not be used contrary to the interests of the 
public» [78]. The interest in the succession law 
especially manifested «in balancing the inter-
ests of the heirs and the testator» [79, 14.-15.], 
The introduction of the institution «persons en-
titled for compulsory share» without speci c ref-
erence in regard to the duration of this provision 
in concrete time interval can lead to unpredicta-
ble consequences � contractual succession has 
aleatory nature in relation to property value and 
under situation of possible reduction of its mon-
etary signi cance will result in a loss for the suc-
cessor by agreement, whereas the right to claim 
from the persons entitled to a compulsory share 
can be  xed according with the highest value 
and produce dispute and possible claims. Be-
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sides, the change of legal regulation of lasting 
relationships introduced to the Civil Law of the 
Republic of Latvia on 8 May 2014 eliminating 
forced heirship institution and replacing the un-
disputable right to obtain the inheritance mass 
subject to the right of claim, created the risk of 
legal non-recognition (John W. Shaw, 1977) of 
property and valuable interest [80, 145] in re-
spect to persons entitled to compulsory share. 

Francis J. Mootz III speci es that by «the de-
sign of the rule of law as a product of the circum-
stances prevailing cultural character.....society 
achieve signi cant privileges and bene ts» [81, 
984]. Implementing this provision with regard 
to the norms mentioned above the explainatory 
act should be adopted. 

As of the moment contractual succession 
in relation to trans-border inheritance system 

as a whole exists as an example of legal par-
ticularism, recalling the time when within the 
territory of the Baltic provinces of the Russian 
Empire a huge number of regulations mediat-
ing inheritance law possessed legislative force. 
Some regulatory changes, implemented in the 
Civil Code of Austria in 2009 [82] and entered 
into force in 2010 [83], do not solve the com-
plex problem of the ordering of legal regula-
tion in trans-border inheritance situation - on 
the contrary, it creates a risk of imbalance re-
lationship. Analogical situation takes place in 
respect to the amendments mentioned above 
with regard to the Civil Law of the Republic of 
Latvia. According to Professor Vassily Sinaisky, 
particularism complicates the understanding 
of law even for experts let alone for ordinary 
people [84, 30].  
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