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Fundatio Europaea: projekta pamatnoteikumi

Anotacija. Eiropas Savienibas Padomes Regulas projekts par Eiropas nodibinajuma statutiem tika
ierosinats 2012. gada 8. februari. PriekSlikums paredz Eiropas nodibinajuma izveidoSanu un kluva par at-
bildi uz vienota tirgus akta ieklauto aicinajumu novérst Skers|us, ar kuriem saskaras nodibinajumi, veicot
parrobezu darbibas un, tadejadi, veicinat to attistibu ES valstis. Raksta tiek izskatiti priekSnoteikumi Ei-
ropas nodibinajuma izveidei. Konsekventi tiek izpétiti tiesiskas reguléSanas avoti un Eiropas nodibinajuma
dibinasanas noteikumi, tiek izskatiti projekta visparigi noteikumi, ka ari Eiropas nodibinajuma priekSrocibas,
kas nosaka tas darbibas efektivitati. Autori vérté projekta attistibu un nosaka svarigu domstarpibu iemeslus
galvenajos jautajumos, kas izraisija projekta atsaukSanu. Raksta ari izteikti secinajumi un ieteikumi.

Atslegas vardi: Eiropas nodibinajums, ES tiesibas, Regula, starpvalstu 1pasibas, Regulas projekts par
Eiropas nodibinajuma statutiem, sabiedriska labuma struktura.
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Fundatio Europaea: oCHOBHbIE NONOXXEHHA NPOEKTa

AHHoTaumA. MpoekT PernameHta CoBeta EC 06 YctaBe EBPONENCKOro yupexaeHus ObIA NMPEANOXEH 8
deBpana 2012 roaa. MNpoekT npeaycMmaTpuBaeT co3paHe EBPONEencKoro yupexaeHuma n sBAAeTca OTBETOM Ha
Np13bIB «3akoHa 0 EAMHOM PbIHKE» YCTPAHWUTL NPENSTCTBHMSA, C KOTOPLIMU YUPEXAEHWA CTaAKMBAOTCS NP paboTe
HaTpaHCrpaHMYHOM OCHOBE, YTO, TaKMM 06pa3omM, ByAeT COAENCTBOBATB MX Pa3BUTHIO BrocyaapcTBax EC. Bctatbe
paccMmaTpMBaroTCA MPEeAnOCbIAKM Co3paaHMa EBponenckoro yupexaeHus. fNocrepoBaTeAbHO aHaAUM3UPYHOTCA
MCTOYHUKK MPaBOBOr0 PEryAMPOBaHUA U CO3AaHUSA EBPONENCKOro yUpexAeHus, pacCMaTpuBatoTCst OCHOBHbIE
NMOAOXEHMSI MpoeKkTa PernameHTa, a Takxe npeumyllectBa EBPONENCKOro yupexaeHus, yctaHaBAMBatoLLMe
3OPEKTUBHOCTb NPUMEHEHUA AGHHOW GOPMbI AAST OCYLLIECTBAEHUSI AESTEABHOCTU. ABTOPaMM AAEeTCs OLEHKa
pa3BUTHA NPOEKTa N 0BBSACHAIOTCA NPUUMHBI 3HAYUTEABHbIX PA3HOTAACUIM MO KAKOUEBbLIM BOMpPOCaM, KOTOPbIe

npeAonpeAeA AKX OT3bIB MPOEKTa. B cTaTbe Takxe NpeACTaBAEHbI BbIBOAbI M MPEANOXKEHMS.
KatoueBble cnoBa: EBponeiickoe yupexaeHwe, npaBo EC, pernamMeHT, HapHaUMOHAAbHbLIN xapakrep,
npoekT PernameHta CoBeta EC 06 YctaBe EBPONENCKOro yupexaeHus, NpeAnpusTia obLecTBEHHON NOAb3bI.

The statement of the problem and rel-
evance: Foundations play an important role
in the European Union (hereinafter - EU), be-
cause they carry out activities in most areas
which are important for European citizens and
the economy of the EU. Indeed, the number of
foundations in the EU ranges between 90,000
and 110,000 with up 1 million full time em-
ployed staff. Foundations carry out activities
in the areas of education and research, social
and health services, arts and culture.

The well-being of foundations’ requires an
environment that enables and encourages
them to work in ways that are effective, ef-
ficient, accountable and sustainable. Natu-
rally the legislations governing foundations
varies from country to country. They reflect
the culture, traditions and context in which
the legal system and the foundation sector
have developed in any given Member State
of the EU. That is why considerable regula-
tory differences were found, which reduce the
ability of foundations to ensure cross-border
activities.

The “Single Market Act” called for action
to remove obstacles that foundations face in

operating on a cross-border basis. There are
three important obstacles that should be men-
tioned. First, there are legal barriers to cross-
border activities of foundations of the EU Mem-
ber States both in civil law and in tax law. The
highest barriers exist when a foundation con-
siders transferring its seat to another Member
State of the EU. In accordance to barriers in tax
law a vast majority of the Member States of the
EU only grant tax benefits to a resident founda-
tion. Second, the cost level to ensure different
legal requirements, laid down by the different
national laws, is relatively high. Third, there is
an uncertainty about recognition as a public
benefit purpose foundation in other Member
States of the EU, the costs of pooling and dis-
tributing funds on a cross-border basis as well
as limited cross-border donations.

The Proposal for a Council Regulation on
the Statute for a European Foundation aims to
facilitate the establishment and operation of
foundations in the Single Market. It will allow
foundations to more efficiently channel private
funds to public benefit purposes on the cross-
border basis in the EU. The creation of a new
European legal form targeting the purpose of
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public benefit solves the problem in the best
way by offering a legal form featuring uniform
rules on formation and operation throughout
the EU, thus, saving the costs. It would also
offer foundations a European label and, there-
fore, make cross-border activities easier.

The creation of the Proposal for a Council
Regulation on the Statute for a European Foun-
dation has contributed to the problem of the
mobility of public benefit foundations across
the EU. At the same time, the problem of Euro-
pean Foundation conformity with the status of
supranational legal entity was formed.

At the moment supranational legal enti-
ties, including the European Economic Inter-
est Grouping, the European Company and the
European Cooperative Society, rather have a
“supranational” character. Notwithstanding
the fact that the Proposal aims to reduce the
lack of unified rules for governing all aspects
of the activities of foundations, the European
Foundation has also a “supranational” charac-
ter. At the same time, it is essential to solve
the controversies on key matters related to this
legal entity under EU legislation.

The analysis of research and publica-
tions: Because the idea of creating the legal
form of a legal entity under EU legislation was
first introduced and further developed in Eu-
rope, the research and publications on the
subject are mostly the works of European au-
thors. In recent decades’ European scientists,
legal experts and the responsible institutions
of the EU have been actively working on mod-
ernization of the EU law. One of the results
was the establishment of the organizational-
legal forms of supranational legal entities.
The creation of the Proposal for a Council Reg-
ulation on the Statute for a European Founda-
tion has predetermined further interest and
appearance of studies and publications on
this subject. The study of the problems of reg-
ulation of the European Foundation was con-
ducted by the following authors: Then V. (Then
V., 2006, 2009), Walkenhorst P. (Walken-
horst P., 2001), Hopt Klaus J. (Hopt Klaus J.,
2006, 2009), Reimer E. (Reimer E., 2009),
Anheier H. (Anheier H., 2009). An important
role in the study of foundations belongs to dif-
ferent researchers of the European Founda-
tion Centre.

The author of this article used the official
texts of regulations, legal acts, various publica-
tions and press releases posted on the official
website of the European Commission as well
as other Internet resources related to the topic
of the article.

The aim of the research: The aim of this
research was the study of the legal status of
the European Foundation, the identification of
features of the legal regulation of its establish-
ment and operating activities, the identifica-
tion of its advantages, as well as the analysis
of historical development of the proposal and
underlying controversies on key matters of Eu-
ropean legal form developed for foundations.

As known, the idea of the creation of supra-
national legal entities was based on the need
to achieve main objectives of regulation of le-
gal entities in the EU law, in particular, the free-
dom of establishment of legal entities on the
territory of any EU Member State, the estab-
lishment of common minimum requirements
for legal entities, providing the same protection
for shareholders and creditors of legal entities
throughout the EU, as well as facilitating the
activities of companies by eliminating differ-
ences between national legal systems. As the
result three supranational legal entities have
been created - the European Economic Inter-
est Grouping, the European company and the
European Cooperative Society.

These legal entities have certain general
features. First of all, the Regulations relating
to the status of supranational legal entities
are directly applicable legal acts and vest the
supranational legal entities with legal capac-
ity, which, therefore, has a European, rather
than national origin. Second, the transnational
structure of the founders means that founders
should fully or partly belong to the law order of
at least two different EU Member States. Third,
the ability to change the location of a company
within the EU Member States without the need
for passing the liquidation procedure of the
company in the Member State of the original
location.

The idea of the creation of European Foun-
dation was developed in different ways. The
first steps in the creation of the idea of Euro-
pean Foundation were two publications on the
law of a foundation and empirical information
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about foundations [1]. Later these publica-

tions led to the project on drafting a Statute for

the European Foundation publication [2, 7]. In
parallel, the European Foundation Centre also
published its own recommendations for the Eu-

ropean Foundation statute [3, 25].

On the other side, taking into account the
successful experience of the creation of the
above mentioned supranational legal entities,
as well as because of the important role of
foundations in a number of areas (education,
research, social and health services, culture
and the protection of the environment) and
in the economy of the EU, the Commission in-
tended to begin the assessment of the need
for the creation of a statute for the European
Foundation in its Action Plan of 21 May 2003
on Modernising Company Law and Enhancing
Corporate Governance in the EU [4]. It should
be noted, that the basis of this assessment
was set by some recommendations in Final Re-
port of the High Level Group of Company Law
Experts on a Modern Regulatory Framework for
Company Law in Europe [5].

The public hearing and consultations on
the future priorities for the Action Plan were
carried out in 2006 demonstrating the need
for further work in this area [6]. The Commis-
sion defined the importance of developing
European legal forms for entities in the social
economy sector and launched the study aimed
at assessing the feasibility of the Statute for a
European Foundation. The feasibility study was
commissioned by the Commission in 2007 and
was carried out jointly by the Max Planck Insti-
tute for Comparative and International Private
Law in Hamburg and the University of Heidel-
berg.

The feasibility study was published in
2008. It covers seven main objectives and
therefore:

1) offers an overview of the main types of foun-
dations in the EU Member States;

2) presents estimates of the economic scale of
the European foundation sector, also in com-
parison with the United States;

3) examines the main regulatory differences in
the legal treatment of foundations across the
EU;

4) estimates cross-border activities as well as
barriers and their economic relevance;

5) analyses the importance and cost implica-
tions of these barriers;

6) explores possible modalities of eliminating
existing barriers;

7) assesses further possible effects of a Euro-

pean Foundation Statute [2, 2-6].

For each objective this study brings into fo-
cus several key findings. In particular, the Eu-
ropean foundation sector is important for the
economy of the EU and makes significant con-
tributions to the public good of Europe.

The public benefit foundation is the only
type of foundation which is accepted in every
Member State of the EU and in practice a pub-
lic benefit foundation is the most important
type of foundation.

Despite the significant regulatory differ-
ences in each EU Member State there are im-
portant similarities regarding the public benefit
foundations. One of the most striking differenc-
es is that almost half of the EU Member States
accept also other foundation types apart from
public benefit foundations. It should be noted,
that Latvia is among the countries (also Esto-
nia and the Netherlands) where public benefit
foundations are not the most significant type of
foundation [2, 28]. With respect to the type of
a public benefit foundation the most important
issues are the foundation assets, the private
supervisory instruments and in particular the
scope of economic activities.

One more finding concerns the existing le-
gal barriers to cross-border activities of founda-
tions of the EU Member States both in civil law
and in tax law. The most significant barriers ex-
ist when a foundation considers transferring or
has effectively transferred its seat to another
EU Member State. In addition to this there are
some other civil law barriers in some Member
States of the EU. In tax law the vast majority of
the EU Member States only grant tax benefits
to resident foundations but not to non-resident
foundations.

The increase of costs for foundations
follows the existing legal barriers to cross-
border activities of foundations. Indeed, one
of the ways to overcome the existing tax law
barriers seems to be to establish another
foundation which complies with national
laws of the states in which these foundations
intend to develop their activities. This means
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the increase of costs for foundations. At the
same time, costs may also be additionally
increased by different personal environment
and the fact that there are much fewer pro-
fessional lawyers in the national and foreign
foundation law and in the provisions for na-
tional and foreign tax benefits for public ben-
efit institutions.

One of the most important findings of the
feasibility study is the point that the European
Foundation would be an additional and option-
al instrument like other existing supranational
legal entities. The European Foundation Stat-
ute will entitle existing national foundations
to transform into a European Foundation and
lead to the cost reduction.

In addition to the cost effects, the Europe-
an Foundation may have some other effects.
For example, it may encourage foundations to
become internationally active and attract more
international contributions to the foundations
in the EU as well as it could encourage a larg-
er amount of private contributions in Europe
trough much improved visibility of the legal
form.

In 2009 the Commission held a public
consultation on the recommendations of the
feasibility study. On the one hand, the exist-
ing foundations expressed a strong support for
the European Foundation Statute, on the other
hand, national authorities and partly business
organizations were more skeptical. Consulta-
tions were extended on the Communication
“Towards the Single Market Act” in 2010-2011.

At the same time, the Commission collect-
ed information on the relevant national legisla-
tion from national authorities and gathered ad-
ditional information about concrete problems
related to foundations. The Commission took
these comments and concerns into account
when drafting the Proposal.

Finally, the Commission brought into focus
the importance of developing European legal
forms for entities in the social economy sector,
including foundations, in its “Social Business
Initiative” Communication of 25 October 2011
[7].

The Proposal for a Council Regulation on
the Statute for a European Foundation was
presented on 8 February 2012 [8]. Regulation
as a legal act was chosen in order to ensure

the uniformity of the Statute in all EU Member
States and direct application of its rules across
the EU. The Proposal was created in order to
solve some key problems. The overall problem
identified was the fact that the diversity of na-
tional civil and tax rules made cross-border
operations foundations expensive. It should
be noted, that foundations in each EU Member
State carry out their activities based on nation-
al laws, without them being harmonized at the
EU level. There were also some specific prob-
lems, for example, uncertainty about recogni-
tion as a public benefit purpose foundation in
other Member States of the EU, the costs of
pooling and distributing funds on a cross-bor-
der basis as well as limited cross-border dona-
tions.

The Proposal for a Council Regulation on
the Statute for a European Foundation requires
the establishment of an alternative legal form
for foundations. This legal form would exist in
parallel with domestic foundations and its use
would be voluntary [9, 261].

The European Foundation should be gov-
erned by the rules of Regulation and by the
statutes of the European Foundation. The Pro-
posal uses the practice of existing suprana-
tional legal entities to apply the appropriate
provisions of national law to matters that are
not regulated by the Regulation or the statutes
or are only partly regulated by them. Nation-
al law governs, for example, such important
matters as the liability of directors, formation
methods, requirements of minimum content of
the statute or auditing of the European Foun-
dation. It means that the Proposal for a Council
Regulation on the Statute for a European Foun-
dation offers a possibility of the foundation of a
legal entity, which rather has a “supranational”
character. As it is known, at the moment the
existing organizational-legal forms of suprana-
tional companies also have a “supranational”
character, mostly, because of the significant
influence of the applicable national law of the
EU Member States in the management of their
activities and because of the lack of unified
rules for governing all aspects of the activities
of these legal entities.

In accordance with the Proposal, the Euro-
pean Foundation is a separately constituted
entity for the purpose of a public benefit with
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legal personality and full legal capacity in all
EU Member States. In contrast to the provi-
sions of the Proposal for a Statute for the
European Private Company, the Proposal for
a Council Regulation on the Statute for a Eu-
ropean Foundation has a cross-border dimen-
sion in terms of activities or a statutory objec-
tive of carrying out activities in at least two EU
Member States.

In order to become a European Foundation,
the Proposal lays down certain requirements
to minimum founding assets. The European
Foundation shall have assets equivalent to
at least 25,000 EUR. On the one hand, such
requirement makes the European Foundation
trustworthy for donors and public authorities
and proves the seriousness of its purpose. On
the other hand, the requirement of a minimum
value of assets should not make a European
Foundation too costly to establish. It should
be noted, that the detection of the minimum
level of assets required for registration of the
European Foundation will face controversies
between different approaches later, for exam-
ple, some researchers support the early idea
presented by European Foundation Centre to
set up the requirement for foundation assets
of at least 50,000 EUR [3, 26].

Despite the requirement of the provision
that European Foundations may be created
only for a closed list of purposes, they are al-
lowed to engage in economic activities as long
as the profit is used in pursuance of the public
benefit purposes, unless restricted by respec-
tive statutes. The Proposal also prescribes the
rule that economic activities unrelated to the
public benefit purpose of a foundation are al-
lowed up to 10% of the foundation annual net
turnover.

European Foundations may be created by
one or more natural or legal persons or public
bodies. Therefore, the Proposal does not have
any restriction on the manner of creation of a
European Foundation comparing to the crea-
tion of a European Company. Indeed, a Euro-
pean Company may be formed only by at least
two legal entities from different Member States
of the EU. In turn a European Foundation may
be formed by one of four different methods:

1) a testamentary disposition of any natural
person;

2) a notarial deed or written declaration of
any natural and/or legal person(s) or public
body(ies) in accordance with the applicable
national law;

3) the merger of public benefit purpose entities
legally established in one or more EU Mem-
ber States;

4) the conversion of a national public benefit
purpose entity legally established in a any
EU Member State into the European Foun-
dation [8].

The Proposal prescribes that a European
Foundation shall be set up for an indefinite pe-
riod of time or for a specified period of time of
not less than two years, where expressly laid
down in its statute.

The minimum content of the statutes and
the name of a European Foundation, as well
as the registration requirements are laid down
in the Proposal. These provisions are created
in order to correspond to the provisions of
the First Company Law Directive [10, 41-45]
amended later by Directive 2009/101/EC of
the European Parliament and of the Council
of 16 September 2009 [11, 11-17]. Therefore,
first, the statutes of the European Foundations
shall be in writing and subject to the formal
requirements of the applicable national law,
second, the name of a European Foundation
shall include the abbreviation “FE”, third, for
the registration of a European Foundation the
register of every EU Member State may require
only a closed list of documents. Moreover, in
order to facilitate the process of registration,
the Registries of different EU Member States
are required to cooperate with each other with
regard to the documents and particulars of a
relevant European Foundation.

The internal organization of a European
Foundation is subject to the Proposal of the
Regulation. A European Foundation is governed
by a governing board composed of an uneven
number of at least three members with one
vote each. The governing board is responsible
for the proper administration, management
and conduct of the foundation activities and
it ensures compliance with the statutes of the
foundation, the provisions of the Regulation
and the applicable national law. Members of
the governing board act in the best interest of
the foundation and its public benefit purpose.
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One more important requirement is con-
nected with the obligation of a European Foun-
dation to ensure its credibility and trustworthi-
ness. It means that a European Foundation
has to apply high standards of transparency
and accountability. That is why European Foun-
dations have to not only keep full and accurate
records of all financial transactions, but also
have to ensure the audit of their annual ac-
counts in accordance with the national rules
adopted pursuant to Directive 2006/43/EC
[12, 87-107].

A European Foundation shall have its reg-
istered office and its central administration or
principal place of activities in the EU. As well
as other supranational legal entities a Euro-
pean Foundation can transfer its registered
office to another Member State of the EU.
In accordance to the Proposal such transfer
shall not result in the winding up of a Europe-
an Foundation or the creation of a new legal
entity or affect any right or obligation existing
before the transfer.

Since  Council Regulation (EC) No
2157/2001 of 8 October 2001 on the Statute
for the European company entered into force
on 8 October 2004, the creation of new pro-
posals is inseparably linked with the question
of employee participation. The Proposal does
not contain rules on employee participation in
the board, mainly because board-level partici-
pation in public benefit purpose entities exists
in very few EU Member States. At the same
time, the Proposal contains rules concerning
informing and consulting with the employees
and volunteers, in accordance with the rele-
vant EU law.

In order to underline voluntary use of this
legal form the Proposal contains two methods
of dissolution of a European Foundation. First,
the Proposal allows the conversion of a Eu-
ropean Foundation back into a public benefit
purpose entity governed by the law of the EU
Member State in which it has its registered of-
fice upon the condition that the conversion is
permissible under the statutes of the relevant
European Foundation. Taking into account
that a European Foundation may be set up
for an indefinite period of time or for a speci-
fied period of time of not less than two years,
the conversion may only take place after

two years from the registration of a European
Foundation. The Proposal also contains rules
on winding up in cases where the purpose
of a European Foundation has been achieved
or cannot be achieved, the time for which it
was set up has expired or it has lost all its
assets.

One of the key objectives is connected
with the responsibility of a supervisory au-
thority of each EU Member State to oversee
the activities of the foundations registered
in that Member State. That is why the com-
petent national authorities are vested with a
wide range of rights. They have, for example,
the power to approve a change the purpose of
a European Foundation, the power to inquire
into the affairs of a European Foundation (in
case when the supervisory authority has rea-
sonable grounds to believe that the governing
board of the foundation is not acting in ac-
cordance with the statutes of the foundation,
provisions of this Proposal or the applicable
national law) or the power to decide to wind
up a European Foundation or to propose the
winding up of the foundation to a competent
court. Supervisory authorities from different
Member States of the EU have to cooperate
and exchange information with each other, as
well as have to ensure cooperation with regis-
tries and tax authorities.

Tax treatment was among the most impor-
tant problems which hinder cross-border activi-
ties of public benefit purpose entities. The Pro-
posal provides for the automatic application to
the European Foundation and its donors of the
same tax treatment and benefits granted to do-
mestic public benefit purpose entities. Indeed,
referring to income and capital gain taxes, gift
and inheritance taxes, property and land taxes,
transfer taxes, registration taxes, stamp duties
and similar taxes, the same tax treatment is
applicable to European Foundations which
have their registered offices in any EU Member
State and to public benefit purpose entities
established in that Member State. The same
principle is applied to donors and beneficiaries
of a European Foundation.

By choosing the form of a European Foun-
dation the public benefit purpose entities may
receive a number of advantages ensured by
the Proposal for a Council Regulation on the
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Statute of a European Foundation. The most
important advantages of a European Founda-
tion are the following;:

1) the opportunity to conduct activities through-
out all EU Member States and the “European
label” of a European Foundation;

2) relieved formation of a foundation based
on the same and flexible legal provisions
and certainty of the legal process of foun-
dations;

3) reduction of costs on cross-border opera-
tions, thus stimulating activities and the de-
velopment of European Foundations within
the EU Member States;

4) the application of the same tax treatment
for all European Foundations which have
their registered offices in the EU Member
State and for public benefit purpose entities
established in that EU Member State.

In addition, the Proposal allows benefiting
from a European Foundation for the EU citi-
zens and for the EU economy. The EU citizens
may benefit as main beneficiaries, because
foundations should be able to channel more
resources into their public benefit purpose
activities, but the EU economy may benefit
because of more funding becoming available
for important fields such as arts, culture or
historical preservation, environmental protec-
tion, education, research and innovation, so-
cial and health services.

Despite of European Foundation advan-
tages and ability to ensure the development
in the EU Member States, no consensus has
been reached on legislative measures, be-
cause of substantial controversies on some
key matters:

1) theterminology used to key terms of the Pro-
posal;

2) the minimum period of time of activities of a
European Foundation and requirements to
cross-border component and activities;

3) the minimum level of assets required for
registration of a European Foundation (on
the one hand, the aim of facilitating the cre-
ation of European Foundations throughout
the EU, on the other hand, the aim to ensure
the financial soundness of foundations);

4) transparency and accountability provisions
(including threshold requirements for audit-

ing);

5) the possibility of having a registered office
and the headquarters in different EU Mem-
ber States;

6) frequent references to the national legisla-
tion of the EU Member States in the Pro-
posal (which has become a source of legal
uncertainty for European Foundations in the
absence of rules on harmonization).

The Commission decided to consult the
European Economic and Social Committee
(EESC) on the Proposal for a Council Regula-
tion on the Statute for a European Foundation
in May 2012 [13, 57-60]. The EESC supported
the Proposal and recommended that the Eu-
ropean Parliament and the Council adopt the
Proposal without delay. At the same time, the
EESC made some noticeable comments. First,
the EESC had to take note of the translation
of specific terms in the Proposal, namely the
concept of public benefit, which in some lan-
guages may be translated as public utility or
general interest. Second, European Founda-
tions set up in perpetuity should spend their
annual income in a reasonable period of time,
for example, within a period of 4 years. Third,
the EESC had to point out that the Proposal’s
requirements in terms of transparency are
more demanding for European Foundations in
relation to the size of their required assets than
existing requirements for national foundations
across the EU. Consequently, the requirements
to auditing should be effective only above cer-
tain threshold.

The opinion of the Committee of the Regions
on “The Statute for a European Foundation”
was published in January 2013 [14, 81-90].
The Committee of the Regions also supported
the Proposal and made some initiatives. First,
the terminology used should be harmonized
to refer to the “public interest”, which should
be used uniformly in each EU Member State
when determining the purpose of a European
Foundation. It is necessary, because “public
benefit” and “public interest” cover different
concepts in some Member States. Second, the
Proposal should be amended with precise defi-
nition of the limits of economic activities of Eu-
ropean Foundations. It is necessary to ensure
that European Foundations do not lose their
basic character as not-for-profit bodies. Third,
the European Foundations should undertake
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cross-border activities both when they are first
established and throughout their lifetimes. It
will ensure activities of European Foundations
in several EU Member States throughout their
lifetime, not just when they are first set up.
Fourth, the minimum level of assets required
for registration of a European Foundation
should be increased to 50,000 EUR in order to
ensure the financial soundness, and this level
of assets should be maintained throughout the
lifetime of a European Foundation. Fifth, the
procedures for auditing of European Founda-
tions should be clarified and made more spe-
cific.

The Committee on Legal Affairs adopted
an Interim report on the Proposal for a Coun-
cil Regulation on the Statute for a European
Foundation in June 2013 [15]. This report
had the following recommendations. First, the
existence of a European Foundation in any
Member State should be open-ended or set
for a specified period of time of not less than
4 years (with an exception in some cases - 2
years). Second, the minimum level of assets
of 25,000 EUR should be maintained through-
out the lifetime of the foundation. Third, the
threshold for auditing of foundations should
take into account the total assets (of 200,000
EUR), the annual income (of 2 million EUR) and
the number of employees (an average of 50
employees). Fourth, the registered office and
the administrative headquarters of a European
Foundation should be in the EU Member State
in which it is established, in order to ensure ef-
fective overseeing.

The European Parliament in its resolution
of 2 July 2013 on the Proposal for a Council
regulation on the Statute for a European Foun-
dation accepted recommendations made in In-
terim report of the Committee on Legal Affairs
[16].

Despite the fact that some debates took
place in the Council in February 2014, with the
adoption of the Commission’s Work Program
for 2015 in December 2014, the Commission
decided on the withdrawal of 73 pending legis-
lative proposals, and among them was the Pro-
posal for a Council Regulation on the Statute
for a European Foundation. The Commission
withdrew the Proposal on 7 March 2015 [17,
17-23]. The official reason of withdrawal was

deficiency of progress and unanimity in the

Council and, therefore, prospects to reach an

agreement.

At the moment the Commission has not
made any announcements concerning presen-
tation of new proposals in order to regulate the
activities of foundations or mutual societies ei-
ther in Work Program 2015 or in Work Program
2016.

The main results of the research and con-
clusions: Summing up the above mentioned
with respect to a European Foundation, it is
important to note the following;:

1. A European Foundation is a separately
constituted entity for a public benefit pur-
pose which foundation is available in each
EU Member State. It should carry out ac-
tivities in at least two EU Member States.
This legal form would exist in parallel with
domestic foundations and its use would be
voluntary. European Foundations have to
stimulate cross-border activities as well as
reduce costs.

2. The Proposal for the Council Regulation on
the Statute of a European Foundation vests
this European legal form with the prominent
features of supranational legal entity. First,
taking into account that the Regulation is
directly applicable legal act, the Proposal
vests the European Foundation with legal
personality and full legal capacity in all the
EU Member States, which, therefore, has a
European, rather than national origin. Sec-
ond, a European Foundation has a cross-
border dimension in terms of activities or a
statutory objective of carrying out activities
in at least two EU Member States, as well as
there is an availability of cross-border com-
ponent in some circumstances for the foun-
dation of a European Foundation (cross-bor-
der merger of public benefit purpose entities
legally established in at least two EU Mem-
ber States). Third, the ability of a European
Foundation to transfer its registered office
from one EU Member State to another with-
out the need for winding up or the creation
of a new legal entity.

3. The Proposal for the Council Regulation
on the Statute of a European Foundation
allows the creation of a legal entity which
has a “supranational” character. Firstly,
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the lack of unified rules for governing all
aspects of the European Foundation activi-
ties. For instance, the annual accounts of
a European Foundation should be audited
in accordance with the applicable national
law. Secondly, the need to identify a sin-
gle registry at the EU level, in which a Eu-
ropean Foundation should be registered.
Indeed, in accordance with the Proposal,
European Foundations shall be registered
in one Member State of the EU and each
Member State shall designate a registry for
the purposes of their registration.

4. The European Foundation has a number
of advantages that may ensure the growth
and development of foundations and their
integration in the Single Market. The first
advantage is the opportunity to conduct ac-
tivities throughout the EU Member States
and the “European label” of a European
Foundation. The second advantage is the
relieved formation of a foundation based
on uniform and flexible legal provisions and
the certainty of a legal process of founda-
tions. The third advantage is the reduction
of costs in cross-border operations, thus
stimulating activities and the development
of European Foundations within the EU
Member States. The fourth advantage is
the application of the same tax treatment
both for a European Foundation which
has its registered office in any EU Member
State and for public benefit purpose enti-
ties established in that Member State.

5. The Council had no feasible solutions of
substantial controversies on several key
matters: the minimum period of time for
the activities of a European Foundation

and requirements to cross-border com-

ponent and activities, the minimum level

of assets required for registration of a

European Foundation, transparency and

accountability provisions, the possibility

of having a registered office and the head-
quarters in different EU Member States.

Therefore, the Commission included the

Proposal for a Council Regulation on the

Statute for a European Foundation in the

list of proposals it intends to withdraw.

It should be noted, that this Proposal
joined the other three proposals (the Propos-
al on the Statute for a European association,
the Proposal on the Statute for a European
mutual society and Proposal on the Statute
of a European Private Company) which also
were withdrawn by the Commission due to
lack of progress in the legislative process
and deficiency of progress to reach an agree-
ment.

In addition, the Commission’s Work Pro-
gram 2015 and Work Program 2016 do not
contain any proposals for new European legal
forms. Taking into account that the existing su-
pranational legal entities (the European Eco-
nomic Interest Grouping, the European compa-
ny and the European Cooperative Society) have
a wide range of disadvantages, the above men-
tioned situation reflects an important defeat of
the image of legal entities under the EU legisla-
tion as well as an increase of significance of le-
gal entities founded under applicable national
law of the EU Member States. Granting the lack
of economic growth in Europe and the politi-
cal differences, the choice of business may be
persuaded in favor of national forms of legal
entities.
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