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The principle of freedom is the most important principle of law [1]. It is
fundamental for determining the scope of human rights and freedoms and it
determines the nature of a person’s behavior in legal relations [2]. Freedom of
contract is one of the principles that belongs to the general principles of civil
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law. However, freedom of competition cannot be unlimited and must be
regulated by the state.

The impetus for Ukrainian legislative regulation on vertical concerted
actions was the signing of the Association Agreement between Ukraine, on the
one part, and the European Union and the European Atomic Energy
Community and their Member States, on the other part [3] (hereinafter —the
Association Agreement between Ukraine and the EU). Thus, p. 3 of the Article
256 of the Association Agreement between Ukraine and the EU foresees
implementation by Ukraine the Articles 1, 2, 3, 4, 6 and 8 of Commission
Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to the
categories of vertical agreements and concerted practices [4] (hereinafter — the
Regulation Ne330/2010). Ukraine has made a commitment to implement the
provisions related to the categories of vertical agreements and concerted
practices within 3 years of the entry into force of the Association Agreement
between Ukraine and the EU.

The task of fulfilling taken obligations was assigned to the Antimonopoly
Committee of Ukraine —a state body with a special status, the purpose of
which is to ensure state protection of competition in business and public
procurement [5].

This state authority holds a special place in the formation, development
and protection of economic competition in Ukraine. The Antimonopoly
Committee of Ukraine is granted with a number of powers that give it the
status of an independent state authority [6]. Thus, the Antimonopoly
Committee of Ukraine adopted the Order Ne 10-pn dated 12 October 2017,
that approves the Typical requirements for vertical concerted actions of
undertakings regarding the supply and use of goods (hereinafter —the Order
Ne 10-pm) [7]. The legal expression of commitments taken by Ukraine was
implemented through typical requirements as, according to the explanatory
note of the Antimonopoly Committee of Ukraine to the draft of the Order,
«definition of typical requirements for certain categories of concerted actions
of undertakings aims to minimize the risks of business entities of being
prosecuted for violation of the legislation on protection of economic
competition at simultaneous elimination of additional transaction costs and
creation of favorable conditions for their economic activity» [8].

Unlike European Union law, Ukrainian legislator did not introduce the
term «vertical agreement» but instead introduced the term «vertical concerted
actions of undertakingsy. It should be also clarified that the general definition
of «vertical concerted actions of undertakings» currently does not exist in
Ukrainian legislation. The definition stipulated in the Order Ne 10-pm regulates
the relations in the field of supply and use of goods. In accordance with the

134



Czestochowa, Republic of Poland April 23-24, 2021

Order Ne 10-pm, vertical concerted actions of undertakings regarding the
supply and use of goods are defined as concerted actions involving two or
more business entities that operating at different levels of the production chain
or supply within such concerted actions, and members that may buy, sell or
resell certain goods. It should be noted that prior to the implementation of the
Order Ne 10-pm, the general definition of «vertical concerted actions»
was outlined in the Order of the Antimonopoly Committee of Ukraine
«On approval of Typical requirements for concerted actions of undertakings
for general exemption from prior approval from bodies of the Antimonopoly
Committee on concerted actions of undertakings» Ne 27-p of 12 February
2002 [9] (hereinafter —the Order Ne 27-p) and was determined as follows:
«vertical concerted actions — the conclusion of business entities agreements in
any form, the adoption of decisions in any form by associations, any other
concerted competitive behavior (activity, inaction) of business entities, the
establishment of business entity, its purpose or consequence of establishment
is the coordination of competitive behavior between business entities that
established the specified business entity, or between them and the newly
established business entity, when the business entities, which include
participants in the concerted action, do not compete and under existing
conditions cannot compete with each other in one market of goods, and are or
may be in a relationship of sale in the relevant commodity markets (seller —
buyer, supplier — consumer)». However, with the adoption of the Order Nel10-
pm, the above definition was excluded, amended and transferred to the newly
adopted order. We consider that the term defined in the Order Ne27-p is more
complete and reflects the provisions of p. 1 of the Article 101 of the Treaty on
the Functioning of the European Union, namely on the described category
of agreements «...all agreements between undertakings, decisions by
associations of undertakings and concerted practices which may affect trade
between Member States...» [10]. On the other hand, the term set out in the
Order Ne 10-pm reflects the definition given in Regulation Ne 330/2010:
«vertical agreement» means an agreement or concerted practice entered into
between two or more undertakings each of which operates, for the purposes of
the agreement or the concerted practice, at a different level of the production
or distribution chain, and relating to the conditions under which the parties
may purchase, sell or resell certain goods or services.

The Order Ne 10-pm clearly outlines the boundaries of permitted vertical
concerted actions that do not require the permission of the Antimonopoly
Committee of Ukraine to commit them, and vertical concerted actions that are
prohibited. In fact, definition of permitted concerted actions, exceptions, the
list of vertical restraints that are divided into «hardcore» and «safe harbor» that
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are set in Ukrainian legislation almost totally correspond to those that are set in
the Regulation Ne 330/2010.

As a conclusion, harmonization of European and Ukrainian legislation
reflected positively on the revision and update of Ukrainian legislation in the
field of protection of economic competition. The formation and development
of economic competition depends on the quality of legislative acts [11, p. 154].
The adoption of the Order Nel10-pmt had a positive impact on the activities of
business entities in the Ukrainian market, as this legal act defined the
permissible actions of business entities, within which they can freely conduct
their business activity without violating competition law, and therefore
minimize their risks of being prosecuted.
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EJIEKTPOHHI PAXYHKH 3 IOJATKY HA TOJAHY BAPTICTb:
MHPOBJIEMHI IMTAHHA TA IIJIAXW BUPIINEHHSA

Jloreun A. B.
dokmop @inocogii 3 npasa

OcHOBHE 3aBJaHHSl CHCTEMH aJIMIHICTPYBaHHS IOJATKIB MOJISITae y
3a0e31e4eHHi sIKICHOTO O0JIKY IUIATHUKIB MOJATKIB, TOBHOTH Ta CBOEYACHOCTI
HaJXO/DKCHb TIOIaTKOBHUX IUIATEXIB JIO OFOJDKETHOI CHCTEMH  3TiIHO
3 BHMOTaMHM YHHHOTO 3aKOHOJABCTBA. [IpM HbOMY €QEKTHBHICTH aaMi-
HICTpYBaHHS JOCSATAEThCS 332 PAaxXyHOK i HaJe)KHOr0 HOPMATHBHOTO 3aKpi-
TUICHHS Ta TIPaBOBOTO MiAIPYHTS BIIOBITHUX TIOJIOKEHb.

B cBoro uepry, rojgoBHa IopHaMYHAa NpOOJEMAaTHKA MOAATKOBOI cdepn
TIOJISAITAE TIEPEBAXKHO y BHM3HA4YECHHI Ta €(EKTHBHOMY 3a0e3NeYeHHI MexX
cBOOOAM ¥ HEOOXiTHOCTI y TOBEHiHII Cy0’€KTiB MOJATKOBHX IPAaBOBITHO-
CHH Yepe3 BiAINOBIIHI IIPaBOBi, 3aKOHOJAaBYi HOPMH, Yy 3aXHCTi IpaBa BIa-
CHOCTI OKpeMHX IUIATHHKIB Ta IHTEpeciB CYCHiJIbCTBA, SIKi Peai3yloThCs
y (hiHaHCOBO-TIOAATKOBIN MiSUTEHOCTI IEPKABH.
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