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MAIN TRENDS IN THE USE OF AGRICULTURAL LAND
IN UKRAINE

Ignatenko 1. V., Fedchyshyn D. V.

INTRODUCTION

The lands of Ukraine are one of the most valuable objects of civil
circulation. Due to some restrictions on land circulation, in particular, the
moratorium on the alienation of agricultural land (which was canceled in
2021), the legal relationship of land lease as the most effective form of its
use in a market economy has become particularly widespread.

According to the results of the Monitoring of Land Relations in July
2015 — June 2017, 3632.4 thousand transactions were made with agricultural
land (89.5%) and 428.0 thousand — with non-agricultural land (10.5%).
The structure of transactions of agricultural land was dominated by lease
transactions — 76.1%; inheritance accounted for 18.3%, purchase and sale —
3.1%, land and donations — 1.6%, emphyteusis — 0.8% and only 0.05% —
mortgage'.

In the legal literature issues on use of land plots on the right of lease have
always been in the spotlight of scientists in the sphere of land law.
In particular, the following scientists paid attention to these issues in their
works: O. Bondar, P.Kulynych, Z. Lerman, A.Miroshnychenko,
O. Nivievskyi, D. Nizalov, V. Nosik, A. Ripenko, M. Shulga, J. Swinnen,
V. Sydor and others.

It should also be noted that since 2002 till 2021 as a result of the
prohibition of the sale or other means of transfer of certain types of
agricultural land according to P. 15 of Chapter X “Transitional Provisions”
of the Land Code of Ukraine the land market in the form of sale was
virtually locked. So, the lease of agricultural land was the main type of
agreements on the acquisition of rights to land plots of this category’.
In view of this, it can be concluded that in Ukraine there was a land market
in fact in the form of lease of such land plots. In the foreign scientific
literature, it is noted that the land market in the form of land lease develops
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faster and has more advantages than the land market in the form of purchase
and sale’.

In some countries, land lease is the main form of acquisition of
agricultural land rights. Thus, in Belgium, tenants use 68% of agricultural
land, in France — 53%. The popularity of land lease relations is mainly due to
such economic factors as the cheapness of acquiring land rights, which
makes it possible to save capital and invest it in agricultural production®.

In general, in Belgium, France, Luxembourg, Great Britain, Germany
farmers in expanding their economy traditionally prefer not to buy and sell
land, but to lease it. Such economically successful states as the Netherlands
and Israel, built their land relations on the right of lease’.

In order to support the process of economic transformation in Ukraine,
the joint strategy of the European Union provides for land reform, which is
necessary to ensure (among other things) the possibility of using long-term
land lease as collateral for loans, which will increase investment in
agriculture. Also, in 2016 the government of Ukraine proposed to reform
land relations by introducing a mechanism for selling the right to lease
agricultural land.

The economic activity of modern agricultural enterprises, based on land
lease, helps to increase the efficiency of agricultural production. Due to the
functioning of the land lease mechanism there is an intensive development
of entrepreneurial activity in the agricultural sector: market-type enterprises
are formed, vertical integration processes are intensified, which together
contributes to ensuring food security and increasing the export potential of
organic products®. In addition, in a land market in the form of a lease,
agricultural land will be distributed among the most efficient agricultural
producers, and therefore they will be processed efficiently and rationally’.

> Roy Prosterman, Tim Hanstad. Legal Impediments to Effective Rural Land
Relations in Eastern Europe and Central Asia. The World Bank. Washington, 1999. 325 p.

* Borau JI. B. Cran i TenmeHuii (OpMyBaHHS 3eMeNbHO-OPEHAHHX BiTHOCHH
CUIBCEKOTOCIIONAPCHKUX MIJNPHEMCTB. Bichuk Xapkiscokoeo Hay. mexnHiuno2o yH-my
cinbevkoeo eocnooapemsa imeni Ilempa Bacunenxa. 2014. Bum. 150. C. 82-90.

> Crynens M., JIymalO. Punok 3emen» B Ykpaidi: ocHOBHI mpobiemu Ta
MIePCIICKTUBH PO3BUTKY. Exonomika npupodoxopucmyeanni. 2015. Ne 4. C. 40-41.

8 Fedchyshyn D., Ignatenko I., Shulga M. Legal principles of organic production
in Ukraine: realities and prospects. Economics of agriculture. Vol. 65. Ne 4. 2018.
P. 1513-1528. URL: http://www.ea.bg.ac.rs/index.php/EA/article/view/370/1162.
DOI:10.5937/ekoPolj1804513F

7 FOpuenko E. C. PO3BMTOK pPHMHKY NpaBa KOPMCTYBAHHS 3EMISAMH CLIbCHKO-
TOCHOIapCHKOTO MPH3HAYEHHS B YKpaiHu. Akmyanvhi npobiemu coyiansho2o npasa.
Esonoyin npasoeozo pezynioganns azpaphux, 3eMelbHUX mda eKOoN02IYHUX SIOHOCUM:
Marepiall MDKHap. HayK.-TipakT. koHQ. (M. JIbBiB, 18 muct. 2016 p.) / 3a 3ar. pexn.
I1. J1. IMununenka. JIesis. 2016. C. 150-152.

211



The methodological basis of the study is represented by the dialectical
method of cognition of the development of ideas about the agreement as a
phenomenon in general and the agreement of lease of land in particular.
The method of analysis and synthesis was used in the study of the content of
regulations, analytical materials, concepts and views of scientists on specific
issues that were part of the subject. The system-structural method made it
possible to determine the place and role of the land lease agreement among
other civil law agreements related to land use. The formal-logical method
was used to interpret the content of legal norms governing the imple-
mentation of the right of agricultural land use. The method of interpretation
was used in the process of analyzing the content of acts of civil and land
legislation and the practice of their application. The hermeneutic method
was used to determine the legal nature of phenomena and processes that
occur during the emergence, implementation and termination of agricultural
land use rights, as well as to formulate new scientific provisions on the
research topic. The formal-legal method was used in determining the legal
nature of the phenomena that were the subject of research, and the formation
of relevant legal concepts. The comparative legal method was applied when
considering the relevant legal institutions of the legislation of Ukraine and
other countries in order to form proposals for improving domestic
legislation, taking into account foreign experience. The forecasting method
is used to identify ways to improve the regulatory framework for the
consolidation of agricultural land.

1. Exercising of land lease rights on agricultural lands

In Art. 93 of the Land Code of Ukraine and the Law of Ukraine “On Land
Lease” the concepts of “land lease right” and “land lease” are considered as
identical. They are defined as a contract-based term paid possession and use of
land required by the tenant to conduct business and other activities. We agree
with the opinion proclaimed in land legal literature that such an interpretation
of these concepts includes almost any paid use of land®.

There is practically no legislative definition of the legal structure "lease
of agricultural land", but there are doctrinal definitions in the science of land
law. Thus, N. Ilkiv defines this concept as a kind of contractual form of
agricultural land use, the content of which is termed, paid possession and use
of agricultural land within the limits established by law and the lease
agreement, which provides for its transfer by the owner to the tenant with
the requirements to provide mainly business and other activities using the

 Mipomnnuenxo A. M., Pinenko A. L. 30608’s3albHi IpaBa KOPUCTYBAHHS
3eMeJIbHOI0 TULIHKOM. [Ipago Vkpainu. 2012. Ne 7. C. 40-49.
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natural properties of land taking into account its rational use’. Given the
specifics of the leased object, the above definition should include such a
feature as the rational use of natural properties of the land.

Considering the content of the right to lease agricultural land, as a part of
it P. Kulynych includes environmental aspect, which means the contract-
based termed paid possession and use of agricultural land required for
business and other activities, subject to restoration, preservation and
systematic improvement quality of agricultural land '’

The right to lease land is formalized by a special agreement. In Art. 13 of
the Law of Ukraine “On Land Lease” land lease agreement is defined as a
transaction under which the owner of the land plot is obliged to transfer it to
the tenant land in possession and use for a period, and the tenant must use it
in accordance with the terms of this agreement and land legislation.

Among the general features of the land lease agreement are:

1) the subject of the agreement is a land plot — an integral and main
component of the environment, the main national wealth and at the same
time real estate;

2) under the specified agreement not any needs of the lessee are satisfied,
but only those which correspond to the purpose of the leased land plot;

3) such an agreement is bilateral, i.e. each of its parties (tenant and owner
of the land plot) has certain rights and obligations to the other party;

4) the specified agreement belongs to the termed transactions;

5) a land lease agreement is a paid agreement;

6) under this agreement the tenant acquires the right of possession and
use of the land plot;

7) a land lease agreement has a written form and is subject to state
registration in the manner prescribed by applicable law;

8) this agreement may be notarized at the request of one of the parties;

9) a land lease agreement serves as a legal basis for the tenant to have the
right to lease land use;

10) a land lease agreement concluded in the prescribed form and
registered is a document certifying the right to lease land use.

Here are the specific features of the lease of agricultural land:

— the minimal term of the right to lease agricultural land for commercial
agricultural production, farming or personal farming is 7 years, and the
minimum lease term of reclaimed land — 10 years;

% Inbkis H. B. Openjia 3eMeib CillbChKOrOCIOAAPCHKOr0 NPU3HAYCHHs B YKpaiHi:
TEOPETHYHI Ta MpakTH4Hi actekTu: MoHorp. JIBiB: JIbBIIYBC, 2008. 296 c.
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3eMeib Ha 3acajax ITyOJIIYHO-IPUBATHOTO INAPTHEPCTBA: NUIIXH BJOCKOHAJCHHS.
IOpuouuna Yxpaina. 2013. Ne 7. C. 76-81.
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— the object of lease is an agricultural land plot of private, state or
communal property;

— tenants have a special obligation to preserve soil fertility and to use
rationally their natural properties;

— tenants acquire ownership rights to agricultural products and income
from crops grown;

— there is a right to exchange agricultural land plots, which are the
objects of lease agreements and are located in one land plot.

In recent years in Ukraine there have been positive changes in the
deregulation of land lease relations, which contributes to the development of
the land market. Thus, the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine on Simplification of Conditions for Doing
Business (Deregulation)” dated February 12, 2015 reduced the list of
essential terms of the lease agreement from 11 to 3, and abolished
mandatory annexes to it. Currently Article 15 of the Law of Ukraine “On
Land Lease” prescribes such essential conditions of the land lease agreement
as the object of lease, the term of this agreement, the rent.

The object of lease agreement for agricultural land may be a land plot of
the appropriate purpose. In order to identify it, it is necessary to indicate the
cadastral number of the plot, its location and size. From the point of view of
A. Miroshnychenko for identification of the land plot (as object of lease
agreement) it is enough to specify only its cadastral number. But the
mentioned Law requires to indicate in the lease agreement the location and
size of the plot, and if they are not specified, there may be an unnecessary
question about its validity''. The cadastral number of a land plot is a unique
code that allows to distinguish one land plot from another. But there is still a
possibility lease only part of the land plot. After all, the law does not set the
minimum possible size of land that is leased. In practice, the size of a part of
such a land plot, of course, will not coincide with the size of the whole plot,
which is assigned a separate cadastral number. Therefore, failure to indicate
the location of part of the land plot in the lease agreement could potentially
lead to litigation.

An essential condition of the land lease agreement is the rent with the
obligatory fixing in it of the amount of the latter, indexation, method and
conditions of calculations, terms, procedure of payment and its revision,
responsibility for its non-payment. As noted by the scientists the rent is an
economic incentive that forces the owner to lease his land plot'*.

"' Mipomnuuenxo A. M. HanpsiMu BIOCKOHANEHHS CHCTEMH IIPaB Ha 3eMeJIbHi
ninsHku. Broremens Minicmepcmea tocmuyii' Vepainu. 2010. Ne 1(99). C. 102-112

12 Cupop B. JI. TToHATTS 1 3MiCT 3eMeNbHUX OPEHIHUX NpaBoBinHocuH. Yaconuc
Kuiscvroeo yn-my npasa. 2009. Ne 1. C. 230-234.
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In Article 21 of the Law of Ukraine "On Land Lease" rent is interpreted
as a payment that the tenant makes to the owner of the land plot for the use
of it in accordance with the lease agreement. When a land plot of private
property is leased the amount, conditions and terms of payment of rent for
such land plot have to be established with the consent of the parties to the
agreement. If land plots of state or communal property are leased, the
amount of such payment shall be prescribed in the lease agreement, and the
annual amount of payment may not be less than 3% and shall not exceed
12% of the normative monetary value of the land plot. The exception to the
maximum rent restriction is the case when the tenant is determined on a
competitive basis (Article 288 of the Tax Code of Ukraine). The tax period
for the payment of rent is 1 year (Article 285 of the Tax Code of Ukraine).

At the same time, in the scientific economic literature, the rent is
proposed to be calculated considering the amount of profit per unit of leased
land in the amount of 10-15% .

According to the results of land auctions conducted by the territorial bodies
of the State Geocadastre of Ukraine for 9 months of 2019, the amount of
annual rent increased by 7.6 million UAH compared to the same period in
2018. In 2019, this figure is 153.4 million UAH, while in 2018 — 145.8 mil-
lion UAH. Compared to this year, the average cost of rent for state-owned
agricultural land also increased and became equal to 3.74 thousand UAH,
while this figure in 2018 amounted to 3.16 thousand UAH. It should be noted
that the highest fee for land use is set in Poltava (44.14% of normative
monetary value of the land plot), Lviv (33.63%), Chernihiv (31.26%), Sumy
(31.02%) and Ivano-Frankivsk (30.42%) regions. For 9 months, the indicators
of revenues to local budgets from the sale of lease rights to land plots in
Vinnytsia (UAH 2.4 million — in 2018 and UAH 7.2 million — in 2019)
increased significantly; Kirovohrad (UAH 8.8 million — in 2018 and UAH
16 million — in 2019) and Dnipropetrovsk (UAH 1.1 million — in 2018 and
UAH 4.2 million — in 2019) regions .

Among scholars, in addition to the minimum set amount of land lease
payment, there are opinions that the maximum amount should be set, or even
abolish the mandatory payment for land use. For example, O. Glotova
considers it reasonable for public authorities to determine the maximum
amount of rent in the form of a percentage of the value of the harvest per
hectare of land on average in natural and agricultural areas for the current

B Nymuu T'., Croiiko H. Po3BHTOK mpouecy KOHCOMimawii CiTbChbKOro criomap-
CBKHX 3eMenb B YkpaiHi. Bicnux Jlveiscokoeo nay. aspapnoco yu-my. Cepis:
«Exonomixa AIIK». 2013. Ne 20 (2). C. 3-9.

' Caiirn ynpasnins epxreoxagactpy. URL: https:/land.gov.ua/orendna-plata-
za-peredani-u-2019-rotsi-na-zemelnykh-torhakh-dilianky-zrosla-na-76-mln-hrn-
porivniano-z-analohichnym-periodom-2018-roku/ (nara 3sepuenns: 18.06.2023).
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year. In her opinion, this measure will influence the formation of the value
of agricultural products in the interests of the majority of the population".
However, the establishment of the maximum amount of rent contradicts the
economic market and civil law principles of freedom of contract.

As of today, when regulating the rent in the land lease agreement, there
are both the dispositive method of legal regulation of its definition (in the
agreement between the tenant and the owner of the land plot — a private
person) and the imperative method (in the agreement between the tenant and
the owner — the authorized body on behalf of the state or territorial
community).

Cash and natural form of rent land provided for land plots of all
categories. Natural is especially appropriate in the case of lease of
agricultural land. On such land plots, tenants may grow agricultural
products, which may be of interest to owners of the land plots, who, being
mostly residents of rural areas, use agricultural products in their own farms.
However, it is difficult for agricultural enterprises to control natural rent
payments. So, in order to provide more effective planning of economic
activities, tenants switch to rent payments in cash form.

Attention is also drawn to the inconsistency of the Law of Ukraine “On
Land Lease” regarding the indexation of rent as an essential condition of the
land lease agreement. In our view, it is impractical to indicate in paragraph 3
of Part 1 of Article 15 of the Law of Ukraine “On Land Lease” the legal
norm about mandatory indexation of rent.

Firstly, the indexation of rent belongs to those conditions of the
agreement, the need for which follows from other provisions of the Law. In
particular, in accordance with Part 3 of Article 21 calculation of the amount
of rent for land plot is carried out taking into account inflation indexes,
unless otherwise provided by the lease agreement. Therefore, even if the
parties do not specify in the agreement that the inflation index is taken into
account when calculating the amount of rent, such a calculation is made with
the mandatory indexation by virtue of Part 3 of Article 21 of the Law.

Secondly, Part 2 of Article 21 of the Law is formulated by applying the
dispositive method of legal regulation. According to its provisions, the
parties to the lease agreement may eliminate the need for indexation. At the
same time, the current version of paragraph 3 of Part 1 of Art. 15 of the Law
stipulates that the condition of rent with the indication of indexation is
essential. Thus, Part 2 of Article 21 of the Law dispositively offers the
parties of the agreement as an alternative to take into account the inflation
index, and paragraph 3 of Part 1 of Article 15 of the Law imperatively

!5 Tnorosa O. B. IIpaBoBe pery/i0BaHHs MPABOYMHIB L[OA0 3EMEIbHHUX JUISHOK
B VYkpaiHi : mguc. ... KaHA. fopua. Hayk. 12.00.06 / Im-T nepkaBm i mpaBa
im. B.M. Kopeuskoro HAH Vkpainu. Kuis, 2003. 199 c.
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establishes the obligation to indicate in this transaction indexation in
connection with inflation. It seems that there is a certain contradiction
between these provisions of the Law on methods of civil law regulation.

In our opinion, lease agreements for agricultural land should be based on
the principle “the longer the lease of land, the higher the level of rent”. It is
also advisable to include gradually increasing rental payments in the lease
contract of agricultural land, which will declare the serious intentions of the
tenants to conduct agricultural production on the leased land. For a
guaranteed business, the tenant must be sure of the long-term lease rights,
otherwise he or she may not have sufficient incentives to maintain the
fertility of the land and to pursue land use with a long-term. At the same
time, landowners, especially those ones who own small land plots, will be
sure in the benefits of transferring their property to a long-term lease .

As for the term of land lease agreements, there are currently restrictions
in the current legislation on both the maximum and minimum duration of
such agreements. The maximum lease term should not exceed 50 years.
When leasing agricultural land plots for commercial agricultural production,
farming or personal farming, the minimum lease term is 7 years, and the
minimum lease term of land plots of reclaimed lands and lands on which
hydraulic reclamation is carried out to 10 years. Such a minimum lease term
of land will attract investment in agriculture, construction of drainage
systems, the use of extended crop rotation and reduce soil chemicals.

However, now citizens do not have the opportunity to acquire the right to
lease agricultural land for a short period, for example, to house an apiary,
graze cattle, harvest, and so on. Also, owners and land users are not able to
transfer agricultural land for a short period for use by third parties in the
event of circumstances that prevent their use for a certain period of time,
which may lead to deterioration of land. Under such conditions, agreements
on short-term agricultural land use are forced to be concluded, which form
the so-called “gray” land market.

At one time, the scientific legal literature expressed views on the
possibility of fixing the terms of lease of land depending on the timing of a
particular event. P. Kulynych emphasizes that linking the terms of land lease
agreements to crop rotation in general would be a justified step, as it aims to
increase the responsibility of tenants of agricultural land for maintaining
their productive properties. However, the scientist critically assessed the
existing earlier in Article 19 of the Law, the norm of establishing the lease

'S Fedchyshyn D., Ignatenko L., Danilik D., CHyryk A. Development of the
organic production in Ukraine: problems and perspectives. Revista de Ciéncias
Agroveterinarias. Vol. 21. Ne3. 2022. P. 324-338. URL: https://www.revistas.
udesc.br/index.php/agroveterinaria/article/view/21210/14851. DOI: 10.5965/2238117
12132022324
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term taking into account the existing crop rotation system due to the
impossibility of applying it in practice'”.

In the sphere of lease of agricultural land it is better to conclude long-
term agreements. This ensures stability and sustainability of land use, which
is essential in agriculture. If the tenant gets the opportunity to carry out long-
termed land use, then such lands will be operated more efficiently and
without excessive depletion.

In the practice of lease relations, there are sometimes cases when the
parties determine the expiration of the agreement due to “the beginning of
reclamation” or “the moment of development of land for sowing”, meaning
that over time the land plot will be demanded by its owner for a specific
purpose. The mistake of the parties is that in accordance with Part 1 of
Article 251 of the Civil Code of Ukraine, the term is a certain period of time,
the expiration of which is associated with an action or event that has legal
significance. The establishment of the term of the lease agreement with an
indication of the “beginning of reclamation” or “the moment of development
of the land plot for the purpose of sowing works” seems somewhat vague.
After all, it can lead to controversial situations up to the recognition of
contracts invalid. Reclamation means a set of agricultural and landscaping
works aimed at restoring the productivity and economic value of lands
disturbed by agricultural works. These measures do not have a clearly
regulated time to start them. Therefore, one of the parties of the agreement
may be interested in delaying the start of their implementation. Similarly,
there are no clearly defined boundaries for the beginning and end of the
agreement when there is used a concept “the development of land for
sowing”. That is why the establishment of land lease terms in this way is
considered quite risky.

By agreement of the parties, other conditions may be specified in the
land lease agreement. Thus, if this agreement provides for the adoption of
measures aimed at the protection and improvement of the leased object, an
additional agreement on the reimbursement of the tenant for the costs of
such activities is attached to the agreement. In addition, the lease agreement
may provide for the lease of several land plots owned by the same owner
(and for state and communal lands — plots governed by one state authorities
or local self-government body). As we can see, other contractual terms also
play a significant role in concluding a land lease agreement.

According to P. Kulynych, it is expedient to provide the agrochemical
passport of the field (land plot) to be leased among the appendices to the
land lease agreement. If it follows from this additional document that the

7 Kymuauu I @. IIpaBoBe perymioBAHHS OPEHIM CLIbCHKOIOCIOAAPCHKHX
3eMenb Ha 3acajax ITyOJIIYHO-IPUBATHOTO TNAPTHEPCTBA: NUISIXH BJOCKOHAJICHHS.
IOpuouuna Yxpaina. 2013. Ne 7. C. 76-81.
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leased agricultural land plot is too degraded and requires a radical
improvement of the existing quality, the tenant must be obliged to enter into
an agreement with the relevant state authorities on joint activities to restore,
preserve and increase fertility and other soil properties of the leased land'®.

O. Marchenko suggests that the lease agreement for agricultural land
must record the list of crops that will be grown by the lessee, and
the existing at the time of the agreement the level of humus in the soil
of the land".

According to L. Bogach, the parties should agree on maintaining the
condition of the leased object. In the agreement:

— guarantees for the preservation of the land plot (land share) must
be prescribed;

— the procedure for carrying out work to determine the quality of land
before signing the land lease agreement and after its completion must
be determined;

— the terms of transfer of the land plot (land share) to the tenant must
be clearly established;

— it must be determined who bears the risk of accidental damage
of the leased object.

This agreement must also specify the amount of compensation to the
landlord in case of deterioration of soil quality™.

The legal relationship, to which the agreement was directed, arises after
the state registration of the right to lease land. The Law of Ukraine “On
Land Lease” is a special law that regulates relations related to land lease.
According to Article 17 the object of the contract is considered to be
transferred by its owner to the lessee from the moment of state registration
of the lease right.

As of today, the improvement of legislative regulation of lease relations
is in the direction of preserving the integrity of leased land by agricultural
producers. In the list of essential conditions of the lease agreement
the legislator left those without which it is impossible to conclude such
agreement. Their reduction, of course, helps to solve the problems related

18 Kysnuuuy I1. ©. Tlopagu 3 nuTaHb yKJIagaHHs Ta BAKOHAHHS JOTOBOPiB OPEHIN
3eMeJIb CUIbCHKOTOCIIOaPChKOTo Mpu3HadeHHs. [Ipoexm Aepolueecm. 2015. 57 c.

' Mapuenko O. ArpoekoNOTidHi YMOBH OpPEHIH 3EMeNb CilbCHKOTOCIO-
JTApCBKOTO IMPU3HAYEHHS MOTPEeOYIOTh YTOYHEHb. Jemnesnopsonui eicnux. 2008.
Ne 4. C. 31-33.

% Borau JI. B. [Jlo nutaHHs 06Ky OpEHIH 3eMeNb CibChbKOrOCIOAAPCHKOIO
npusHadeHHs. Hayk. esicnux Hay. yn-my 6iopecypcig i npupoookopucmyeanus
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to the numerous claims for the invalidation of lease agreements of
agricultural land plots.

Given the stages of formation of the land market, tenants and owners of
agricultural land plots must have a choice of favorable conditions for doing
business or making a profit. Every landowner should be sure that after the
tenant uses his land, the land will remain the same fertile and profitable for
him. Every landowner should understand that there is competition in any
market, which, in turn, allows you to choose the most favorable conditions
for greater profits and more careful use of their leased property.

2. Development of the market of agricultural land use

In recent years, research on improving the efficiency of agricultural
enterprises and their competitiveness has become especially relevant. Living
conditions in rural areas are deteriorating, and existing problems through the
implementation of projects and programs for integrated rural development
are not solved. The success of such projects and programs largely depends
on how to solve the problems associated with the efficient use of land
resources. Important in this context is the systematic study of the process of
land consolidation.

Ukrainian economists note that today land lease is the most affordable
and developed form of land consolidation, used for large and more rational
land use, as well as for the development of rural areas and increase their
environmental sustainability®'. V. Nosik’s position is right, emphasizing
that the solution of the issue of consolidation of agricultural lands is an
objective necessity, because it will depend on the development or decline
of agriculture and the social sphere of the village, as well as the economy
as a whole™.

Unfortunately, the current legislation of Ukraine does not contain a
definition of "land consolidation". At the same time, in the scientific
literature its content is interpreted differently. Land surveyors traditionally
consider land consolidation as an integrated system of measures for the
organization of land use (land tenure) by (a) combining fragmented land into
compact arrays, (b) creating legal and institutional mechanisms to avoid land
fragmentation, (c) the use of environmental protection. measures to
implement the necessary improvements in agro-formation, in particular,
irrigation and drainage infrastructure, road network, ways to prevent erosion,

2 Crynenp M., dymua I'. Openna sk ¢popma KoHCodinamii 3eMens. Exonomicm.
2015. Ne 7. C. 34-37.

22 Hocix B. B. [IpaBo BracHOCTI Ha 3eMII0 YKpPaiHCHKOTO HApOAy : MOHOTP.
Kuis : FOpinkom IaTep, 2006. 544 c.
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as well as (d) improvement of natural landscapes based on the principles
of rationality and economic efficiency®.

According to P. Kulynych, the consolidation of land as a legal category
should be understood as regulated by the rules of land and some other
branches of law activities of the subjects of land relations, aimed at forming
optimal in size, other production characteristics, natural and ecological
criteria of land and land tenure , which create favorable conditions for the
subjects of rights to them for profitable agricultural production, preservation
and increase of fertility of agricultural lands, ecological sustainability
of rural areas and agricultural landscapes, as well as improving the quality of
rural areas as a place of human habitation™*.

A. Popov notes that the exchange of land plots, the cooperation
of adjacent land plots, their lease and sale can be considered as ways to
consolidate them. At the same time, the scientist states that the consolidation
of agricultural land should be understood as the process of unification
of land plots in order to larger land use in agriculture™.

Other researchers take a slightly different view on how to research ways
of consolidation of land plots. For example, A. Martyn and O. Krasno-
lutskyy identify 3 main ways to consolidate agricultural land: (a) exchange
of land plots, (b) association of adjacent land plots for commercial agri-
cultural production with the consent of the owners, (c) development of land
management projects to streamline existing land tenure and land use®.

Nevertheless, the above theoretical views on the legal nature of agri-
cultural land consolidation in Ukraine give grounds to consider them as a
means of legal regulation of land turnover, which directs market transactions
to increasing of land holdings of agricultural producers.

In legal scientific sources it is proposed to divide the consolidation
oflands into permanent and temporary’’. An example of permanent
consolidation is the formation of a single land plot by combining several

z Txauyk JI. B. Koncomigarisi 3emenb: eeKTHBHE BHKOPHUCTaHHS Ta OXOpPOHA
B YMOBax TpaHc(opMarii 3eMensHuX BiHOCHH: MOHOTp. JIbBIiB : Bun-Bo JIbBiBCHKOTO
HAY, 2009. 249 c.

# Kymuuuuy IL @. IlpaBoBi HpoGIeMH OXOPOHH i BHKOPHCTAHHA 3eMeNb
CLIBCHKOTOCTIONAPCHKOT0 TIPU3HaueHHS B Y Kpaini: MoHorp. Kuis: Jloroc, 2011. 688 ¢

% Tlonoe A. C. Kputiunuii aHami3 croco6iB mpoBeIeHHS KOHCOMIAALii 3eMenb
CLTIBCHKOTOCIIOIAPCHKOTO  MpH3HA4YeHHS B YKpaiHi. Exonomika. Ynpaeninms.
Innosayii. 2016. Ne 2 (17). C. 1-15.

26 Maprtun A., KpacHonyuskuit O. KoHcomiaris 3eMenb CillbchbKOTOCIOIapChKOro
NpU3HAa4YeHHs B YKpaiHi: MeXaHi3M 3[IIHCHeHHS. 3emnegnopsaonuii gicnux. 2011. Ne 5.
C. 16-21.

2" Kymuuuu I1. ®. IIpaoBi mpoGleMy OXOPOHH i BHKOPHCTAHHS 3eMellb
CUIBCBKOTOCIIOIapCHKOr0 TpU3HAa4YeHHs1 B Ykpaini: MoHorp. Kuis: Jloroc, 2011.
688 ¢/
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adjacent land plots, which belong to the subject on the relevant legal title
permanently (on the right of ownership, the right of permanent land use,
emphyteusis, etc.). Temporary consolidation is in the case of lease of land
shares and land plots by agricultural producers in a single land area. This is
precisely the temporary nature of land use.

In Ukraine (in contrast to Western Europe, as a result of the
redistribution of agricultural land) land plots (shares) with an average area of
4 hectares were formed. Comparing with the EU, it roughly corresponds to
the country with the smallest average area of agricultural land — Greece (4.3
hectares). But in France and Germany, the average size of farm is 24
hectares, and in the UK — over 65 hectares®. Thus, the structure of the land
fund in Ukraine cannot be considered satisfactory. It is clear that farms that
use 4 hectares of land are much less competitive compared to farms in
almost any EU country.

With this in mind, O. Kutsevych emphasizes that in order to create
efficient agriculture (without which an efficient economy as a whole is
impossible), Ukraine must, firstly, consolidate the fragmented land fund on
the basis of ownership, and secondly — to consolidate land plots concentrated
in the use of one entity. Moreover, this process should not be mechanical,
but have to be accompanied by structural changes (construction of roads,
reclamation systems, water supply systems, communications, creation of
ecological network facilities, etc.). From the point of view of the scientist,
the process of land consolidation in the Western European version inevitably
awaits Ukraine®.

Ensuring the consolidation of agricultural land is an important means of
legal regulation of their circulation, which is carried out by approving
programs (plans) of their association, which determine the grounds for land
acquisition in order to consolidate land holdings of agricultural producers
and eliminate existing shortcomings. Legislative regulation of land
consolidation should be an integral part of the legislation of Ukraine on the
market of agricultural lands.

It is advisable to fully support the position of P. Kulynych that land
consolidation relations are a fundamentally new type of land relations in
Ukraine. The scientist convincingly proves that the current land legislation
does not contain a sufficiently effective mechanism for land consolidation
and needs to be improved. In order to ensure this process, today it is
necessary to develop and adopt the Law of Ukraine “On Consolidation

%8 Latifundist. com rmaBHbIi caift 06 arpo6usuaece. URL: https://latifundist.com/
193-efektivn-fermeri-chi-neefektivn-agroholdingi (nata 3Bepuenns: 18.06.2023)

¥ Kynesuu O. I1 3apyGixuuii 10CBiI IPaBOBOro 3aGe3MEUeHHs KOHCOMiaaLii
3eMeib. MOXJIMBOCTI BUKOPHUCTAHHS B YKpaiHi. Haykogo-npaxmuunuili dicypuan
«Eeponeiicoki nepcnekmusuy. 2013. Ne 12. C. 114-119.
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of Agricultural Lands”, which would comprehensively regulate the above
social relations™’.

Taking into account the long-termed land moratorium, which includes a
prohibition of disposal of ownership of agricultural land plots, in Ukraine
there has been made an attempt to introduce measures to consolidate
agricultural land. For this purpose, on July 22, 2018, the Law of Ukraine
“On amendments to certain legislative acts of Ukraine on resolving the issue
of collective land ownership, improving the rules of land use in agricultural
land, preventing raids and promoting irrigation in Ukraine” was adopted.
This Law establishes a number of new rules and opportunities for tenants of
agricultural lands, in particular:

— provides the possibility of exchanging rights to use land plots located
in the array, by concluding sublease agreements between tenants without the
consent of the owner of these land plots;

— granted the right to the land user, who has the right to use most of the
land plots of the array (75%), to use other land plots of the latter with the
provision of their owners (tenants) other equivalent land in the same array by
agreement of the parties or in court by court recognition leases (subleases)
concluded;

— the legal regime of land plots under field protective forest strips, as
well as the conditions of their provision for use to individuals and legal
entities have been established;

— tenants of the majority of the land plots of the array have the right to
receive for the use lands under field roads (with the obligatory establishment
of land easements for access to other parts of it);

— established the procedure for distribution of land remaining in the
collective ownership of a collective agricultural enterprise, agricultural
cooperative and agricultural joint-stock company between owners of land
shares (units), which must be completed by January 1, 2025, otherwise the
land will be automatically transferred to communal ownership.

It should be noted that this Law is aimed at consolidating land to solve
the problem of cross-strip (the so-called “chessboard”) land plots in the land
arrays, which is used for commercial agricultural production and farming®'.

However, the legal mechanism of this process does not depend on the
moratorium and is in fact a means of legal regulation of the circulation of
rights to land within the land (fields) used by agricultural producers.

In order to ensure the efficient conduct of agricultural production,
agricultural entities are interested in consolidating agricultural land plots and

30 Kymuama 1. &. KoHcomigarmiss CilbCbKOTOCIIONAPCHKUX 3€MeENb B YKpaiHi
(mpaBoBi pobaemn). [Ipaso Yrpainu. 2007. Ne 5. C. 45-50.

3! 3y6punpkuii O. B. 3MiHK 0 3eMEIBHOr0 3aKOHOIABCTBA: 110 roTye BepxoBHa
Pana. IOpuouna ecazema. 2018. Ne 32-33. C. 34-35.
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increasing the size of arable land arrays. Enterprises exchange rights to use
land plots within one land plot or adjacent ones. In addition, to increase the
volume of cultivated land, they enter into land relations for the acquisition of
agricultural land use rights by concluding land lease agreements, sublease,
emphyteusis. But quite often medium and large agricultural enterprises (such
as agricultural holdings), interested in a significant increase in the amount of
agricultural land they cultivate, enter into mergers and acquisitions,
acquiring rights to other agricultural enterprises, as well as their real estate,
means of production, and most importantly — their agricultural land plots and
rights to them. Today in agribusiness there are several legally possible ways
to acquire the right to agricultural land by concluding agreements on their
merger and acquisition.

The first way is to conclude a land lease or emphyteusis agreements, the
subject of which is the right to use land plot owned by the landlord. As for
the land plots used on the right of lease, land sublease agreements are
concluded, but this is possible if the land lease agreement enshrines the
tenant’s right to sublease the land plots (Part 1 of Article 8 of the Law of
Ukraine “On land lease™).

The second way of acquiring agricultural land use rights is directly
related to the conclusion of a contract of sale of corporate rights of a legal
entity, i.e. mergers and acquisitions. According to the transfer deed, all
property and rights belonging to the legal entity being absorbed, including
the rights of agricultural land use, but only to those lands to which the rights
belong to the legal entity (Part 2 of Article 107 of the Civil Code of Ukraine)
are transferred to the new legal entity. Land use rights for the remaining
lands, which belong to the founders and / or participants (members) of the
legal entity, must be acquired under separate agreements, the type of which
will depend on the type of land right of the acquired entity.

The third way to increase the area of cultivated agricultural land is to
conclude an agreement of purchase and sale of agricultural land use rights.
The legislation does not provide for such a possibility. However, despite the
gap in the regulation of the alienation of agricultural land use rights, in
practice the conclusion of agreements on the sale of agricultural land use
rights is one of the main types of agreements on the acquisition of rights to
use large agricultural lands. We have to note that the procedure for
concluding such agreements is quite long and complicated.

The fourth way to acquire rights to use agricultural land is purchase and
sale of an agricultural enterprise as a single property complex. The
constituent parts of a single property complex are land plots and rights,
including agricultural land use rights (Part 2 of Article 191 of the Civil Code
of Ukraine). Thus, the agricultural enterprise may include non-agricultural
land under farm buildings, structures, yards, etc., as well as agricultural land
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necessary for providing economic activity. As a result of the acquisition of a
single property complex, the purchaser also receives agricultural land owned
by the company on the right of ownership, lease or permanent use.

In the practice of regulating land relations in the field of agricultural
production in Ukraine, there are numerous cases when the landowner refuses
to enter into a land lease or emphyteusis agreement with a new land user.
Under such conditions, the land user and the person who intends to receive
the land for use may enter into an investment agreement, a joint venture
agreement or a land cultivation agreement. Also, in order to consolidate
arable land owned by different persons with different legal titles, land users
may enter into agreements to exchange rights to use them. However, these
agreements are outside the legal field and are considered as “gray”
agreements, because they form a “gray” land market. After all, the rights of
agricultural land use, which must arise under such agreements, cannot be
registered in the State Register of real property rights and encumbrances, and
therefore the acquirer does not legally have rights to this land (Part 2 of
Article 3 of the Law of Ukraine “On state registration of real property rights
and their encumbrances”).

These agreements are usually risky for agribusiness entities. In fact, they
are fictitious agreements that conceal agreements for the acquisition of the
right to use agricultural land. So, it is necessary to legislate the consolidation
of the right of short-term agricultural land use and legal mechanisms for its
acquisition and implementation. This will satisfy the interests of both entities
that intend to acquire the right to agricultural land for a short period for
apiaries, grazing, harvesting, consolidation of agricultural land until the
possibility of acquiring the right to lease, sublease or emphyteusis for such
land, and landowners and land users who for some reason cannot conduct
economic activity on agricultural land during the agricultural production and
economic cycle™.

Thus, the existence of different legal models of acquisition of agricultural
land use rights should guarantee agribusiness entities the opportunity to
choose the most effective way to consolidate land and increase the size of
land legally, which, of course, will de-shadow the market of agricultural land
use rights™.

32 1Opuenko E. C. [Opuauysa npupoma mpaBa OPEHAM Ta TpaBa KOPOTKOCTPO-
KOBOTO KOPHCTYBAaHHSI 3eMJ/SIMH CLIbCHKOI'OCHOMApPCHKOTO ITIPU3HAYEHHS B YKpaiHi.
Heporcasa i npaso. 2017. Ne 75. C. 298-305.

3 [Opuenxo E. C. CyuacHi TeHjeHUii PO3BHTKY PHHKY IpaBa CilbChKOIOCIIO-
JIApCHKOTO 3eMJIEKOPUCTYBaHHS B VYkpaiHi. Teorie §i practica. 2018. Ne 6 (34).
C. 166-169.
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CONCLUSIONS

The solution of many problems caused by land reform is possible
through the consolidation of lands, which is relevant in terms of future
development of the agricultural sector. Land consolidation, as one of the
measures to improve the structure of land tenure. It can also be considered
as a new and almost unfinished concept for Ukraine.

However, due to the large fragmentation of land use and the growing
importance of rural areas, this process is becoming an increasingly important
element of strategies and projects aimed at improving the quality of life in
rural areas through more efficient management in a globalized international
economy and significant food shortages.

Having made an in-depth analysis of the peculiarities of the development
of the market of agricultural land use rights in Ukraine and alternative ways
of acquiring this right, we can conclude that the availability of different legal
models of this procedure will provide agribusiness entities the opportunity
to choose the most acceptable one. Moreover, it will also contribute to the
de-shadowing of the market for agricultural land use rights. In order to
ensure abovementioned, we propose to supplement the provisions of land
legislation with rules: (a) on the purchase and sale of agricultural land
use rights, (b) the mandatory right of short-term agricultural land use and
(c) the exchange of land use rights.

SUMMARY

Today, land lease is a special kind of land use right and one of the most
common legal forms of land use in Ukraine. It can be also considered as the
basis for effective development of agriculture, solving social problems of
rural development, adaptation of agricultural producers to market economy
conditions. In recent years, Ukraine has taken positive steps in deregulating
leasehold land relations, which contributes to the development of the land
market. The number of essential terms of the agreement has been reduced
from eleven to three, and mandatory annexes to the lease agreement have
been abolished. Emphasis is placed on the features of such essential
conditions of the land lease agreement as the object of lease, the term of the
lease agreement, rent. The general features of the land lease agreement have
been clarified, specific features of the agricultural land lease agreement have
been singled out.

Based on the analysis of the peculiarities of the development of the
market of agricultural land use rights in Ukraine and alternative ways of
acquiring this right, it is concluded that the existence of different legal
models of acquiring agricultural land use rights will allow agribusiness
entities to choose the most acceptable way of land consolidation, as well as
contribute to the de-shadowing of the market of agricultural land use rights.
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