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JURISDICTIONAL AND NON-JURISDICTIONAL PROCEEDINGS
IN ADMINISTRATIVE PROCEDURE

Summary

The article analyses the main concepts of administrative procedure. The specific
features of jurisdictional and non-jurisdictional proceedings are investigated by the
virtue of the general approaches of theory of administrative procedure law to the
classification of administrative proceedings. The paper considers the main concepts
of administrative procedure in order to define types and special aspects of
jurisdictional and non-jurisdictional proceedings. It is characterized the common and
distinct features of administrative proceedings of jurisdictional and non-
jurisdictional nature. The main elements of the structure of administrative procedure
in general and administrative proceedings in particular are noted. The article
analyses scientific approaches to the definition of jurisdictional and non-
jurisdictional activity in order to substantiate the classification of administrative
proceedings. It is pointed out the main and additional stages of administrative
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proceedings, the stages of jurisdictional and non- jurisdictional proceedings are
emphasized.

Introduction. General theory of law defines the terms of legal process as a
procedure for activity of competent public authorities, which is regulated by
procedural standards, manifesting in the system of their procedural actions on
preparation, adoption and registration of legal decisions of a general and individual
nature. One of the types of legal procedure, along with a criminal procedure, civil,
economic etc., is administrative one. Since the Soviet times, N.H. Salishcheva has
distinguished the terms «administrative procedure» and «administrative proceeding»
defining administrative procedure as a narrower concept in comparison with
proceeding, and has equated its content to the concepts «civil procedure» and
«criminal procedure». Today, there are several approaches to the comprehension of
the content of administrative procedure.

Thus, the first approach considers administrative procedure in a narrow and broad
sense. In a narrow sense, administrative procedure is understood as a rule of
exclusively jurisdictional activity, which has kind of a «negative nature». In other
words, administrative procedure is comprehended as a way which is regulated by the
rules of administrative law to settle public disputes in the sphere of public
administration.

A broad approach is related to the understanding of administrative procedure as
an order of the activity of public administration bodies regarding the adoption of
regulatory acts and the application of legal rules in the sphere of public
administration, as well as the order of administrative courts activity. Thus,
administrative procedure mediates not only the jurisdictional — «negative» — activity,
but also «positive» — day-to-day activities of public administration bodies in solving
various issues in the legal form (issuance of licenses, registration of business entities,
etc.), as well as execution of justice by administrative courts [1, p. 13-14].

The second approach considers administrative procedure in three concepts:
jurisdictional, judicial and managerial.

Within the framework of a jurisdictional concept, administrative procedure is
considered as the activity, which is regulated by the law, in resolving disputes
between the parties of administrative legal relations that are not connected by the
official subordination, as well as activities concerning the application of
administrative enforcement.

Jurisdictional representation of the content of administrative procedure has the
following features:

— administrative procedure is the activity applying measures of administrative
enforcement. In fact, controversies arise in the course of managerial cases;

— administrative procedure covers exclusively non-official sphere of
administrative relations, in reality, official and non-official conflicts and the way of
their solution may be the same in their nature and content;

— legal procedure exists only where there is a conflict over the law. However, in
Ukrainian jurisprudence there is a tendency for the generation of such types of legal
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coercion as legislative, budget, economic, etc., which are characterized by features
confirming their managerial nature.

The judicial concept of administrative procedure was based on the statement that
any procedural activity is the exclusive prerogative of judicial authorities. As well as
the followers of jurisdictional concept, they build their conception of administrative
procedure based on the analogy with two «traditional» types of legal procedure:
criminal and civil. However, if the first sees such analogy in a «conflict» nature of
legal cases that are subjected to procedural resolution and the second acts on the basis
of an idea of their mandatory judicial jurisdiction.

The managerial concept of administrative procedure lies in the fact that
administrative procedure shouldn’t and can’t be limited by the role of organizational
and legal «regulator» of juridical conflicts. A special procedural form is typical for a
whole law enforcement activity of public authorities, and not only for its separate
aspects, which are directly related to the application of coercive measures. Thus, the
limits of the functioning of administrative procedure, besides jurisdictional sphere,
cover the whole diversity of managerial cases. Administrative procedure, according
to this concept, is an activity of the subjects of authoritative powers which implement
a statutory order for the application of correspondent substantive rules of law.

In accordance with the third approach, the term of administrative procedure is
connected with a scholarly discussion of the interpretations of administrative process,
which researchers still have been continuing to «adjust» to the artificially developed
model, to any ideal example of understanding of the administrative process in a
«narrowy and «broady» sense of the executive and administrative activities of public
authorities, and all researches focus on the classification and determination of the
position of administrative proceedings in administrative process and their typological
groups [2, p. 63-66].

General characteristic of jurisdictional and non-jurisdictional proceedings

The common features of jurisdictional and non-jurisdictional proceedings:

— administrative proceedings are aimed at identifying and realizing tangible
relations;

— they are staged: procedural actions performed in a certain sequence, in
addition, any further action can’t begin earlier until the previous one ends;

— concern resolution of a certain juridical case;

— administrative proceeding of jurisdictional and non-jurisdictional nature are
characterized by the regularities, similar to other branch forms of procedural law,
which are connected it with substantive sphere;

— they are regulated by procedural rules;

— all procedural mechanisms, peculiar to administrative procedure, are internal,
special mechanisms of legal system;

— procedural actions are filled out by virtue of individual legally valid acts;

— they are regulated by procedural time frames [3, p. 62-63].

Among the mentioned features staging has a central importance. It is typical not
only for process but also for proceeding. Due to this fact there is a need to draw line
between the categories «process» and «proceeding». The structure of administrative
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process includes jurisdictional and non-jurisdictional proceedings, and some scholars
determine the term of administrative procedure which is interpreted as statutory rules,
order and conditions (sample) of performance of procedural actions towards
consideration and solution of a particular administrative case in the public sphere.

According to N.H. Salishcheva administrative proceeding covers all aspects of
the state apparatus activities, from preparation and issuance of governance acts to
material and technical actions. It embraces a wide range of social relations in the
sphere of public administration and can be divided into three types due to its content:

— proceeding connected with tasks execution of internal organization of
executive office;

— proceeding which mediates relations of the state apparatus with other
government bodies, establishments, enterprises that are not a part of its system;

— proceeding in cases connected with the relations between citizens or non-
governmental organizations and executive authorities.

The difference between process and proceeding lies in the fact that the latter is
regulated by means of the organizational rules which compose a certain group of
rules of substantive administrative law [4, p. 9].

Important organic elements characterizing administrative proceeding are stages,
phases, procedural actions.

The stage is considered as a relatively independent part of consecutive procedural
actions, which along with the general tasks, has unique targets and peculiarities that
relate process participants, their rights and obligations, duration of procedural actions
and nature of procedural documents which are executed [5; 171].

Procedural stage is relatively individual, time separated and logically linked set
of procedural actions aimed at achieving a certain goal and solving the corresponding
tasks of a particular administrative proceeding which is characterized by a range of
subjects and enshrined in procedural acts [6, p. 192].

The following stages of administrative proceeding can be determined:

— stage of case analysis in the course of which the legal assessment of gathered
information is given, the materials of the case are fully and thoroughly investigated in
order to establish an objective truth, a concrete decision is made;

— stage of appealing or protesting of case decision that has a non-binding nature;

— stage of judgment execution in the course of which activities on administrative
case are logically finished [7, p. 65].

Every stage of administrative proceeding or administrative procedure can have
own phases and actions. Thus, at the phase of proceeding breach in a case of
administrative infraction, it is identified the phase of termination of an offense and
the application of appropriate measures ensuring proceeding in the case, for example,
administrative detention.

Stages exist in any administrative proceeding. Each kind of administrative
proceedings has its own, which does not duplicate in other types. Stages of some
types of proceedings are fixed in a statutory order, and others are not fixed and
constitute a specific result of generalization of the current rules in a particular sphere
[8, p. 331].
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For example, proceedings for the issuance of regulatory acts of governance
consist of five stages:

— identification of the purpose of issuance of a regulatory act (at this stage,
information about the state of affairs is gathered, situations that require a regulatory
adjustment are found);

— preparation of a draft act (executors are determined, it is agreed the draft (it is
vised), its creation, the terms of development etc.);

— bring a draft up for the discussion by a governing body (the draft is evaluated
by the governing body, and an ideal decision is approved);

— decision-making on a draft (the draft is considered as adopted or not adopted);

— publication of the act (informing officials of it). [9, p. 32]

In the proceeding for establishment, re-organization and liquidation of
organizational structures in the sphere of public administration, the following stages
are distinguished:

— collection and initial study of information about the need for organizational
changes;

— substantiation of changes;

— selection and analysis of the rules to be applied,;

— consideration of a case by the competent authority;

— making a decision [10, p. 98].

In the proceeding for completing institutional structures in the sphere of public
administration, there are the following stages:

— study of information;

— harmonization of employment agreement terms;

— implementation of the necessary organizational measures;

— choice of rules which should be applied,;

— consideration of the case;

—making a decision.

The obligatory stages of this proceeding include: a) administrative investigation
and distribution of materials under jurisdiction: b) consideration of a case by the
competent authority (official) and the resolution adoption; non-binding: c) appeal and
protest against the resolutions, their review; d) absolute execution of case-related
decision [11, p. 171].

Non-jurisdictional proceedings

Before discussing the essence of non-jurisdictional proceeding, it is necessary to
determine the approach to the basic notion of non-jurisdiction activity and the
availability of the grounds for its perception from the procedural point of view.

On the basis of the purpose of non-jurisdiction proceedings, namely the
satisfaction of the legitimate interests of natural and legal entities, and taking into
account their tasks, in particular the resolution of individual cases, it is possible to
distinguish a number of features, this type of proceedings is corresponded to. It will
permit them to reflect them fully in defining the notion of administrative non-
jurisdictional proceedings.
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Non-jurisdictional activities (or activities of non-jurisdictional nature) arise in the
course of executive and administrative activities of state bodies and is aimed at
solving cases of a positive nature [12, p. 503]. An address to the scientific
achievements of scholars makes it possible to outline the distinction between
jurisdictional and non-jurisdictional activity.

S. Aleksieiev defined a jurisdiction as the activities of the competent bodies
authorized to consider legal cases (of specific life situations in relation to which the
law is applied) and to make binding decisions [13, p. 116]. However, that sort of the
definition does not give grounds for differentiating these activities. The most precise
definition of administrative jurisdiction is given in the textbook on administrative law
prepared by the authors’ team in 2004 under the general editorship of V. Averianov.
According to their point of view, administrative jurisdiction includes activities which
resolve, in a legally-authoritative nature, a legal case, carry out legal protection of
violated or disputed interests, and decide on the application of a corresponding legal
sanction, renewal of a violated right [14, p. 492].

The scientific best practices on administrative law in relation to the definition of
administrative jurisdiction can be conditionally divided into two large groups: those
that justify so-called broad approach and those that adhere to a «narrow» meaning of
administrative jurisdiction. «Broad» approach is similar to the understanding of a
jurisdiction expressed by S. Aleksieiev. That is, administrative jurisdiction covers all
government and administrative activities of the competent authorities relatively
resolution of legal disputes (issues) of individual significance that arise in law.

Compared to administrative jurisdiction, legal protection is not carried out in the
process of administrative non-jurisdiction, and authoritative decision is not connected
with the application of a legal sanction or implementation of law enforcement activities.
At the same time, such decision, although related to the solution of individual cases, but
its subject does not concern an offense or dispute over issue of law. Taking into account
one direction of non-jurisdiction activity, it is appropriate to raise the issue of the
possibility of its consideration as such that is carried out through the implementation of a
set of certain actions and procedures, that is, in procedural form.

V. Kolpakov describes administrative proceeding as a special type of
administrative activity in solving a certain category of cases based on the general and
special procedural rules. [16, p. 337-338]. From the procedural point of view, it is
defined the essence of administrative proceeding as a part of administrative process,
which unites a group of entire procedural relations, for consideration and resolution
of which a certain procedure is established which leads to the registration of obtained
results in the relevant documents. N. Salishcheva stressed on the coverage of the
whole activities of the state apparatus by administrative proceedings, from the
preparation and issuance of governance acts and to material and technical actions.
The scholar identified three types of administrative proceedings depending on their
content:

a) proceeding related to the implementation of the tasks of internal organization
of the management apparatus;

b) proceeding that mediates the relationship of the state body with other
government bodies, institutions, enterprises that are not a part of its system;
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c) proceeding in cases related to the relations between citizens or non-
governmental organizations and executive and administrative bodies [17, p. 19].

Actually, the highlighted proceedings are procedural forms of different directions
— internal and external — of administrative (management) activities. For this reason, it
1s expedient to accept the author’s conclusions as such that have a general nature.

On the basis of refined theoretical foundations relatively the essence of
administrative proceeding, it is possible to identify its features:

a) it is a homogeneous group of organizational-administrative and procedural
actions;

b) these actions are carried out in order to implement separate material
administrative-legal norms and are task-oriented,;

C) it is a part of administrative process;

d) administrative proceeding is completed by the execution of a procedural act.

Taking into account the distinction between jurisdictional and non-jurisdictional
activities as well as the marked features of administrative proceeding, one can
formulate the concept of administrative non-jurisdictional proceeding. This is a
procedural form of the implementation of homogeneous, organizational-
administrative and procedural actions, which do not relate to legal protection or the
resolution of issue of law, aimed at making a legally-authoritative decision and are
committed in connection with the resolution of an individual administrative case
[18, p. 32-34].

The major part of proceedings, which constitute the structure of administrative
process, is aimed at solving cases concerning so-called positive, namely non-
jurisdictional, nature arising in the course of executive and administrative activities of
state bodies. The scope of these proceedings is much broader in comparison with
jurisdictional proceedings. This is due to the specifics of management activity in the
various spheres of society, the diversity and specialization of government bodies,
their powers.

Non-jurisdictional proceedings include the following types of proceedings:

— for preparation and adoption of regulatory legal acts;

— for preparation and adoption of individual regulatory legal acts;

— for conclusion of administrative agreements;

— for consideration of citizens’ proposals and applications;

— registration and permissive;

— institution;

— for implementation of supervisory and control powers;

— executive;

— for office management;

— for privatization of state and public property;

— for land, ecological, financial-budget, tax and some other matters [19, p. 75].

Jurisdictional proceedings

During solving a legal case, implementing a legal protection of violated or
challenged interests a legally-authoritative decision is made regarding the application
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of the corresponding legal sanction, renewal of violated right. This activity is called
«administrative jurisdictiony, which is typical for administrative procedure.

Therefore, some of proceedings in the structure of administrative process are
characterized as jurisdictional and administrative proceedings. They include:

— proceedings in cases of administrative offenses;

— proceedings for consideration of citizens’ complaints;

— disciplinary proceedings against civil servants, etc.

Proceedings relatively the application of administrative coercive measures, in
particular administrative caution and administrative termination, hold an intermediate
position between the non-jurisdictional and jurisdictional proceedings [20, p. 256].

The following features are typical for administrative-jurisdictional activity.

1. The existence of a legal dispute (or offense). Consideration and resolution of legal
cases caused by positive circumstances are not covered by jurisdictional activities.
Jurisdiction arises only when it is necessary to resolve an issue of law or in connection
with the violation of existing legal rules. As for administrative jurisdiction, such disputes
arise between the parties of public relations, which are regulated by administrative-legal
rules, obtaining the nature of administrative-legal disputes.

2. Administrative-jurisdictional activity due to its social significance requires a
proper procedural and legal regulation. Establishment and proof of events and facts,
their legal assessment is carried out within the framework of a special procedural
form, which is important and obligatory for the jurisdiction. Administrative
jurisdiction differs significantly from other types of jurisdictional activities existing
within the framework of criminal and civil proceedings. It is a less detailed
procedural activity.

Consideration of administrative legal disputes is carried out on the basis of the
relevant regulatory legal acts, which establish the procedure for consideration of
complaints about unlawful actions or passivity of bodies and officials, which violate
the rights and legitimate interests of citizens. As for administrative torts, the
procedural order for consideration of such cases is fixed in the procedural part of the
Code of Ukraine on Administrative Offences.

3. Administrative-jurisdictional, as other types of jurisdictional activity, stipulates
a competitive nature in considering cases. It means that the parties to an
administrative-legal dispute, which are guilty of commission of an administrative
offense, are not passive observers of solving a case by the jurisdictional bodies. They
are endowed with sufficiently broad procedural rights and it enables them to defend
their interests actively, present evidence, make a petition, and deny presented
evidence of the commission of an administrative offense. In addition, administrative-
jurisdictional bodies, their officials are obliged to facilitate the implementation of
these procedural rights.

4. Binding nature to make a decision in the form of a legal act is an important
feature of jurisdictional activity. As a way to resolve legal conflicts, jurisdiction
includes a binding nature for a final decision — an act of application of the rules of
law to a particular case. Jurisdictional act of a particular administrative case means, in
fact, the resolution of a legal dispute [21, p. 103].

103



If it concerns an offense, then such an act may provide legal sanctions, and their
application is one of decision options made by administrative and jurisdictional
authorities. Other options may include, for example, the decision of proceedings
termination or the application of influence measures to a minor.

As it is known, a proceeding in an administrative case is considered complete,
when the decision on it is fulfilled in full extent. In this case, the legislator provides a
relevant guarantee of the reality of decisions adopted by the administrative-
jurisdictional body. In particular, the judgment on an administrative offense is a
mandatory for state and public bodies, enterprises, institutions, organizations,
officials and citizens.

5. Variety of subjects of administrative jurisdiction. First of all, it is due to the
possibility to appeal against actions and decisions of bodies and officials which
violate the rights of citizens. That is, any supreme authority is obliged to consider
such appeal and to make a corresponding decision.

At the same time, the peculiarities of offenses in various branches of management
lead to the availability of a significant number of bodies (officials) authorized to
consider them and decide on merits. In the vast majority of cases, the consideration of
cases of administrative offenses is entrusted to bodies whose the main task, along
with the exercise of jurisdictional functions, is the exercise of executive and
regulatory powers in various branches of public administration.

Administrative-jurisdictional functions are also carried out by the bodies which
are specially established for the consideration of cases of administrative offenses.
These are administrative commissions under the mayor’s office of raion, city, and
district city councils.

6. Courts hold a special place in the system of administrative and jurisdictional
bodies. It is necessary to keep in mind in that the court proceedings on administrative
violations cannot be recognized as a separate, independent form of justice, as the
court applies measures of administrative responsibility under the same rules as the
executive authorities and according to the same law — the Code of Ukraine on
Administrative Offences. In this case, the court carries out administrative jurisdiction
«by analogy» with the administrative procedure for prosecution for administrative
offenses. With that in mind, the court, when deciding cases on administrative
offenses, acts as a body of administrative jurisdiction, and not as an administrative
justice body [22, p. 65-68].

Consequently, jurisdictional proceedings consist in the consideration of
administrative-legal disputes, cases of administrative violations (and in relation to
civil servants — disciplinary offenses) in the statutory administrative-procedural form
established by specially authorized bodies (officials) which have the right to consider
such disputes and impose administrative penalties.

At the same time, an understanding of the place and role of a citizen as a
participant of these proceedings is important for the general characteristic of
administrative proceedings of any kind. The possibilities of a citizen to participate in
administrative proceedings as a party and to act as the subject of administrative
process are determined by the content of his administrative-procedural status.
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In general, it is possible to distinguish the following outstanding characteristics of
jurisdictional proceedings:

— they arise in order to resolve a dispute over issue of law arising from the rules
of administrative law or with the application of measures of administrative coercion;

— they take place both in the activity of courts (consideration of cases of
administrative offenses, cases concerning appeal of decisions, actions or inactivity of
the subjects of power authorities) and in the activities of public administration bodies
(consideration of cases of administrative offenses, licensing, accreditation,
attestation, other cases of a positive nature);

— a representative of the state (court or public administration body) is the
obligatory subject of jurisdiction proceedings;

— the result of the proceedings is the decision due to which a legal conflict is
settled or measures of administrative coercion are applied (not applied) [23, p. 96].

Based on the above types of jurisdictional administrative proceedings, we will
consider the essence of the main ones.

1. Proceedings in cases of administrative violations are the procedure for the
activities of bodies (officials) regulated by the law to bring offenders to
administrative liability. The importance of jurisdictional proceedings related to
administrative offenses is explained, at least, by the following fact: administrative
offences rank first in number among other types of offenses.

2. Proceedings in administrative courts are a trial concerning the appeal of
decisions, actions or inactivity of the subjects of authoritative powers. This type of
proceedings takes place in the activity of administrative courts — relatively new type
of legal proceedings of Ukraine. The activity of administrative courts in resolving
cases of administrative jurisdiction is regulated by the rules of the Code of
Administrative Judicial Procedure of Ukraine.

3. Disciplinary proceedings are cases consideration, which is regulated by
administrative law, concerning persons who have committed disciplinary
misconducts and aimed at establishing objective truth and bringing the perpetrators to
disciplinary responsibility.

4. Proceedings for the complaints of citizens are cases consideration, which are
regulated by administrative legislation, on the renewal of rights and protection of
legitimate interests of citizens violated by actions (inactivity), decisions of bodies of
public administration, enterprises, institutions, organizations, groups of citizens,
officials.

Conclusions

Thus, the activity of public administration bodies always requires the
consideration and resolution of issues of managerial or jurisdictional nature in
relation to specific individuals or legal entities. These activities are called
administrative cases. To resolve an administrative case, it is necessary to apply the
substantive administrative law to a particular individual case or a particular life
situation. The administrative-legal norms are applied with the observance of certain
statutory procedures (rules). These rules are enshrined in regulatory legal acts as
administrative procedural rules — mandatory rules governing the procedure for
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resolving administrative cases of various categories. Joined in the institutes, they
form administrative procedural law. The resolution of various administrative cases
based on administrative procedural rules is called administrative procedural activity,
which is carried out by the executive and regulatory bodies and their officials. The
complex of administrative procedural actions (activities) within a specific
administrative case is called administrative proceeding. In the theory of
administrative procedural law, administrative proceedings are classified into
jurisdictional and non-jurisdiction, which depends on the definition of their place in
administrative process, criteria of classification, correlation of such concepts as
process, procedure and proceedings. A contemporary scientific thought doesn’t have
a single approach to this issue, as the definition of the concept of administrative
proceedings depends on what content is put into the concept of administrative process
by scholars and supporters of what concept they are. The aforementioned issue
requires, first of all, a theoretical substantiation of the notion of administrative
jurisdictional and non-jurisdictional proceedings. Taking into account the distinction
between jurisdictional and non-jurisdictional activity as well as the distinctive
features of administrative proceedings, it is possible to formulate the concept of
administrative non-jurisdictional proceedings. This is a procedural form of
implementation of homogeneous organizational-administrative and procedural
actions, which do not relate to legal protection or the resolution of an issue in law,
aimed at making a legally-authoritative decision and are committed in connection
with the resolution of an individual administrative case. In turn, jurisdictional
proceedings consist in considering administrative-legal disputes, cases of
administrative offenses (and cases of disciplinary offenses in relation to civil
servants), in the statutory administrative-procedural form, by specially authorized
bodies (officials) who have the right to consider such disputes and impose
administrative penalties.

On the basis of a defined concept, a further scientific search can be carried out in
order to distinguish the types of administrative non-jurisdictional proceedings, which
may be in a significant quantity taking into account the diverse nature of management
activity. In the future, it is advisable to pay attention to the problem of unification of
procedural actions and acts adopted in the process of implementing various types of
administrative non-jurisdiction proceedings.
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