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OCIIOPIOIOTHCSL. A TO-ZIpyTe, oMy Tpeba 00rpyHTYBAaTH, YOMY BUKOPHCTAHHS
TOTO CaMOT0 KOMEPIIHHOTO HalilMeHYBaHHS 1HIIOI0 0CO00I0 MOPYIIye Horo
npaBa i 3aKOHHI iHTepecH. /Iy JOBEJEHHS OCTaHHBOTO MOXKHA, 30KpeMa,
rocuiaTtucst Ha Tod (akT, mo iHma ocoba BIIACHOIO JISUIBHICTIO 3aBJae
OIKOOM HOTO MiNOBi pemyTamii 4M HE3acIyKEHO KOPHUCTYETBCS HOTO
TIOMYJIAPHICTIO, 110 BBOJUTH B OMaHY CIIO’KHBAiB.
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The European Union is still actively promoting alternative dispute
resolution in civil and commercial matters in the form of mediation. The basis
for including mediation is the Directive of the European Parliament and
Council 2008/52/EC of May 21, 2008, which applies in all member states
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except Denmark. The directive aims to facilitate access to alternative dispute
resolution (ADR) and promote amicable dispute resolution by encouraging
mediation and ensuring a balanced relationship between mediation and court
proceedings. The directive applies, in the case of cross-border disputes, to
civil and commercial matters, except for rights and obligations that, under the
applicable law, the parties cannot freely dispose of. Its application does not
extend, in particular, to tax, customs, and administrative matters or to state
liability for actions or omissions in the exercise of public authority. Some
articles of the mediation directive contain specific, strict rules directed at
member states regarding their implementation in their internal legal systems,
particularly Article 6, which regulates the enforceability of agreements
reached through mediation, and Article 7, which regulates the principle of
confidentiality.

,,Cross-Border Dispute’’

According to Article 2(1) of the directive, a dispute is considered cross-
border if at least one party has their residence or habitual place of stay in a
different member state than the residence or habitual place of stay of any of
the other parties on the date when:

« the parties decided to engage in mediation after the dispute arose;

« the court decided to conduct mediation;

« the obligation to engage in mediation arises from national law;

« for the purposes of Article 5 of the directive, the parties were encouraged
to engage in mediation.

The definition of mediation and mediator is a problematic issue arising
from the provisions of the directive due to the unregulated nature of the types
of mediation to which the directive applies. Mediation, in light of the
directive, is a voluntary process regardless of its name or designation, but in
which at least two parties to the dispute attempt to reach an agreement to
resolve the dispute with the involvement of a mediator. The process can be
initiated by the parties or may be proposed or ordered by a court or mandated
by the law of a EU member state. This may raise controversy due to a court
ordering or mandating mediation versus the voluntary nature of the process.
An interesting aspect of cross-border mediation is the possibility of it being
conducted by a judge not involved in any proceedings concerning the dispute,
which is different from national regulations where active judges cannot
conduct mediation at all.

According to the directive, a mediator is a third party requested to conduct
mediation effectively, impartially, and competently.

According to Article 6, a written agreement reached through mediation
will, with the parties' consent, be granted enforceability unless the content of
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such an agreement is contrary to the law of the member state in which the
application for enforcement is submitted, or such an agreement cannot be
enforced under the law of that state. Therefore, it is essential to check at the
stage of determining the content of the agreement whether it will be
enforceable in a specific state. In connection with the principle of
confidentiality (one of the fundamental principles of mediation), member
states are required, unless the parties decide otherwise, that mediators or other
persons involved in the mediation process shall not be compelled in court or
arbitration proceedings concerning civil or commercial matters to testify
regarding information obtained during the mediation process or related to it,
except in cases where disclosure is necessary for important reasons related to
public order of the respective member state, and the disclosure of the content
of the agreement reached through mediation is necessary to implement or
enforce that agreement. However, states may apply stricter measures aimed
at ensuring the confidentiality of mediation. Furthermore, if an agreement
reached during mediation leads to a court judgment, the enforcement of such
a court ruling is subject to the general rules of internal law of the respective
state, as well as Article 58 of the Brussels | Regulation.

If the agreement reached through mediation is a standalone official
document, it is subject to enforcement based on internal regulations and
Article 57 of the Brussels | Regulation. The mediation directive strongly
emphasizes the importance of the principle of confidentiality (Article 7) as a
guarantee that none of the participants in the mediation process — neither the
mediator, nor any of the parties, nor interpreters, representatives, experts, etc.,
will be questioned in judicial or arbitration proceedings regarding the
circumstances they learned during the mediation process and in connection
with mediation. The mediation directive also emphasizes the quality of the
mediation process (Article 4), but the nature of this provision is more of a
soft rule or a proposal for implementation and indication of common goals
rather than a clear legislative requirement. Member states have the freedom
to choose the means to develop procedural rules for mediators and
organizations providing mediation services, as well as how to ensure quality
control of the mediation services provided, although this control must be
effective. However, it has been emphasized that mediators must be informed
of the existence of the European Code of Conduct for Mediators, which
should be made publicly available.

The directive of the European Parliament and Council is continuously the
subject of discussion, research, and new rulings, as well as discourse in a
postmodern society interested in future models of dispute resolution.
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CYBER SOVEREIGNTY WITHOUT BORDERS: HOW CHIN
IS CHANGING THE RULES OF THE GLOBAL DIGITAL REALM

KIBEPCYBEPEHITET BE3 KOPJIOHIB: IK KUTA 3MIHIO€
ITPABIJIA T'JIOBAJIBHOI'O IU®POBOI'O IMTPOCTOPY

Shuliak N. V. Hlyask H. B.
Kyiv, Ukraine m. Kuis, Yrpaina

CyyacHUWil CBIT CTHKAa€TbCS 3 YHCICHHUMM BHUKIMKaMH B cdepi
KibepOe3neku. L{npposi TeXHONOTI cTaN HEBiT'€MHOIO YaCTHHOIO KHUTT,
aye pa3oM i3 UM 3pOCTae 3arpo3a KidepaTak, 3IOMIB i BUTOKY iH(opMariii.
Y mpoMy KOHTEKCTI KOHIemIis "KibepcyBepeHiTeTy" HaOyBae 0cOOIHBOI
akTyanbHOCTi. Kutaii po3poOuB BiacHy CTpaTerito peryaroBaHHs HU(pPOBOTO
MPOCTOpPY, 3aCHOBaHy Ha MPHHIUIAX KibepcyBepeniteTy. lleHTpasbHUM
enleMeHTOM i€l crparerii € 3akoH Kuraiicbkoi HaponHoi Pecriy6uiku "ITpo
kibepOesneky» (mpuitasatuii 7 nucronana 2016 poky , HaOyB umHHOCTI 1
yepBHsi 2017 poky), ssKuii CIPSIMOBAHUI Ha 3aXHCT HAIIOHAJIBLHUX IHTEPECiB
y KibeprpocTopi Ta peryoBanHs HuPpoBUX TexHoorii [4, ¢. 45].

Imes "umdpoBoro cysepeHiTeTy" mependavyae mpaBO KOXKHOI JIepXKaBH
KOHTPOJIOBATH CBil mupoBuit mpoctip. Ll KOHIIeNIis cTajga KIF0YOBOIO B
rio0anbHUX AebaTax Mpo MaiOyTHE iHTEPHETY, OCKUIBKM BH3HAYA€E MEXKI
HaIllOHABFHOI IOPHCAWKINI B HuppoBOMy cepenosuili. Kurtaii axTmBHO
MPOCYBAE ITI0 €0 Ha MDKHAPOIHOMY PiBHIi, HMiIKPECITIOOYH i BaXIIUBICTH
I HalioHalbHOI Oe3mexku. BakamBuM acmekToM € Te, 1o Kwrai
BHUKOPHUCTOBYE KiOepCyBEepEeHITET K OCHOBY JJISl PO3POOKH BIACHOT IO THKU
y chepi kibepOesnekn, Mo T03BoNsiE ePEKTUBHINIE 3aXUIATH BHYTPINTHIH
pHHOK Ta iHpopmaiiiHi pecypcu [4, c. 60].

KibepcyBepeniter Takok BIUIMBaE Ha (OpMyBaHHS HalliOHAJIBHOT
IIEHTHYHOCTI B IIM(POBY enoxy. BiH migKpeciioe BaXIMBICTh 30€peKeHHs
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