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THE CORRELATION OF THE CONCEPTS
OF ADMINISTRATIVE PROCEDURE
AND ADMINISTRATIVE PROCESS

Markova O. O.

INTRODUCTION

To date, the science of administrative law has not formed a consensus and has
not developed a unified position regarding the concepts of “administrative
procedure” and “administrative process”.

The scientific discussion about the concept and content of these concepts has
been going on for decades. To a greater extent, this dispute is more doctrinal,
but in the context of the process of European integration and administrative
reform, it acquires practical significance.

The current situation is explained by the following reasons: firstly,
emasculating the original meaning of the concept of “administrative process” as
a judicial process based on a dispute about the law between a citizen and the
state, which has generated a number of theoretical problems in science regarding
the administrative process’, secondly, the differences among scientists are due to
uncertainty about the relationship and scope of these concepts as a result of the
“narrow” and “broad” concept of the administrative process, which leads to a
mixed understanding and hinders the development of a unified approach, thirdly,
the imperfection of the administrative and procedural legislation and the lack of
legislation on the administrative procedure, and how consequence of the lack of
fixing these concepts at the legislative level, which creates legal uncertainty.

Bearing in mind that the legal science of “terminology” is attached great
importance, since it is based on legislation and enforcement activities of public
authorities, it is therefore important at the stage of the study to give due
consideration to the question of the relationship between the concepts being studied.

Each of them should have strictly defined “conceptually meaningful
boundaries”, especially if the problem is at the stage of initial development at
the legislative level (we mean the procedure), when the terminological
confusion is especially unacceptable, which can lead to further endless
discussions, and in practice — additional difficulties.

! Crapuno FO.H. 3aKkoHHOCTh KaK NPHHIMII aIMHHHCTPATHBHBIX TMPOLEAYP M aAMHHHCTPATHBHOTO
CYAOTPOU3BOJCTBA: PA3BUTHE M IOPHIUUYECKAs KOHKPETH3alUs B OTPACIEBOM 3aKOHOAATEIBCTBE HA OCHOBE
o011eit Teopun 3aKOHHOCTH. Edice2o0nux nyonuunozo npaea-2018: IIpuHIUIBI 8 IMUHUCTPATHBHBIX MPOLELYDP H
aJMUHUCTPATUBHOIO cyonpousBoacTsa. Mockaa, 2018. C. 164-171.
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Uncertainty and inconsistency in the formulation of general legal and special
legal terms (legal process and administrative process) does not contribute to the
practice of law enforcement, interferes with the implementation of the principle
of legal certainty, and also violates the fundamental principle of building a legal
system, because the ambiguity of understanding and interpretation of general
and specific violates relationships, and, as a result, gives rise to a number of
negative legal consequences, in particular: ambiguity and confusion in
understanding, a dualistic approach.

In this regard, there is a need to develop a conceptually unambiguous position
on the issue of the correlation of these concepts, which should be assessed in
terms of legal relevance, utility, principled industry legal identity and functional
purpose.

1. Review of doctrinal approaches and concepts

We will consider the approaches that have developed in the doctrine and in
legislation regarding this issue using the comparative method. In the doctrine
regarding the correlation of the concepts of “legal process” and “legal
procedure” there are three main positions. They are formulated mainly on the
basis of works in the field of the general theory of law, work on procedural and
administrative law.

Supporters of the first position believe that the concept of “legal (legal)
procedure” has a broader meaning, the second — the concepts of “legal (legal)
process” and “legal procedure” are identical, and the third — the concept of
“legal process” is more voluminous in content, rather than the concept of “legal
procedure™.

The question of the relationship between the legal procedure and the legal
process from the standpoint of the general theory of law has been worked out in
great detail by V.N. Protasova’.

According to the author, the legal process is that kind of legal procedure that
Is aimed at identifying and implementing a material protective legal relationship.

This predetermines the specifics of such characteristic features of the process
as the mandatory presence in the subject composition of the legal relationship of
a public authority, the details of normative legal regulation and the relationship
with substantive law. In turn, the concept of “procedure” appears in
V.N. Protasov in relation to the “process” as a generic, that is, more generalizing.

However, V.N. Protasov points out that in jurisprudence the division of a
procedure can be represented by three differently directed groups: material,

2 Asmu JIM. Cucrema npaBa U €€ CTPOCHHE: METOJOJIOTMYECKHE IMOAXONbI : MoHorpadus. Mocksa :
IOctunmudopm, 2014. 392 ¢. URL: http://biblioclub.ru/index.php?page=book&id=461047

® Iporacos B.H. OcHOBBI 06IIeNPaBOBOi TpoLeccyanbHON Teopun. Mocksa : FOpuamdeckas TuTepaTypa,
1991. 143 c.

331



procedural and law-making. The features of each group stem from the specifics
of those legal relations, the implementation of which the relevant procedures
serve. Thus, the special legal concepts “legal procedure” and “legal process”
are reflected in V.N. Protasov is one and the same phenomenon, but in
different aspects.

In the legal literature of the late XX century. an approach was developed to
the concept of a legal procedure, acting as a normatively established procedure
for carrying out legal activities, ensuring the implementation of substantive law
and substantive legal relations based on them, protected from violation by legal
sanctions”,

When referring to the requirements of the law, one can pay attention to the
fact that a broader understanding of the legal process than the legal procedure is
derived from them. As a general rule, the use of the term “procedure” in
normative legal acts focuses on the delimitation of the behavior carried out
within the framework of the procedure itself from the actions characteristic of
the whole process.

Meanwhile, one can see the difference between a procedure and a process
even with their lexical comparison. From the point of view of the Dictionary of
Foreign Words, a procedure (lat. procedere — to advance) is an officially
established sequence of actions for the implementation or execution of a
business; process (lat. processus — moving forward) is a sequential regular
change of any phenomena, states, etc., the course of development of something®.

Based on these definitions, we can conclude that both of these concepts are
associated with movement, activity that takes place in a certain order, however,
it is still possible to identify some differences between the procedure and the
process: 1) the procedure is characterized by the official nature of establishing a
sequence of actions, which implies a strict settlement and the absence of
unforeseen opportunities for freedom of action; the process, on the contrary,
provides greater freedom and suggests the possible, most probable, often
repeated development of events, the change of state phenomena, etc., and not
just the prescribed actions®; 2) if the process refers to any phenomenon as a
whole, then the procedure refers to the behavior of individuals’.

Despite the differences revealed during the lexical comparison, it is still
impossible to isolate from these definitions the order of correlation of these

* Baitrun M.U. TeopeTideckue BOIPOCH TpaBoBoii mporexypsl / M., Baitrun, O.B. Skosenxo. JKypna
poccuiickoeo npasa. 2000 Ne 8. —C. 93-102.

> Jloxmmaa C.M. Kpatkwuii ciioBaps HHOCTpaHHBIX c10B. Mocksa, 1984. C. 201.

® Kormua A.A. K BOIIPOCY O COOTHOIIEHUH TOHSTHI «HAJIOTOBBIM MPOIECC» U «HAJIOTOBAas IMPOIEAYypay.
Qunancosoe npaso. 2005. Ne 10. C. 45-52.

" CnamxoBa A.B. K Bompocy 06 aIMHHHCTPaTHBHO-TIPOLEAYPHOM IPOLECCE M aJMHHHCTPATHBHBIX
npouenypax. Becmuux ynusepcumema um. O.E. Kymaguna.2016. Ne 5 (21). C. 190-195.
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concepts with each other, and therefore we can agree with D.V. Vinnitsky, who
notes that from a practical point of view it is necessary to move away from the
problem of the lexical interpretation of the words “process” and “procedure” and
establish for them a special legal meaning that expresses their normative,
regulatory nature®,

Regarding the doctrinal aspect of the concept of “administrative process”, we
propose to turn to scientific schools that were formed in the Soviet and modern
periods.

In modern administrative science, there are three classical conceptual
approaches to understanding the essence of the administrative process.

1) management (wide understanding of the administrative process) — the
activity of public administration bodies in resolving all categories of individual
legal cases subordinate to them, both related and unrelated to the resolution of
disputes and conflicts;

2) jurisdictional (narrow understanding of the administrative process) — the
activities of public administration bodies, as well as judges in resolving
individual legal cases subordinate to them arising from administrative disputes
and administrative offenses;

3) a judicial understanding of the administrative process — the activity of only
courts (judges) in considering cases arising from substantive administrative legal
relations, i.e., the administrative process is reduced only to administrative legal
proceedings (judicial understanding of the administrative process)®.

Recently, a fourth is so-called integrative approach to understanding the
administrative process has been proposed in the literature on administrative law,
the essence of which boils down to the fact that the term “administrative
process” covers not only the activities of public administration bodies in
resolving administrative matters under their jurisdiction (administrative and
procedural and administrative and jurisdictional processes), but also the
activities of courts to consider, in the framework of administrative legal
proceedings, court cases arising from administrative legal relations (judicial
administrative process)™.

We consider the “integrated” (“integrative”) approach to researching the
problems of the conceptual content of the administrative process, which, in fact,
Is a certain kind of “managerial” concept, a promising scientific direction. This

® Bunmmkuii J1.B. [Ipo6nems! IpaBOBO perflaMeHTAaIH MIPOIETYPHBIX (M MPOIECCyabHBIX) OTHOIICHUH B
POCCHIICKOM HAJIOTOBOM TipaBe. Hanoeu u nanocoobnoxcenue. 2005. Ne 1. C. 23-31.

° AIMEHHCTpaTHBHO-TIpoLeccyanbHoe mpaBo Poccuu. B 2 u. Yacte 1 : yueGHuK s GakanaBpHara,
cnenuanureta 1 Maructparypsl / A.b. 3enennos, [1.1. Kononos, A.M. CraxoB. 2-e¢ u3z., mepepab. u JIOII.
Mocksa : U3natensctBo FOpaiir, 2018. 311 c.

19 Cumrorns B.JO. AIMHHICTpaTHBHAS HPOLEIypa: MpobIeMbl AeGUHALMA. AOMUHUCMPAMUBHOE NPABO U
npoyecc. 2014. Ne 10. C. 30-33.
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approach can be traced in the works of Yu.S. Adushkin, Z.A. Bagishaev,
Yu.M. Kozlov, V.M. Manokhin, I.V. Panova, Kononov, Stakhov. who proposed
to consider the administrative process as an organic complex of functional
elements (law-making of executive authorities, positive and jurisdictional law
enforcement).

The multidimensional and multilevel enforcement activities of public
administration bodies, as well as the large number and variety of issues
addressed by government bodies and their officials, predetermined a broad
understanding of the administrative process in the science of administrative law.
The scientific prerequisites for the “managerial” concept of the administrative
process began to be laid in domestic legal science from the late 1940s.

Most scholars, both administrativeists and theoreticians, recognized the
concept of administrative process in a broader sense. These include
D.N. Bahrakh, A.E. Lunev, V.M. Manokhin, G.l. Petrov, V.D. Sorokin,
S.S. Studenikin, C.A. Yampolskaya. Perhaps the most clearly revealed the
essence of the administrative process in the USSR A.P. Korenev. A.P. Korenev,
V.D. Sorokin, S.S. Studenikin, D.N. Bahrakh, V.I. Novoselov, V.M. Manokhin,
A.E. Lunev, V.M. Gorshenev, R.S. Pavlovsky Yu.P. Bityak, V.K. Kolpakov,
N.M. Tishchenko, O.V. Kuzmenko and others.

In a broad sense, the term ‘“administrative process”, in addition to the
specified administrative-jurisdictional process, also refers to various kinds of
managerial activities for the consideration and resolution of specific cases
arising in the field of public administration.

According to this approach, an administrative process is defined as a “positive
administrative process”, which applies not only to the jurisdictional, but also to
the regulatory managerial activity of administrative bodies and is considered as
regulated by the rules of administrative procedural law, the procedure for
considering individually defined cases in the field of executive activity of public
authorities, and in cases provided for by law, and other authorized persons
bodies.

Thus, in its most general form, the concept of “administrative process”
encompasses the entire set of existing administrative procedures™. Scientists
highlight the essence of the administrative process through the scope of
substantive administrative law.

Consequently, the “managerial” concept most fully reflects the legal elements
of public administration (law-making and various law enforcement activities of
executive authorities). In the framework of the “managerial” concept, for the

1 PyGepepka H.JI. AnminicTpaTiBHI mpomeaypr y chepi BUIIOI OCBiTH : aBTOped. IHC. ... I-pa FOPHA. HAYK :
12.00.07 / nayk. xonc. JLK. BoponoBa ; Kuis. Har. yH-T iM. T. IlleBuenka, Ham. ropua. yH-T iMm. SIpocnaBa
Mynporo. Xapkis, 2016. 37 c.
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first time, the fact that of the three branches of state power only the executive
branch bears a “double legal burden”, that is, it is characterized both by law-
making and law enforcement functions.

In this context, the legislative branch is characterized only by law-making
functions, and the judicial branch is characterized only by law enforcement
functions. The judiciary, for example, received its legal embodiment in civil and
criminal trials, and the executive branch in the administrative process™.

Other administrative scientists such as N.G. Salishcheva, V.S. Tadevosyan,
A.P. Klyushnichenko, M.I. Piskotin, A.V. Samoilenko, A.A. Demin et al. Used
a narrow approach to defining the administrative process. So, the exclusively
jurisdictional nature of the administrative process was emphasized by
V.S. Tadevosyan and M.I. Piskotin, considering it the process of considering a
dispute on administrative law"?; as activities related to the consideration of cases
of administrative offenses and the application of administrative coercion
measures to offenders); any jurisdictional activity that is regulated by law™*.

It should be noted that N.G. Salishcheva formed the basis of the
“jurisdictional concept”, the administrative process is the activity regulated by
law to resolve disputes arising between the parties to an administrative legal
relationship that are not in a relationship of official subordination, as well as the
application of administrative coercive measures®.

But later she revises her position and inclines to a wide understanding in the
work “Administrative procedural aspects of guarantees of the rights of citizens”
N.G. Salischeva began to consider the administrative process in the broadest
sense of the word, recognizing in its three constituent parts administrative
procedures, administrative jurisdiction and administrative proceedings, designed
to provide procedural guarantees of the rights of citizens in their relations with
public authorities™/

Yu.N. Starilov, one of the most respected representatives of the “justice”
approach to understanding the administrative process, divides the activities of
the executive into two types — the administrative process and the administrative
process”’.

12 Copoxna B.JI. IIpaBoBoe perymmpoBaHHE: IMpeaMET, METOIH, Ipolecc : ydeOHoe mocodue. CaHKT-
[etepbypr, 2000. C. 302.

Crapoctun C.A. O COOTHOILIEHUM TOHATUH «AJIMUHUCTPATUBHBIA MPOLECCY», «AJIMUHUCTPATUBHOE
MIPOM3BOJICTBO», «AJAMUHHCTpPATHBHBIE Npouenypbl» // Bectnux ynusepcuteta mm. O.E. Kyragpuna. 2016.
Ne 5 (21). C. 100-106.

Y Muxonernko O.1. Teopis aAMiHICTPAaTUBHOTO MPOIIETYPHOTO Mpasa : MoHorpadis. Xapkis : bypyn Kawra,
2010. 275 c.

> Cannmesa H.I'. Anmunncpatusssiii mponece B CCCP. Mockea : FOpu. nur., 1964. 158 c.

1° AMuHHCTpaTHBHO-NIPaBOBOIT cTaTyC rpaxaannHa: CoopHuK crateii / ot. pex. H.IO. Xamanesa. MockBa :
WucrutyT rocynapcersa u npasa PAH, 2004. C. 64.

" Crapunos I0.H. AnmumuctpatiBHas octuims. Teopus, HCTOpHs, mepcrextiBel. Mocksa : Hopwma-
Huodpa-M, 2001. C. 39.
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The administrative process does not apply to the administrative process in any
of the traditional ways that separate one branch of procedural law from another.
It is advisable to associate the management process with numerous
administrative procedures that permeate the practical management activities of
the modern state. The administrative process is identified with administrative
justice — “a system of judicial (or quasi-judicial) bodies that consider
administrative cases initiated by claims of citizens who consider that their rights
and freedoms have been violated by actions and decisions (administrative acts)
of government bodies and public servants™*.

Thus, Yu.N. Starilov adheres to a narrow understanding of the administative
process, identifying it exclusively with legal proceedings and not including in
this concept an extrajudicial (administrative) procedure for appealing against the
actions and decisions of executive authorities.

The scientist’s point of view seems to be very promising in terms of the
development of administrative-procedural legislation, since currently the
institute of administrative justice, which is the most important form of judicial
control over the activities of executive authorities, is underdeveloped.

Founder of the doctrine of administrative justice in Ukraine V.S. Stefanchuk
noted that modern Ukrainian science of administrative law uses the term
administrative process when designating judicial procedures for solving
administrative cases. At the same time, it does not show its relationship with the
traditional understanding of the administrative process®.

In this regard, one should agree with the idea that the allocation of the
procedural part of administrative law cannot be considered in principle by
analogy with the branches of civil and criminal law.

All the controversial issues that exist in the science of administrative law
about the nature of the administrative process and its role in the mechanism of
legal regulation can be resolved, in our opinion, only by defining a clear place
for this type of process in the system of legal processes.

The administrative process, no matter how it is considered — in a narrow or
broad sense, in a jurisdictional or managerial plan, is undoubtedly a procedural
form of executive power?.

Having considered the presented concepts, we can determine how the
administrative procedure can be considered in accordance with them: if we
consider the administrative process through the prism of a narrow campaign,

18 Crapuno 10.H. OT aAMHHUCTPATHBHO# IOCTHIIMH K aJMHHHCTPATHBHOMY CYIOMPOU3BOACTBY. BopoHesx :
W3n-Bo Boporex. roc. ya-ta, 2003. C. 78.

19 Cregantok B.C. CynoBHii KOHTPONb 3a [isUIBHICTIO OpraHiB aepxaBHoi Biamu. Ilpaso Yipainu. 1998.
Ne 3. C. 3-9.

20 Copoxna B.JI. AIMMHUCTpAaTHBHBIA IpoIlecC W aJAMHUHHCTPATUBHO-IIpOIleccyadbHOe mpaBo. CaHKT-
[erepOypr : U3narenscrBo FOpuandeckoro uacrutyta, 2002. C. 375.
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then the concept of administrative procedure must be considered as two
independent institutions within public administration.

Proponents of this approach, denying that the extrajudicial activities of
administrative-public bodies to resolve administrative cases belong to a legal,
namely, administrative process in the form of administrative proceedings, they
propose to consider this activity as an administrative procedure.

In other words, the resolution of administrative cases by courts, in their
opinion, is an administrative process, and the resolution of administrative cases
by administrative public bodies is an administrative-material (organizational,
technical) procedure. This approach is directly based on the considered position
of a narrow, exclusively judicial understanding of the legal, including
administrative, process.

If we consider and adhere to the management concept in the definition of the
administrative process, then the administrative procedure will be correlated with
the administrative process as part of the whole, that is, the administrative
procedure will be an integral part of the administrative process. In accordance
with the third concept, the administrative procedure will be considered as
absolutely two different institutions.

2. Author’s approach to the correlation of concepts *
administrative process and administrative procedure”

Having examined the conceptual and doctrinal diversity of the formed
approaches in the science of administrative law, we consider it appropriate to
look at this issue from a different perspective. First, we propose, in the question
of the correlation of concepts, to use specific criteria that will really allow them
to be compared and distinguished.

The following criteria should be taken as a basis: 1) scope, 2) functional
purpose, 3) target purpose; secondly, we propose to consider these two concepts
as follows: “process as an abstract doctrinal process and as a normative
concept”.

Thanks to the legislative consolidation of the concept of ‘“administrative
procedure”, many controversial both theoretical and practical issues are
resolved. Formulating and consolidating the normative definition of the concept
of “administrative procedure”, it is necessary to take into account the above
proposed criteria. Using these criteria, we can not only correlate these concepts,
but also see the distinguishing features.

As a rule, such a criterion as “scope” is mainly used in normative legal acts
according to the rule of “norm-project technique”, which includes a set of
relations (array) to which the normative act applies. This criterion is basic, not
only because the normative act begins with it, but also because of the reason it
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establishes a specific framework for legal relations, forming the boundaries of
this Law.

We turn to the Code of Administrative Procedure of the Draft Law on
Administrative Procedure and the Draft Administrative Procedure Code of
Ukraine and see how they establish the criterion for the concepts under study.

In the draft Law “On Administrative Procedure”, the legislator defines the
scope through the relations of executive authorities, local authorities, their
officials, other entities that are authorized by the law to carry out managerial
administrative functions, with individuals and legal entities on the adoption of
an administrative act and its performance, while the draft Administrative
Procedural Code through the procedures for consideration by the executive
authorities and local authorities, their officials issues related to the
implementation and protection of the rights, freedoms and legitimate interests of
individuals and legal entities, including the provision of administrative
(managerial) services.

Comparing the presented approaches to the scope of the Law, we note that
they are different not only in terms of wording, but also in volume and content.
It is necessary to unify the approach to this issue, since the practical aspect of
applying and extending the Law to the circle of relations that are enshrined in it
depends on it.

So, we propose to formulate the “Scope” as follows: “<...> is aimed at
regulating relations between executive authorities and local self-government
bodies, their officials, who carry out managerial administrative functions with
individuals and legal entities, in particular: <...>”.

In the absence of a unified approach to understanding the essence and
structure of the administrative procedure, scientific administrators also do not
agree on the boundaries of its scope.

Some scientists limit the scope of administrative procedures to the sphere of
externally dominant positive activity of executive bodies?!. Others believe that
administrative procedures should regulate both the positive external power
activity of executive bodies and the activities of these bodies in the security
sphere®®. There is also an opinion that the administrative procedure covers
administrative actions of an external and internal direction of a positive and
protective nature®.

2 JlazapeB 1.M. AnmMuHHCTpaTHBHBIE IPOIIEAYPHI B chepe B3aNMOOTHOIICHUH TPaXKJaH U MX OpraHU3anui ¢
opraHaM¥ UCIIOJIHUTENBHOH BiacTh B Poccuiickoii @emeparun : aBToped. auc. ... K.10.H. Mocksa, 2002. C. 7.

%2 Huxombckast A.A. AJIMHHHCTPATHBHBIE MPOLEIYPHI B CHCTEME MyOIMYHOrO YIpaBIeHHs (IPOOIEMbI
aJIMUHUCTPATHBHO-TIPABOBOTO PETYIMPOBAHUS) : ANC. ... KaHA. Iopuf. HayK : 12.00.14. Boponex, 2007. C. 173.

2 JlaseimoB K.B. AIIMUHUCTpPATHBHBIE DErJIaMEHTHl (elepajbHbIX OPraHOB HCIIOJHHUTEIBHOW BIACTH
Poccuiickoii denepariu: Bonpockl Teopun / mox pea. F0.H. Crapunosa. MoHorpadus. Mocksa, 2010. C. 29.
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From our point of view, in determining the boundaries of the subject area of
the administrative procedure, it is necessary to proceed from the role that
administrative procedures are called upon to fulfill in the sphere of the executive
branch.

In this regard, we share the opinion of Yu.N. Starilova that the administrative
procedures are included by the legislator in the legal system and in the structure
of the modern legal state in general, and in the system of executive power in
particular because of the need to introduce the proper order into the organization
and functioning of public authority, ensure compliance with the principle of
legality, establish utility guarantees, efficiency and transparency of
administrative actions®* [24, 485].

Accordingly, in our opinion, administrative procedures should govern all the
main areas of legislative and law enforcement activities of administrative bodies
directly or indirectly related to the restriction of the rights and legitimate
interests of citizens and organizations, namely: the publication of by-laws and
regulations, all the main areas of external law enforcement activities of
administrative bodies (including those regulated by the norms of administrative
law: positive activities related to the lawful activities of citizens and
organizations, administrative-tort activities related to administrative legal
disputes and administrative offenses, administrative and casual activities related
to technological, natural and other incidents), intraorganizational and intra-
systemic activities (interaction of structural units, interaction with other public
authorities).

At KASU, the “scope” is represented through the category of public law
dispute, jurisdiction and authority of administrative courts. The criterion of
“functional purpose” — indicates what functions the procedure and process
performs.

Administrative procedure is a dual security function both in relation to the
realization of the rights and legitimate interests of individuals, legal entities in
relations with executive authorities, local self-government, and the opposite —
compliance by the bodies performing executive management functions with the
legal rights and freedoms of individuals and legal entities persons. It also
ensures the effectiveness of public administration by issuing high-quality
administrative acts.

Regarding the “functional purpose” of the administrative process, we note
that this criterion will depend on the concepts: “broad concept” — a
regulatory and protective function, “jurisdictional” — protective, “justice” —
function of administering justice and normative control (administrative legal

2 Crapunos 10.H. AxmunncrpatnBroe mpaso : yue6muk / B.B. Poccuucknii, }0.H. Crapuios. Mockaa,
2009. C. 485.
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proceedings are procedural and legal a form of judicial activity aimed at
identifying illegal acts).

The third criterion “target destination” — the goal — is what to strive for, what
must be achieved in the process of introducing a specific legal institution.

The purpose of the administrative procedure is: to establish a clear framework
for the lawful behavior of the participants in the legal relationship under
consideration, to limit the degree of discretion of public authorities in making
administrative decisions, to ensure maximum consideration of the interests of
citizens and legal entities in making decisions, and also to eliminate the
manifestation of red tape and corruption, to eliminate excessive administrative
barriers.

Scientists believe that the purpose of the administrative process should be
viewed through the prism of the specifics of administrative and procedural
activities, therefore, ensuring the observance by lawful entities of administrative
and procedural activities of the legal rights and freedoms of citizens, as well as
the interests of other participants in administrative and procedural relations.

Protection and protection by power entities of the administrative procedural
activity of those public interests of the individual, society and the state, about
which the law speaks and suggests the practice of its application. This goal takes
place in all parts of the administrative process.

The need to turn to the European experience is caused not only by the desire
to find reference models for overcoming conceptual contradictions, but also by
the fact that, by joining the Council of Europe, Ukraine has undertaken to bring
its legislation, including administrative procedural, into line with European
standards. This implies the harmonization of not only administrative legal norms
and institutions, but also conceptual schemes and legal structures.

As world practice in Western countries shows, each individual country
follows different models of legislative regulation of administrative procedures,
lawmakers have already made a choice in understanding and significance of
administrative procedures.

In many countries, laws on administrative procedure have been adopted long
ago, some even countries such as (Poland, France) have codified approaches to
the issue of procedures and the relevant codes have been adopted.

Turning to the German experience, we find that the concepts of administrative
procedure and administrative process are clearly divided both at the doctoral and
legislative levels.

The administrative process is considered — the judicial procedure for the
resolution of administrative disputes. Administrative procedural rules govern the
resolution of public law disputes by administrative courts. Speaking about the
administrative process in this vein, we assume that we are talking about

340



administrative justice. As rightly pointed out O.V. Krivell, administrative justice
in the Federal Republic of Germany is a multi-faceted phenomenon®.

The administrative procedure and administrative process are independent
guarantees of the protection of the rights and legitimate interests of individuals
(58-59). When establishing a guarantee of effective legal protection (Article 19,
Paragraph 4 of the Basic Law), the German constitutional legislator takes into
account that subjectively public rights can be effective only when their
implementation is ensured in case of conflict®®.

Therefore, the guarantee of legal protection is a crucial tool that allows you to
eliminate the will of public authorities in relation to the citizen and realize the
“substantial right to a truly effective judicial control”.

From this point of view, it represents “the key basis of the order based on the
principles of the rule of law”. Violation of subjective-objective law enforces a
reservation in the law, justifies the requirements for administrative procedures (§
28 of the Administrative Procedures Act [VWV{G]) and also has consequences
for the legality of administrative decisions, as well as for their judicial control?’.

From the foregoing, we can conclude that the concept of “administrative
procedure” is fixed, and therefore is normative, as regards the concept of
administrative process, then, having analyzed the work of German scientists, we
came to the conclusion that the administrative process in Germany is nothing
more than administrative justice.

In the USA, the concepts of “administrative process” and “administrative
procedure” are not fixed at both the doctrinal and legislative levels.

For the first time, the institute of administrative procedures received its
legislative consolidation in the USA in 1946 with the adoption of the Law on
Administrative Procedure®®. Analyzing the provisions of this normative act, we
came to the conclusion that these concepts are mixed in it to such a level that it
Is simply impossible to distinguish between them.

We can only assume that this situation is related to the activities of quasi-
judicial bodies — administrative agencies. A feature of US administrative
agencies is that they have broad powers, including the enforcement of
extrajudicial coercion and quasi-judicial review of legal disputes delegated to
them by the US Congress.

» Kpusenbsckas O.B. AnmunuctparusHas roctuius B @eneparusHoii PecryOnuke ['epmanust : auc. ... KaHz.
ropuj. Hayk. Mocksa, 2004. C. 10-11.

Cyxapesa H.B., KysnmenoB B.M. Koumenmms pa3BuTusi aIMHHHCTPAaTHBHO-IIPOIECCYaTHHOTO
3aKOHOAATeNbCTBA. Kouyenyus pazeumus poccutickoeo 3axonodamenvcmea |/ Ilog pen. T.S. XabGpueBoid,
10.A. Tuxomuposa. C. 637-646.

" \Verwaltungsverfahrensgesetz 1976. URL: https://germanlawarchive.iuscomp.org/
% Administrative Procedure Act (United States) 1946. URL: https://www.britannica.com/topic/
Administrative-Procedures-Act
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Thus, it seems fair opinion N.Yu. Khamaneva on the broad regulation of
procedural issues by the American legislator.

It should be concluded that the administrative and procedural legislation of
the United States is filled with procedural rules that describe in detail the
relationship between citizens and executive authorities.

The created administrative-procedural mechanism makes the administration
dependent on the citizen, obliges it to work efficiently and not violate the rights
of citizens. The US Administrative Procedure Act reflects the broad approach of
US administrators to determining the scope of this regulatory act, that is, in
essence, being the Administrative Procedure Act, not the procedure.

American law enshrines a broad approach to both the administrative
procedure and the administrative process in connection with the specifics of the
powers of administrative agencies: quasi-judicial and rule-making.

After the advent of the Administrative Procedure Act in the United States, an
active process begins to develop and consolidate legislation on administrative
procedures and, since the 1960s, laws on administrative procedures have been
adopted in Western European countries and in many countries of Eastern
Europe.

After analyzing the fragmented American and German approach to
distinguishing between these concepts, we can talk about completely different
approaches of the American and German legislators. In Germany, these concepts
are delineated, while the United States are mixed on the contrary.

CONCLUSIONS

As we see the problem in the countries that we have analyzed, lies in the fact
that administrative-legal relations depend on the particularities of the national
legal system of each state, existing sources of law, the level of development of
administrative law and its institutions. As notes S.Z. Zhentel, at the international
level, the administrative process has no special legal regulation.

After analyzing foreign experience, we came to the conclusion that at the
doctrinal level, the administrative process is viewed through the prism of
administrative justice, at the legislative level, these concepts are normative,
enshrined at the level of the law (Germany), in others (Poland) — expressed
through a list of industries that are regulated by the Code (Kodeks postepowania
administracyjnego normuje), in the US the legislator has demonstrated a broad
approach to the procedure through the status of quasi-judicial administrative
bodies and a lot of vector activity

Taking into account the analysis and the above, we propose to relate these two
concepts as follows: “abstract-doctrinal in relation to the administrative
process and specific normative in relation to the administrative procedure”.
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SUMMARY

In scientific doctrine, the question of the “correlation” of the administrative
process and the administrative procedure is quite controversial. This is due to
the fact that scientists have developed various copyright approaches and
concepts regarding the issue under consideration, which have taken their rightful
place in administrative law.

With the actualization of the research of the institute of administrative
procedure, scientist’s efforts to find criteria for distinguishing between these
scientific concepts have intensified, nevertheless uncertainty and inconsistency
in the formulation of general legal and special legal terms does not contribute to
the practice of law enforcement, impedes the implementation of the principle of
legal certainty, and also violates the fundamental principle of building a legal
system. Indeed, the ambiguity in understanding and interpretation of these
concepts gives rise to confusion in understanding, a dualistic approach. The
author conducted an analytical review of existing approaches and concepts and
suggested in his work to use specific criteria for comparing these concepts. The
following criteria should be taken as a basis: 1) scope, 2) functional purpose, 3)
target purpose. Also, the author, after the results of his research, suggests
considering the concept of “administrative process is as abstract-doctrinal”, and
the administrative procedure is a normative concept, which will find its fixation
on the legislative level.
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