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In order to preclude monopolization of commodity markets, abuse of
monopoly (market) power, restriction on competition and prevention of
unfair competition in Ukraine, the legislator enshrined the obligation of
business entities to apply to the Antimonopoly Committee of Ukraine for
concentration permission, in particular, for direct or indirect procurement,
acquisition of ownership in other way or receipt of equity (stocks and shares)
in trust which ensures the achievement or excess of 25 or 50 percent of the
votes in the supreme management body of the business entity.

The issue of obtaining permission of the Antimonopoly Committee of
Ukraine for concentration, i.e. for acquisition by a business entity of a
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portfolio of state-owned shares in the authorized capital of companies which
constitute over than 50 percentage of votes in the supreme management
body of the business entity which is being acquired through privatization
procedure brings to notice the following.

Pursuant to Art. 20(1) of the Law of Ukraine «On Privatization of State
and Municipal Property» in cases specified by the laws on protection of
economic competition, the purchaser shall obtain permission of the
Antimonopoly Committee of Ukraine for direct or indirect acquisition of
shares (equity) which amount to or exceed 25 or 50 percent of the votes in
the supreme management body of the relevant business entity, as well as
assets in the form of a single property complex or structural division of the
business entity [1]. The cases when the economic entities are required to
obtain the concentration permission are defined in Art. 24 of the Law of
Ukraine «On the Protection of Economic Competition» and paragraph 1 of
chapter V «Obtaining permissions and findings» of the Regulations on the
Procedure for Submission and Processing of Applications for Prior
Permission by the Antimonopoly Committee of Ukraine of Concentration of
Business Entities, approved by the Resolution of the Antimonopoly
Committee of Ukraine of 19.02.2002 No. 33-r (hereinafter — the Regulations
on Concentration).

Article 26(5) of the Law of Ukraine «On the Protection of Economic
Competition» and paragraph 5 of section VII «Procedure for Filing of an
Application» of the Regulations on Concentration stipulate that if concerted
actions or concentration is carried out with the use of competition
procedures (tenders, auctions, competitions, etc.), an application may be
submitted both before and after the competition procedure within a period of
30 days from the date of the winner being awarded the victory unless laws
provide for otherwise [2; 3]. Therefore, the legislator gave business entities
participating in the concentration the opportunity to apply to the
Antimonopoly Committee of Ukraine for the permission to concentrate both
before and after the tender procedure.

In our opinion, formalisation of the opportunity to submit an application
for concentration to the Antimonopoly Committee of Ukraine before the
competition procedure and within a period of 30 days from the date of the
winner being awarded the victory, is inappropriate based on the following:

1. Regarding the submission of an application for obtaining a
concentration permission before the competition procedure.

The Law of Ukraine «On Privatization of State and Municipal Property»
defines auction as a method of sale of the privatization object with the buyer
who offered the highest price for the privatization object during the auction
becoming the owner of it [1]. That is, if several potential buyers participate
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in the auction pursuing acquisition of the ownership of the state-owned
portfolio of shares in the authorized capital of a joint stock company and
achieve more than 50 percent of votes in the supreme management body of
such a joint stock company, the purchaser of small-scale privatization object
would be one purchaser — the winner, who offered the highest price for such
an object during the auction.

Based on Art. 26(5) of the Law of Ukraine «On the Protection of
Economic Competition» and paragraph 5 of Section VII «Procedure for
Filing of an Application» of the Regulations on Concentration, such a
business entity is entitled to file before the auction a joint application on
obtaining concentration permission with the business entity which shares it
pursues to purchase through privatisation.

In our opinion, there is no reason to file the application to the
Antimonopoly Committee of Ukraine for concentration permission before
such competition procedure as auction, as far as it is unknown whether such
a potential purchaser — business entity will win the auction and execute a
contract of sale with the privatization body.

2. Regarding the submission of an application for concentration
permission after the competition procedure, but within thirty days from the
date of the winner being awarded the victory.

Since the winner of the auction is a business entity that offered the
highest price for the small-scale privatization object during the auction, as it
proceeds from Art. 26(5) of the Law of Ukraine «On the Protection of
Economic Competition» and paragraph 5 of Section VII «Procedure for
Filing of an Application» of the Regulations on Concentration, in the cases
specified in Art. 24 of the Law of Ukraine «On the Protection of Economic
Competition» and paragraph 1 of Section V «Obtaining permissions and
findings» of the Regulations on Concentration, such a winner (purchaser) is
obliged to file an application to the Antimonopoly Committee of Ukraine
together with the joint stock company, the shares of which it acquires, for
the acquisition of a portfolio of shares in a company, which constitute more
than 50 percent of the votes in the supreme management body of such a joint
stock company, within a period of 30 days from the date of announcing him
as a winner.

We consider the statutory obligation of the purchaser to file the
application to the Antimonopoly Committee of Ukraine for a concentration
permission within the period of thirty days from the date of announcement of
the winner inexpedient, as far as following the auction results the
privatization body for the sale of the small-scale privatization object may
decide on refusal to approve the record of electronic auction or on refusal to
execute a contract of sale with such a winner. The privatization body may
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render such a decisions after verifying the application for participation in the
privatization of a small-scale privatization object together with the
documents attached to it and the information of the auction winner. The
grounds for making such decisions may be as follows: winner’s non-
compliance with the requirements to buyers of privatization objects; failure
of the winner of the competition to submit documents or information, if such
submission was mandatory under the law; submission of false information
about his identity by the winner of the competition.

Thus, we may point out that on September 10, 2020 the Antimonopoly
Committee of Ukraine adopted a decision No. 578-r on granting a
concentration permission, which is the acquisition of shares of the «Hotel
Dnipro» Private Joint-Stock Company (Kyiv, identification code of legal
entity 02573547), by the «Smartland» Limited Liability Company (Brovary,
Kyiv region, identification code of legal entity 38767326) which affords
exceeding of 50 percent of the votes in the supreme management body of the
company. As this decision indicates, «Smartland» Limited Liability
Company won the electronic competition for the sale of the state portfolio of
shares of the «Hotel Dnipro» Private Joint-Stock Company (record of the
electronic auction No. UA-PS-2020-06-14-000010-3, approved by the order
of the State Property Fund of Ukraine dated July 29, 2020 No. 1268).

In view of the aforesaid, we consider it appropriate to amend the Law of
Ukraine «On the Protection of Economic Competition» and the Regulations
on Concentration by requiring from the winner of the competition to apply to
the Antimonopoly Committee of Ukraine for concentration permission, in
particular, to acquire portfolio of shares in business entity which affords
exceeding 50 percent of votes in the supreme management body of such a
joint-stock company, if such permission is required by law, only following
the verification of the application for the participation in privatization of the
small-scale privatization object together with the documents and information
of the auction winner attached, approval of the record of electronic auction
and execution of contract of sale with such winner by the privatization body.
That is, from the moment of execution and signing of a contract of sale with
the privatization body, the purchaser — business entity shall be obliged to
obtain a concentration permission of the Antimonopoly Committee of
Ukraine, if obtaining of such permission is required by law. In our opinion,
such amendments to the competition legislation of Ukraine in force will
improve the legislative support of the procedure for application of the
purchaser — business entity for concentration permission of the
Antimonopoly Committee of Ukraine, conducted under a competitive
procedure (auction).

268



Lublin, the Republic of Poland October 30-31, 2020

References:

1. TIpo mpuBaTH3aIlil0 AEPKABHOTO Ta KOMYHAJIBHOrO MaiHa : 3aKOH
Vxpainu Bin 18 ciuns 2018 p. Ne 2269-VIII. Bioomocmi Bepxosnoi Paou
Vkpainu. 2018. Ne 12. Ct. 68. URL: https://zakon.rada.gov.ua/laws/show/
2269-19 (mata 3BepHeHH:: 26.10.2020).

2. TIpo 3axmcT ekOHOMIYHOI KOHKYpeHIil : 3akoH Ykpainu Big 11 ciuns
2001 p. Ne 2210-11l. Bioomocmi Bepxoeuoi Paou Ykpainu. 2001. Ne 12. Cr.
64. URL: https://zakon.rada.gov.ua/laws/show/2210-14 (nata 3BepHEHHS:
26.10.2020).

3. TlonoxxeHHs PO MOPALOK IMOJAHHS Ta PO3IIIAY 3asB PO IIONEPETHE
OTPHMaHHS JJ03BOJY AHTHMOHOIIOJBHOTO KOMITETY YKpaiHM Ha KOHILEH-
Tpaiio Cy0’€KTIB T'OCIOAAPIOBAHHS : 3aTB. PO3MOPSHKCHHSIM AHTHMOHO-
NoJBbHOrO KoMiTeTy Ykpainu Bim 19 mrororo 2002 p. Ne 33-p. URL:
https://zakon.rada.gov.ua/laws/show/z0284-02 (nata 3BepHEHHS:
26.10.2020).

DOl https://doi.org/10.30525/978-9934-588-92-1-66

HEKOTOPBIE ITPOBJIEMBI 3AIIIUTHI IPAB TOTPEBUTEJIEN
JUCTAHIIMOHHbBIX BAHKOBCKHUX YCJIYT

Ilnoraukosa M. B.
Kanouoam 1opuoudeckux Hayx,
doyenm Kapeopvl MeNCOYHAPOOHO2O,
e8PONeLiCK020 NPAsa U epadtCcOAHCKO-NPABOBbIX OUCYUNIUH
Cymcroeo eocyoapcmeenHo2o yHugepcumema
2. Cymwl, Ykpauna

JesTenbHOCTh 1O OKa3aHWI0 OaHKOBCKHX YCIYr, KaK W JIPYTHX
(DMHAHCOBBIX YCIYT, JETAaJbHO YpETyJIMpPOBaHa NPAaBOBBIMH HOpMaMu C
LEJTBI0 3aIUTHl MOTpEeOUTENe Kak MEHee 3allUIEHHYI0 CTOPOHY IIPaBo-
oTHomIeHWH. 3akoHaMu YKpanHbl «O OaHKax ¥ 0aHKOBCKOMU JeSTEIILHOCTH,
«O mnaTexHbIX CHCTEMax M TEpeBOJEe CPEACTB B YKpawHeY,
«O (UHAHCOBBIX yCIyTrax M rOCyIapCTBEHHOM PETyJIMPOBaHUH (PHHAHCOBBIX
YCITyT» OIpeeeHbl NOHATHEe 0AHKOBCKHUX YCIYT M OCHOBHBIE TPeOOBaHUS K
cyOBEeKTaM, KOTOpBIE HWMEIOT IpaBO MX OKasbBaTh. [lom3akoHHOE
peryiupoBaHHe TaHHOW cephl OCYMIECTBISCTCS HOPMATHBHO-TIPABOBBIMH
aktamu HarmoHanmpHOTO O0aHKa YKpauHbL.
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