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SECTION 1. HISTORY AND THEORY OF LAW
AND STATE

DOTI https://doi.org/10.30525/978-9934-26-688-1-1

BENOMMENHEIT: TRAPPED BY EVOLUTION
BENOMMENHEIT: B ITACTIII EBOJIIOIIIT

Murach D. V. Mypau 1. B.

PhD student, acnipanm kagheopu KpUMIHALIbHO-
Academic and Research Institute npasosux OUCYUNIIH ma cyo0o4uHcmad,
of Law, Sumy State University, Hasuanvno-nayxosuii incmumym npasa
Sumy, Ukraine Cymcokoeo OeporcasHozo yHigepcumemy

https://orcid.org/0000-0002-4645-1275 m. Cymu, Yrpaina
https://orcid.org/0000-0002-4645-1275

PeanpHicTh — 1€ TpoCTip, Jie Oe3mepepBHO BiAOYBAE€THCS NPUPOTHHUN
n00ip. BiAmoBigHO, KUTTS MOXKHA BU3HAYUTH SIK «CAMONIOMPUMYBAHY
Ximiuny cucmemy, 30ammy 00 0apginiscvroi esonroyii» [1]. Cama X eBOIIOIISA
SABISIE  COOOI0  «OYOb-AKY UYUCMY CHPAMOBAHY 3MIHY abo 0y0b-AKy
KYMYJAMUBHY 3MIHY XAPAKMePUCMuK Op2anismie uu NONYIAYIU NPOMALOM
6a2amvox nOKOiHb, IHUUMU CLOBAMU, NOXOONCEHHSL 3 MOOuQpikayiceio ... Bona
AABHO BKNIOYAE NOXOOJICEHHS, A MAKOJIC NOWUPEHHs aieni, eapianmis,
3HAYEHb 03HAK b0 cmawis o3Har» [2].

KorxHa XapakTepHCTHKa YM pHca € BiJIMIHHOIO BJIACTUBICTIO OpraHizmy
IO/I0 BChOTO iHIIOTO. IXHA MHOXMHA CTAaHOBMTH OKPEMHUH iHIMBiA, ycs
iHpopMarlis mpo sikoro 3akapboBaHa B reHetmuHoMy koxai. JIHK Buctymae
CBOEPIIHNM CyOCTpaKIifHIM NPOSIBOM YMOB iCHYBaHHs opraHizmy. Bix ymoB
3aJIeKHUTh TCHETHKa, a BiJ TeHeTHKH — yMoBH. lle kmodoBmii mocryrar
eMITeHeTHKH, 3TiTHO 3 SIKUM MOBEIiHKA € HAHOUTBII TIOBEPXHEBUM IPOSIBOM
reHiB. BoHa craHOBHTH CO00I0 KOMIUIEKC IMATEpHIB peakilii Ha 30BHIIIHI
MOJPAa3HUKH, TOOTO B3AaEMOMII0 3 OTOUYYIOUMM CBITOM 3a[UIS HiATPUMKH
BHYTPIIIHBOTO TOMeocTa3y. I'eHeTuka, sfKka € MNpOSBOM YMOB, 3aK/IaJae
MaTepHH MOBEIIHKH, TOOTO SKAM YHHOM MU OyZeMO Ha Ili YMOBH BIUIHBATH
(3MiHIOBATH iX).

[pote, sk i B Oynp-siKiii CKJIaAHINA cUCTEMi, IO CaMOPO3BUBAETHCS, Y
npouieci i1 B3aemoii 31 CBITOM BUHHKAIOTh MYyTallil Ta €BOJIIOLIIHI aHOMAUTIi.
Lle craeTbcs TOZI, KOJMM TeHETHYHA Iporpama 3aXOIUTh y TIYXHH KyT:



Riga, the Republic of Latvia April 16-17, 2026

HaBKOJIMIIHIH CBIT 3MIHIOETBCSI, @ 3aCTAPUIMIA aJITOPUTM OliIbIIe HE 03BOJISIE
OpraHi3My B HbOMY PEILIIKYBaTHCS Ta ICHYBaTH.

[apHUM NPHKIIAIOM TaKOi aHOMAJIIT € TaK 3BaHa «CIipajb CMEPTi» (AHIJL.
ant mill). Mypaxu [esKuX BHJIB, sKi T0OyBalOTh Ky KOJEKTUBHO,
MO3HAYAIOTh IOBEPXHIO IPYHTY (epOMOHAMH, MIO0 MIBHAKO JicTaTHCA IO
JoKepena 1Ki M TpaHCIOPTYBATH ii 10 MypamIHHKa. 3a JOIIOMOTOI0 MapHUX
BYCHKIB Mypaxy 34UTYIOTh HAaIPsIMOK Ta IHTEHCHBHICTH 3aIlaxy, pyXal4nch
cyBOpo 3a nuM ciizom. OfHAK y IeBHUA MOMEHT, depe3 30iif B anropurMi,
Mypaxa [OYHHAE XOUTHU M0 3aMKHYTOMY KOJTy, 3aJIy4at0uu JI0 CMEPTEIEHOTO
TaHKy CBOIX moOpaTHMIB, sKi HaTpamusiloTh Ha 11 ciijg. Bumangkose, ane
CMepTeNbHE YTBOPEHHS KPYrOBUX  MIIMHIB  3Ja€ThCS  SKOPCTOKOIO
€BOJIIOLIHHOIO IIHOIO, SIKY apMIMChKi Mypaxu IUIaTsITh 3a MiITPUMKY
€KOJIOT1YHO YCIIIIHOI CTparerii KOJEeKTUBHOTO XapuyBaHHs. TakuM 4uMHOM,
CIIOpaJMYHUI TPOSB Li€i MATONOriYHOI MOBEIIHKA MOYKHA PO3TJIIATH 5K
CIIiJTH, 3aJIHIICHI CBOJIOIIIHOIO TPAEKTOPIEI0, B AKIH Ii Mypaxu OMHHIIACS
«B mactmi» [3].

OO0’eKTHICTh, TOOTO €BOJIOIIiHA OOMEKEHHICTh YHM HEIOCTATHICTD,
Mypaxu HE JI03BOJISIE i YCBIIOMUTH BJIACHY CYTHICTB, aJke B Hei BiACYTHE
TpaHCIeHIeHTHe «SI». BoHa He 3maTHa BUITH 32 MEXi CBO€i €BOIOIIHHOI
Mporpamu, He 37aTHa MOTJISHYTH Ha ce0e B MEPCIEeKTUBI — TOOTO BHHMTH Ha
METaKOTHITUBHHUH piBeHb. BOHA ONMHSETHCSA B TOpoYHOMY Koi. Ii mporpama
3aMHUKA€ETHCS, BOHA BIIAJIA€ Y CTaH aOCOJIOTHOIO MOTJIMHAHHS CEPEA0BHIIEM
— Te, 0 HiMenbKa Qinocodis HazuBae Benommenheit (OLiNEHIHHS).

JltonssM TakoXX BIACTMBO HE IIOMIYaTH BJIACHI EBOJIIOLIHHI MpPOTpamH.
JleBOBY YacTKy CBO€i iCTOpIi JIFOJCTBO MYCHJIO BHIKHBATH B MOCTIHHOMY
CTpaxy Iepell XMKakaMH Ta BOPOXKHMH IIJIEMEHaMH, IO 3aKJIaji0o B HHOTO
MOTYTHIH €BOJIIOIIIMHUM IMITyJIbC: YOUBATH BCIX 1 BCS, XTO YMMOCH Bijl HHOTO
BinpizHserscs [4]. I Homo sapiens crupapai 1ie 3pOoOMB: YCHIIIHO 3HUIIUB
Maibke BCIO CTapoJaBHIO (hayHy Ta MPOJOBXKYE MiAKOPIOBATH MPHPOY JOCI.
Le#t Ttpiymd kapauHAIEHO 3MIHMB YMOBH ICHYBaHHS, 3pOOWBIIM cTapi
TeHETHYHI, ()EHOTUIIOBI Ta MCUXOTUIIOBI PEaKLil JIOJUHN HEaKTyaJbHUMH.
AJie eBOIIOLLISI OCHUTH MOBUIbHA. IMITyNIbC CTpaxy Ta arpecii HiKyIy He 3HHUK;
KOJIM 30BHIIIHIA BOpOr OyB MmoaojaHuid, (JOKyC yBaru 3MiCTUBCS BCEPEIUHY
camoro BuIy. BHYTpilIHBOBH0Ba OOpOTHEOA y BUTIIAAL BiH Ta COIlIAJIbHUX
KOH(JIIKTIB € NPSMUM TOMY IiJTBEPPKEHHSIM.

BogHouac mroAuHAa € ICTOTOK COIIAJBHOIO Ta, TOJOBHHM YHHOM,
noJiTryHO. Came 1e BUPi3HS€E HAC 3-TIOMIX iHIIIMX BHIB. Bumoro ¢popmoro
00’€exTHBaLlil JIOJICHKOI MOJITHKU € JiepKaBa, TOOTO MaKpOCTPYKTypa, 0e3
AKOI HUHI HEMOXXJIMBE BI)KMBAHHS Hamoro Buay. Bona 3abesneuye
(DYHKITIOHYBaHHS JKUTTEBO HEOOXiMHUX IHCTUTYLIH Ta MiATpUMY€
mpaBonopsimok. OmHak 1 TyT cTapa eBOJIOIifHA CcHagmuHa 30aTHA
3aKOAUTH. MJeThCs TPO CHTyaNifo, KONM JIOAMHA, ITIKOPSIOUHChH
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apxaiYHUM IMITyJIbCaM MHHYJIOTO, TIOYMHAE PYyHHYBATH 1HCTUTYLII IepKaBU
(HamazaTy Ha BOpOTra «BHYTPIIIHBOr0»). Cy0'eKTHBHO 1HIMBITY 31a€ThCS, IO
BiH Jli€ y BJIACHHX iHTepecax, MpoTe e JIMIIe KOPOTKOCTPOKOBa BHroja. Y
JIOBTOCTPOKOBIM TEpPCIEKTHBI TaKa IOBEHiHKA Beme N0 AUCHYHKIIi Ta
po3many Iep)kaBd, a OTXKe 10 3armbenmi camol JroguHH. MoBa ime mpo
KOPYIIIIIO.

Kopymnmist — me comianbHUN €KBIBAIEHT «MYypPAaLIMHOI CIipalli CMEpTi».
KopymmoBanmii iHmuBig cmimo #ae 3a (EpOMOHHHUM CIIJOM MHTTEBOI
Ha)KUBH, TATHYYH 32 COOOI0 IHIIMX Y 3aMKHEHe Koo nerpazauii. [Ipore, Ha
BiZIMiHY BiJl MypaxH, JIIOJJiHA Ma€e BUOip. Mu 31aTHi 10 MeTakorHiii. Konmn
JIOJIMHA BUXOJAUTH 3a MEKi Benommenheit, BOHa cTa€ TUM, KOro MapTiH
laiinerrep HasuBaB /[azaiin (Dasein 3 HiM. «TyT-BytTsn) [5]. Haszaiin — ue
cy0'ekT, sSIKMil Mi3HaB BiacHe ByTTs, sIKMH NMPOKUHYBCS BiJl €BOJIOLIHHOTO
aBTOMATH3My. Y CBIIOMHUBILH CBOi T€HETHYHI aTepHH, /Ja3aiin TUBUTHCS Ha
HHUX 3 BUCOTH BJACHOrO po3yMy. BiH 0auuTsk, II0 «CTapi IpaBuiia» KOIUCH
pATYBaIH Bif TOJOMHOI CMEpTi B caBaHi i TUM H OynM akTyadbHHMH, aje
CBOTOIHI CIiAyBaHHS IM 3HHIIYE CYCHIBCTBO depe3 Kopymmiro. Came 1is
3maTHICTs OyTH /[azatin TO3BOJISE JIOACTBY CTBOPIOBATH IPABO Ta JEPKABY
HEe SK iHCTPYMEHTH TBapWHHOTO IOMIHYBaHHA, a SIK CBiOMiI MeXaHi3MHU
MOPSITYHKY BiJl BJIACHOT 5K €BOJIIOIIMHOT TACTKH.

Jliteparypa:

1. Life on Other Planets: What is Life and What Does It Need? — NASA
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life/life-on-other-planets-what-is-life-and-what-does-it-need/ (date of access:
15.03.2026).
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(nara 3BepHenHs: 15.03.2026).
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2018. 464 p.
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SECTION 2. CONSTITUTIONAL
AND MUNICIPAL LAW

DOTI https://doi.org/10.30525/978-9934-26-688-1-2

FEATURES OF THE LEGAL STATUS OF VILLAGE, TOWN,
AND CITY MAYORS UNDER MARTIAL LAW

OCOBJINBOCTI IPABOBOI'O CTATYCY
CIJIBCBKOI'O, CEJIMIIIHOT'O, MICBKOTI'O I'OJIOBA
B YMOBAX BO€EHHOI'O CTAHY

Hrechyshnykova V. V.

PhD in Law, Associate Professor,
Associate Professor in the Department
of Information, Commercial,

and Administrative Law, Faculty

of Sociology and Law

National Technical University

of Ukraine “Igor Sikorsky Kyiv
Polytechnic Institute”

Kyiv, Ukraine

I'peunmnuxona B. B.

KAHOUOam 10puOUYHUX HAYK, OOYeHm,
doyenm rkagheopu inghopmayiiinozo,
20CNn00apcbKo2o ma
AOMIHICMPamueHo20 npasa
Gakynememy coyionoeii i npasa
Hayionanvnuii mexniunuii
yHigepcumem Ykpainu

«Kuigcokutl nonimexuiyHuil incmumym
imeni Izops Cikopcbkozoy

m. Kuis, Yrpaina

OCHOBM TIpPaBOBOTO CTAaTyCy OpraHiB Ta IOCAJOBUX OCI0 MicCIEBOTO
caMoBpsiTyBaHHA BH3HaueHO KoHcTHTymielo Ykpainn Ta 3akoHOM YKpaiHu
«Ipo MmicueBe camoBpsayBaHHS B YKpaiHi». 3aKoHOAaBelb BKa3ye, IIO
«mocamoBa 0coba MiICIIEBOTO CaMOBpSITyBaHHSA — oco0a, sSKa TpaIfoe B
OopraHax MiICIICBOIO  CaMOBpPSIyBaHHsS, Ma€ BIiINOBITHI  MOCAIOBI
MTOBHOBa)KEHHS y 3IiACHEHH] OpraHizaliifHO-po3nopsITINX  Ta
KOHCYJIBTaTHBHO-IOpaAuNX QYHKIIIH 1 OTpuMye€ 3ap0oOiTHY ATy 3a paxXyHOK
MicreBoro Orojpkery» [1]. BoHa «3000B's3aHa JisTH JHIIE HA MiICTaBi, B
Me)Xax TOBHOBaXEHb Ta y cmoci0, mo mependaueni KoHctutyuiero Tta
3aKkoHamMH Ykpainm» [2, c1.19].

B ymoBax 60poTs0u Ykpainu 3 BiliCbKOBOIO arpeci€ro, JisuTbHICTh OpraHiB
Ta MOC3JOBHX MICIIEBOTO CaMOBpsIyBaHHs NMOBMHHA OyTH HampaBiieHa Ha
oTiepaTHBHE BUPIIICHHS MPOOJEMHUX MUTAHb 3 SIKUMHU CTHKAIOTHCS JKUTEINI
TEPUTOPIAUTEHUX TPOMaJ sl 3a0e3Me4eHHs HaJle)KHOTO (YHKLIOHYBaHHS
BaXJIMBUX cep X KUTTs. OCKUIbKH CUTbCHKHMN, CEMIHIMA, MICBKHUI r0JI0Ba
(mani — 'osioBa) € roJIOBHOIO MOCAI0BOIO OCO00I0 TEPUTOPiaIbHOT TpOMaIH,
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po3riITHEMO  0coONMBOCTI  MOrOo  MpaBOBOrO  CTAaTyCy Ta  OCHOBHI
MTOBHOBA)KEHHSI.

Bimmosimao no0 3akoHy Yxkpainu «[Ipo MicuieBe caMOBpsIyBaHHS B
Vkpaini» ['omoBa oOHpaeTbCs KHUTEINIMH TEPUTOPIabHOI TpOMAagM Ta
MpAaIOe Ha TOCTIHIA OCHOBI. Horo IISTIBHICT, K I10CaJ0BOI 0COOH
MTOYUHAETHCS 3 MOMEHTY CKJIAJICHHS HAM TPUCSTH Ha IJICHAPHOMY 3aciTaHHI
MmicueBoi panu. BaxxmuBo migkpeciauty, mo ['oioBa He MoXke OYTH 1€y TaToM
MICIICBOI pajy Ta CyMIIIaTH CBOIO CIYKOOBY MiSUTBHICTH 3 iHIIOIO MTOCAIOF0,
B TOMY YHCIIi Ha TPOMaJICHKUX 3acaiaX. 3aKOHOAABElb 3a00pOHSIE 3aiiMaTHCs
OyIb SKOIO OIUTIAYyBAHOIO MiSUTBHICTIO, B TOMY YHCII ITiIIPHEMHHAIBKOIO, 32
BUKJIIOUEHHSM BHUKIIQallbKOi, HAyKOBOi, TBOPYOi, MEAUYHOI MPAKTHUKH,
IHCTPYKTOPCBKOI Ta CyImIBCBKOi TpakTWkd i3 cmopry. Ha Tomoy
MOUIMPIOIOTHCST TIOBHOB)KEHHSI Ta TapaHTii NEeIyTaTiB paj, SKIIO iHIIE He
BCTaHOBJICHO 3akoHOM Ykpainu «[Ipo micueBe caMoBpsayBaHHS B YKpaiHi»
[1]. BimnomizHo A0 BMMOT 3aKOHOIABCTBA, ['0JIOBa TIOBHHEH HEYXWIBHO
JIOTPUMYBATHChH TPUHIIUIIB CIYKOW B OpraHax MICIIEBOTO CaMOBPSTyBaHHS
[3, ct. 4].

Hattnepmmit 060B'130K, AKHii TOKIIATA€THCS 3aKOHOAABIIEM Ha [ 0JIOBY SIK
ocazioBy 0co0y, 1e 3a0e3neueHHs 3MIHCHEHHS Y MeKaxX HaJaHUX 3aKOHOM
MOBHOBA)KCHb OpPraHiB BHKOHABYOI BIIaJM HAa BIMNOBiMHIN TepuTopii Ta
ONIEpKAHHA B [ISUTBHOCTI OpPraHiB 1 TIOCAagOBHX OCI0 MicIeBOTO
camoBpsinyBaHHs ~ KoHctuTynii Ta  3akoHomaBcTBa — Ykpainu. ['onoBa
OpraHi3oBy€ poOOTy MicIeBOi paiu Ta ii BUKOHABYOTO KOMITETy, Kepye iX
amapaToM Ta MiOmUCye ix pimeHHs. BiH ckimkae cecii paad, BHOCHTH
mpono3umii Ta (QopMye iX TOpPSAOOK NCHHWH, TOJOBYE HA IUICHAPHHX
3acifiaHHsAX paau. ['0oBi HaJlaHO MPaBO BHOCHTH Ha ii pO3MIISA HMPOIO3MIIT
MO0 KaHAWIATYpH Ha II0cagy CeKperaps pagd, Mpo KiIbKICHHH 1
MepCOHAJIbHUI CKJIaJl BHMKOHABYOTO KOMITETY pajH, MIONO CTPYKTYpH
BUKOHABUMX OPTaHIB pajd, YUCEINHHOCTI amapaTy paid Ta ii BUKOHABYOTO
KOMiTeTy, IX INTaTiB, BUTpaT HA iX yTPUMAHHSA, MPO YTBOPCHHS
CIeIiai3oBaHol yCTaHOBU 3 HaJaHHA Oe30IuIaTHOI NMEepBHHHOI MPaBHUYOI
JIOTIOMOTH Ta IIOJI0 KaHIUAATypH Ha rocaiay ii kepiBHUKa. ['ojoBa ouoroe
BUKOHABUMH KOMITET BiAMOBiAHOI paam. BiH 3a0e3nedye MiATOTOBKY Ha
PO3TIIII pagyl MPOEKTIB MPOrpaM COLIATBHOT0, EKOHOMIYHOTO, KYJIBTYPHOTO
PO3BUTKY, MICLEBOTr0 OIOKETy Ta 3BITY NMPO MO0 BUKOHAHHS, LIJILOBUX
mporpaM MIATPUMKHA Ta 3 I1HIIMX BAXKJIMBUX MHTAaHb MICIIEBOTO
caMoBpsAyBaHHs. BiH € po3nopsitHUKOM OO/KETHHX KOIITIB, 3000B's13aHNI
BHKOPHCTOBYBATH iX JIMIIIE 32 IPU3HAYEHHIMH, SIKi BU3HA4eHi pagoro. ['onoBa
3abe3rnedye BUKOHAHHS pIillleHb MICLEBOro pedepeHaymy, pamd Ta il
BHKOHABYOTO KOMITETY, BUAAE POMOPSKEHHS Y MEXaX CBOiX TIOBHOBAXKECHD.
BiH mpu3Hauae Ha mocagW Ta 3BUIBHSAE 3 MMOCal KEPIBHUKIB BiJIIIB,
YOpaBIiHb Ta IHIIMX BUKOHABYMX OPTaHIB pajd, KEPiBHUKIB KOMYHAIbHUX
IOPUINYHUX 0Ci0, KpiM BUMAJIKIB, IO ITepe0avyeHi B 3aKOHOAaBCTBI [1].
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BaxxmBo 3a3HauntH, mo ['o0Ba npeacTaBise TEPUTOPIATEHY TPOMATY,
pamy Ta ii BUKOHABUMII KOMITET y BIZHOCHHAX 3 JIEP>KaBHHUMH OpTraHaMH,
IHIIAMU OpraHaMU MICIICBOTO CaMOBPSAyBaHHs, 00'€THAHHSIMU TPOMAJISH,
MiATPHEMCTBAMH, YCTAHOBAMH Ta OpPTaHi3alisMH, TPOMaITHAMH, a TAKOX Y
MDKHApPOJHHUX BigHOCHHAaX. BiH Mae mHpaBo 3BEpHYTHCS A0 Cyay MO0
BU3HAHHS HE3aKOHHWMH aKTiB IHIIMX OPTaHiB MiCIIEBOTO CaMOBPSIYyBaHHS,
MICIICBHX OpraHiB BUKOHABYOI BJIa Iy, iAPUEMCTB, YCTAHOB Ta OpraHi3arlii,
sSKi OOMEXYIOTh TpaBa Ta IHTEPECH TEPUTOPIabHOI TPOMaad, a TaKOX
MOBHOBa)XEHHS pajiy Ta i opraHis. Bix iMeHi TepuTOpianbHOI TPOMaH, paau
Ta ii BUKOHABYOTO KOMiTeTy ['omoBa Moxke ykianatu goroopu [1]. ITix gac
BOEHHOTO CTaHy, BiJIOBIJIHO JI0 3aKOHOJIABCTBA, BIH Ma€ MPaBo NMPHUHAMATH
caMOCTiiiHI pimreHHS y cdepaxX, SKi MalOTh Barome 3HAYCHHS B yMOBaX
Ha/3BUYaiiHUX oOcTaBuH. lle nuranHs nepeposnoiny (GiHaHCOBUX pecypciB
3 MicreBoro Oromkery Ha morpedbu 3CY, OopoTOM 3 HaA3BHYAHUMU
CUTyallisIMM Ta eMiJeMIYHUMH BUIAJKaMH, KEpyBaHHS HeOe3NeuHHuMHU
BiJIXO/IaMH, BUBUTFHCHHS 3€MEIbHUX IUITHOK KOMYHAJhHOI BIIACHOCTI BiX
THMYACOBHX HE3aKOHHO PO3MIIIEHUX CIOPYZ, TNPOBEIACHHSA IHCICKINH
OymiBenp i cropyn, Mo IOIIKOKEHI YHACITIIOK BOEHHUX i, po30UpaHHs
OymiBeInb i Criopy/I, SIKi MiCHs 1HCIIEKI[ii BU3HAHI aBapiiHO HeOe3NeYHNMH Ta
CTaHOBJISITh 3aTPo3y AN KUTTA monei [4].

BaxxnmuBuMm € 000B's130K ['0710BH BeCcTH OCOOUCTHI MPUIOM TpOMAaIsIH Ta
3a0e3meyuyBaTy Ha BiIOBIHINM TepUTOPIT TOACPKAHHS 3aKOHOIABCTBA 00
pO3TILIMy 3BEPHEHB TpoMaasH Ta iX o0'egHaHp. TakoX BiH Mae TpaBo
iHIII0BaTH 3aranbHi 300pH a00 KOH(EPEHIIIT XKUTEIIB, IPOMAJICHKI CITyXaHHS
3 BOKJIMBUX MTUTaHb MiCIIeBOT0 3HaUeHHs [1].

lonoBa Hece mepCOHANIBbHY BIAMOBIAATBHICT 3a 3IIHCHEHHS CBOIX
MMOBHOBa)XKEHB. BiH € MiI3BITHUM, IMiIKOHTPOIGHUM 1 BiANOBIJAIIEHIM II€pe
TEPUTOPIATEHOI TPOMAJIOK0, 30008’ sI3aHUI MEPE]] HEIO 3BITYBATH MPO CBOIO
poOoTy He MeHIIIe TBOX pa3iB Ha piK y (GopMi IPOBEACHHS BiIKPUTOI 3yCTpidi
y Croci0, 110 JJa€ MOKJIMBICTh JKUTEINISAM TIOCTABUTU 3aIIUTAHHS, BUCIOBUTH
3ayBakKeHHS Ta BHeCTH cBoi mponosumii. [lopsmok iHpopMyBaHHS,
3BiTyBaHHs [0JIOBM Tiepesl TEPUTOPIATLHOK TPOMAJOK MOXe OyTu
Bm3HaueHO B ii CraryTti. BigmoBigHO 10 3aKoHY, HOTO MisSUTBHICTH SIK
0cazoBO1 0COOM MOYXKeE i UISTaTH TPOMAICEKOMY OLIIHIOBAaHHIO, IO € OHI€I0
3 (hopM 3ifiCHEHHSI TPOMAICHKOTO KOHTPOIIO [1].

3 muTaHp 3AIMCHEHHS BUKOHABYMME OpTaHAMH pPagll ITOBHOBa)XEHBb
OpraHiB BUKOHAaBYOi B, [0J0Ba € WIAKOHTPOJIBHUM BiIIIOBIIHUM
OpraHaM BHKOHaBYOI BiaaW. BilmoBimHO 10 3aKOHY «Iep:KaBHUN KOHTPOIb
3a JISUIBHICTIO ['0J0BHM MOKe 3IIHCHIOBATHCS Ha IIACTaBi, B MeXax
MMOBHOBa)XKEHb Ta y cmocid, mo mnependadeHi KoHcTurytieo ta 3akoHaMu
Vkpainu. BiH He MOBHHEH NMPHU3BOIWTH IO BTPYYAHHS OPraHIB JEpKaBHOI
BJIaIM YM iX MOCafoBuUX OcCi0 y 3AiliCHEHHS HaJaHUX MOMy BIIaCHUX
MMOBHOBaXkeHb» [ 1, c1.20].
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T'onoBa € BiAMOBITATBFHIM 32 CBOIO JISUTBHICTH MIEPE] MICIIEBOIO PAJIOLO.
BiH nMoBHHEH 3BiTYBAaTH MPO JIisUTbHICTH BAKOHABYMX OPTaHiB pajind, OCOOIUBO
PO 31MICHEHHS! HUMH JIep’KaBHOI PEryIATOPHOI MOMITHKY. BiamoinHi 3BiTH
3aCITyXOBYIOTHCSI Ha TUIEHAPHHUX 3aCiTaHHAX MICIEBOI paan 1e IM HaIaeTbes
omiHka. [1, c1.26]. [lemyratu MiclieBOT paJi MOXYTb IIPUHAHSTH PIlLIEHHS ITPO
Henoipy ['oyoBi Ta mpo MOCTPOKOBE NPHUNMHEHHS HOTO HMOBHOB&KEHb Y
nepen0aYeHuX 3aKOHOM BHMaakax [1].

3aKiHIyIOTbCSl TTOBHOBaXXCHHS ['0JIOBHM B JIEHB BIIKPHUTTSA Hepmioi cecii
MicueBoi paau, 0OpaHol Ha HACTYIHUX YEProBHX MicleBUX BHOOpax. SIKiio
pana He 00paHa, TO HOBHOB)KEHHS IIPUITUHSAIOTHCS 3 MOMEHTY BCTYILY Ha IO
nocay iHIIOI 0coOH, ska Oyna oOpaHa Ha HACTYITHHUX MicueBux Bubopax [1].
B wactmrax 1 Tta 2 crarti 79 3akoHom VYkpainm «lIpo wmicuese
CaMOBpsiIyBaHHA B YKpaiHi» mepemndayeHo BHUIAAKH TOCTPOKOBOIO
MIPUNMHEHHS TIOBHOBAKEHBb | 0JI0BH, II0 Ma€ HACTIKOM 3BUIBHEHHS HOTO 3
nocaay. 3ayBaKHMO, IO 3aKOHOABElb Nepeadayac BUMAIKH JOCTPOKOBOTO
MIPUITMHCHHST TTOBHOBaXKEHB [ 0J10BY 1 BiAmoBigHO 10 3akoHy Ykpainu "IIpo
BIHCBHKOBO-IIMBLIBbHI aaMiHicTpanii” abo 3akony Ykpainu "Ilpo mpaBoBuit
pexuM BoeHHOTO cTany" [1].

BaxxnuBo 3a3HaumTH, 1m0 lojoBa, sAK IocamoBa ocob0a MiCIIEBOTO
CaMOBpSyBaHHS € cy0'eKTOM, Ha SIKOTO TOIIUPIOETHCS NTisl 3aKOHY Y KpaiHu
«IIpo 3amobiranHs kopymmii». BinmoBimHO, 32 CKOEHHS HAM KOPYTIIHHOTO
MPaBOIOPYIIEHHSI 3aKOHOM BCTaHOBJICHO KPHMiHAJIbHY, AWUCIMIUIIHAPHY
Ta/ab0 IMBITHHO-TIPABOBY BiANOBINANBHICTH; 32 CKOEHHS MPAaBOMOPYIICHHS,
MOB’SI3aHOTO0 3 KOPYIIIEI 3aKOHOM  IependadeHo  KpUMIHaIbHY,
aJMiHICTPaTHBHY, JTUCIIATUTIHAPHY Ta/abo UBLTEHO-TIPABOBY
BiJINOBITAJILHICTH [5].

Takox 3akoHOmaBeIb rependavae, M0 y pasi 3MiHH aIMiHICTPaTUBHO-
TEPUTOPIATLHOTO YCTPOIO, MiclieBa pajia Ha CBOEMY IUICHapHOMY 3acilaHHi
MOJKe PO3TILTHYTH MTUTAHHS 100 3MiHHU cTaTycy ["omosu [1].

Omxe, ['omoBa Mae MMPOKI MOXJIMBOCTI BIUIMBY, HHM3KY IIpaB Ta
000B'SI3KiB, YIPaBIIHCHKI, OpPraHi3allifHi Ta KaJpoBi MTOBHOBAKCHHS, SKi
PO3KPHBAIOTh Ta MIJIKPECITIOIOTh OCOOIMBICTh HOTO MPABOBOIO CTAaTycCy SIK
0CazioBOI 0COOH MICIIEBOTO CAMOBPSITyBaHHS.
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KoxxHa cy4yacHa mpaBoBa JepikaBa, IPOTOJIOIIYIOYN cede COLiaIbHOIo,
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npaB Ta CBOOOJ, 3a0e3MEeUYeHHs] HAJEKHOTO DIBHS COLIAIBHOTO 3aXHUCTY,
MiATPUMKH Ta TapaHTyBaHH: TiTHOTO PiBHS KUTTS HACEICHHS.

VY mmpokoMy CeHci, collialibHa CIIPSIMOBAHICTh JIepKaBU BU3HAYAE NPSIMY
3ay4eHICTh YCiX ii myOMiYHNX IHCTUTYIIIH 10 po30yI0BH CYCIITBHOTO OJara,
sSIKe B MMiZICYyMKY BUCTYIIA€ PYIIIHHOIO CHJIOKO 3arajibHoro nporpecy [12, c. 18].
3MICT 1 XapakTep 3aJIy4eHOCTI NEep)KaBH PO3KPUBAIOTHCS depe3 CHcTeMy ii
3000B’s13aHb y cdepl NpaB JIOAWHM, SKI y TNPaBOBIH JOKTPUHI YMOBHO
MOUIAIOTECS Ha JIBi Kateropii. [lepma — e “HeraTHBHI 3000B’s13aHHS”, IO
nependavyaoTh 000B’A30K AEpIKaBH YTPHMYBaTHCh BiJl BTpYy4aHHs y chepy
TpaB JIOIMHK Ta rpoMajianuHa. Jlpyra — “NO3UTHBHI 3000B’A3aHHS", 3MiCT
SAKHUX Tependauae aKTHBHY JUSUTBHICTD JIepKaBU K CBOEPIAHOTO rapaHTa y
cepi CTBOpEHHS AI€BHX MEXaHI3MIB AJIsI peaji3amii Ta OXOPOHHM LUX IpaB
[11,c. 26].

Sk mokasye MpakTHKa, BUKOHAHHS IMTO3MTHUBHUX 3000B’SI3aHb BHUCTYIIA€
TOJIOBHUM 1HJMKAaTOPOM IIPABOBOI Ta COLIaNBHOI CIIPOMOXHOCTI JAeprKaBH, il
3[JATHOCTI pearyBaTH Ha IMOTPeOH CyCIUIBCTBA Ta 3a0e3MedyBaTH HAJIECKHUN
piBEHb 3aXHCTY IS KOXHOTO iHauBiga. [Ipu 1ibOMy, CHCTeMa MO3UTHBHUX
3000B’s13aHb, 0COONMMBO y comianbHil cdepi, HE € mepMaHeHTHOI. BoHa
BAMAarae TOCTIHHOI aKTyauizamii BiATIOBIZHO 1O OCOONMBOCTEH PO3BUTKY
CYCIUIBHUX BiTHOCHH, MOJITHYHUX, CKOHOMIYHHX Ta MPABOBUX BHUKIIUKIB SKi
MOXYTh IHOCTAaTH MEpe JepKaBO0 Ha IUIAXY 3a0e3NeUeHHS HAJIEKHOTO
piBHS 10OpOOYTY CBOTO HACENEHHS.

VYkpaiHa B 1hOMY KOHTEKCTI HE € BHHATKOM. IIporojocwBmu B
Koncturynii YkpaiHM mNparHeHHS PpO3BHTKY COLIaIBHOTO —HAmpsIMKY
JIepKaBH, a TAKOXK 3aKPIMUBINHN 3a0e31eueHHs MPpaB i CBOOO JIFOIMHH SIK CBil
TOJIOBHUIT 000B’ 30K, YKpaiHa B3siia Ha ce0e BiIIOBIAAIBHICTB 32 TPAKTHYHY
peartizallito KOMIUIEKCY MTO3UTHBHHUX 3000B’s13aHb. J{J1s TOTO 100 HAJIeKHIM
YHHOM OKPECIUTH 3MICT Ta 0OCST KX 3000B’s13aHb, MEPEIyCiM HEOOXiTHO
3BEpHYTHUCH 10 aHaNi3y CHoco0y iX peamisamii, ajpke came depe3 KOHKPETHi
NPaBOBI BaXKeJl Ta IHCTUTYILIHHI CTPYKTYpH ILi 3000B’s3aHHS HaOyBarOTh
MPaKTHIHOTO CEHCY.

[TokazoBuM € Te, 3aKOHOJABELb NPU NPUHHATTI OCHOBHOTO 3aKOHY HE
00MEKHMBCS TMPOCTHM IPOTOJIOMICHHSIM COLIAIPHUX TPaB — Maibke KOXKHA
BIANOBITHA TAapaHTiA CYIPOBOKYETHCS BKa3iBKOIO Ha MOPAAOK IOro
peanizanii. Jlo npukmnany, crarts 46 Koncrurynii Ykpainu, 3akpiruorodn
IPaBO TPOMAJSIH Ha COLAIbHUAMN 3aXHCT, OJpa3y K BU3HAYa€, 10 L€ IPABO
rapaHTyeThCs MeXaHi3MOM 3arajgbHO000B’I3KOBOTO JIep>KaBHOTO
comianpHOTO cTpaxyBaHHi. Ctarts 47, 3000B’A3y€ nepaBy HeE IHIIE
CTBODIOBATH YMOBHM JUIsi OyJOiBHMITBA YM TNIPUAOAHHA >KUTJIA, ane M
Oe3mocepelHPO HagaBaTH HOro O€30IUIATHO OISl THUX TPOMAASH, IO
NoTpeOyIoTh colialibHOTO 3axucty. Crarts 49, rapanTye OXOpOHY 3/10pOB’sI
gepe3 aepkaBHe (iHAHCYBAaHHS BiAMOBITHHUX JIKyBaJbHO-TPO(ITaKTHIHUX
nporpam Ta 0e30IUIaTHY MEAWYHY JONOMOTY Yy 3aKijajax Iep>KaBHOTO Ta
KOMYHAJIBHOTO THIy. AHAJOTi4YHAa MPaBOBa KOHCTPYKIISA MPOCIiIKOBYETHCS
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NPaKTHYHO B ycix HopMax KoHcrurynii Ykpainu, sSiKi CTOCYIOThCS COLiIBbHOT
cdepu: mpaBa Ha Ipamro Ta ii HaJexHi yMoBH (cT. 43), mpaBa Ha BiANOYHHOK
(ct. 45), mpaBa Ha JOCTaTHIN XHUTTEBUH piBeHb (CT. 48), MpaBa Ha OCBITY
(ct. 53), mpaBa OXOpOHM CiM’1, TUTHHCTBA Ta 00OB’S3KY YTPUMaHHS JiTEH-
cupir (ct. 51) Tomo [1].

BapTo Haroysocuty, 0o NONIpPH Te, IO i HOPMH ITOLIMPIOIOTHECS Ha BCIX
IPOMAJIsH, iXHS II€BICTh HAWOIUIBINE MPOSBISETHCS B KOHTEKCTI 3aXUCTY
Bpa3IMBUX TPYI HACENEHHS, TOOTO TAKWX OCi0 SKi MArOTh HAUBUIIMNA PU3UK
MOTPAIUISTHHSL Y CKJIQJIHI JKUTTEBI OOCTaBUHM uepe3 BIUIMB HETaTHMBHUX
30BHINIHIX Ta/ab0 BHYTpimHIX (pakTopis [2]. o Takux Tpym HaJekaTh 0coOn
3 IHBJIIHICTIO, BHYTPILIHBO IepemimieHi ocoou (nani — BI1O), Tumuacoo
HETIPAITIOI0Yi TPOMAISIHU, 0COOH MMOXWIIOTO BiKy, Mano3abe3nedeHi ciM’i Ta
iHII Kareropii oci0, mo mepedyBarTh Yy CKIAIHHX COLIAIBHHX YMOBax
[9, c. 278]. ChinbHOIO 03HAKOKO AJIS BCIX ITUX KATETOPIH € HEMOXKIUBICTH
CaMOCTIIHO MOJ0JaTH CKJIAJHI JKUTTEBI OOCTAaBHHM, ONHAK MPHUYUHM IIi€i
HECTIPOMOKHOCTI € Pi3HUMH, U 0ci0 3 IHBANIAHICTIO — CTaH 3/I0pOB’S Ta
OB’ s13aHi 3 HUM 00MexeHHs1, 11 BI1O — BuMyIiIeHe mepeMillieHHs Ta BTpara
3BUYHOTO CEpelOBHUINA, U Majo3abe3leueHuX ciMell — eKOHOMivHa
BpAa3NIMBICTH SKa YHEMOXKIIMBITIOE CAMOCTIiHE 3a0e3medeHHs 6a30BuX moTpeo.
Came 1 pi3HOMAaHITHICTh MIJCTaB BPa3IMBOCTI 1 3yMOBIIOE HEOOXiHICTH
0COOIMBOTO MIIXOAY IEPKABH A0 KOKHOI 3 X KATETOpil. 3 METOI0 3aXHUCTY
BpPa3NMBHUX TPYI, KOHCTUTYLIHHI NpPUIMCH, 1100 0E30IIaTHOTrO
3a0e3Me4YeHHs JKUTJIOM, MEAWYHOI JIONOMOTHM  TOIIO, BHCTYIAKOTh
IHCTPYMEHTAMH  TIO3UTHUBHOI  JUCKPHMIHAIlI, TOOTO  CHCIliaJbHUMU
IOPUINYHAME 3aX0JaMu 3 OOKy JAep)kKaBH, IIO CIPSIMOBaHI Ha YCYHEHHS
PO3pHBY y 3[1aTHOCTI Pi3HUX KaTeropiii HaceleHHs peali3oByBaTH CBOi IpaBa
Ha piBHUX 3acanax [10, c. 104].

[Mopsin i3 3axpiruieHHAM colianbHUX rapantiii, Koncrurynis Ykpainu
(opMye IHCTUTYIIHHN MeXaHI3M IXHBOTO 3a0e3MeYeHHS PO3IONUIIIOUN
BiZMOBiNHI GYHKIIT MiX rikamu my0niynoi Binaau. 3okpema, Bepxosna Pana
VYkpainu, SK €IUHUA 3aKOHOJABYMU OpraH, BimmoBimHO mo 1. 1, 6 cr. 92
KoHctutynii, BM3Hayae mpaBa 1 CBOOOIM JIIOAMHH, a TaKOX OCHOBH
COMIATBHOTO 3aXWCTY HACENeHHS BHKIIIOYHO 3akoHamu. KaGiner MinicTpiB
YkpaiHu, K BUITUI OpraH BUKOHABYOI BJIAU € O€3MOCepeaHIM peatizaTopomM
nepkaBHOI comianbHoi momituku (1. 3 cr. 116 Koncrurynii). Ipesunent
VYkpaiamu, BignoBigHo 10 cT. 102 KoHctuTymii, BHCTymae TapaHTOM
JIOZICP’)KaHHSl OCHOBHOTO 3aKOHY Ta IpaB JIIOAWHH. 3aMHKAIO4OI0 JIAHKOIO
IIFOTO MEXaHI3My € CyJIOBa TiJIKa BIIaJH, sIKa 3a0e3Meuye 3aXUCT MOPYIIeHNX
rapaHTiii Ta MOXJIMBICTh OCKapKeHHs Il 4u Oe3isTIbHOCTI AEpKaBHOTO
amapaty, B TOMY 9HCIi y cdepi comianbHoro 3adbe3nedeHss [1].

HesBakaroun Ha HasgBHE KOHCTHTYLIHHE IIAIPYHTS, NPaKTUYHA
peamizaiiisi Jep>kKaBHOI COIIabHOI TONITHUKM HEMOXXJIuBa 0e3 il giTkoi
JieTaizalii, ToMy 3arajgbHi KOHCTUTYLIHHI HOPMH JOTIOBHIOIOTHCS CHCTEMOIO
CHEIiaJbHOTO 3aKOHOJABCTBA SIKE KOHKPETH3Y€ 3MICT COLIaJbHHUX IIPaB,
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BU3HAYa€ YMOBH iX peaiizaii, MOPsIOK HaJaHHS BiJIIOBIIHUX ITOCTYT TOILO.
Jlo Takux HOpMaTUBHO-TIPABOBUX aKTiB HAJIE)KATh, 30KpeMa, 3aKOHU Y KpaiHU
“Ilpo comianbHi mociyru” Big 17 ciuns 2019 poxy Ne 2671-VIII, “TIpo
OCHOBH COIIAIbHOI 3aXWIIeHOCTi 0ci0 3 iHBamigHicTIO” Bim 21 OepesHs
1991 poxy Ne 875-XII, “Ilpo 3abe3mnedeHHs mpaB i CBOOOA BHYTPIIIHBO
nepeMmimenux oci6” Bim 20 »xoBtHA 2014 poky, mocranoBu KabineTy
MinictpiB Ykpainu “IIpo oO0nik BHYTpIIIHBO TEpeMillleHHX oci0” Bif
01 >xoBtHS 2014 poxy Ne 509, “Jleski MWTaHHS BHIUIATH JOIOMOTH Ha
MPOKUBAHHS BHYTPIIIHBO TiepeMileHnM ocodam” Big 20 6epesns 2022 poky
Ne 332 Tomro.

3MiMCHIOIYN KOMIUIEKCHUI aHaji3 3a3HA4e€HOr0 MacuBY HOPMAaTHBHHX
aKTiB Ta IHCTUTYIIIMHAX MEXaHi3MiB, MH MOXXEMO PO3KPUTH 3MiCT
MO3UTHBHUX 3000B’s13aHb JiepKaBU YKpaiHH y cdepi 3aXHCTy Bpa3IUBHX
TPyl HaceleHHd, SKi (PaKTHIHO pealli3yloThCs 4epe3 AeKiIbKa KIF0YOBHX
HanpsIMiB aKTHBHOI MiSUIBHOCTI MyOiiuHOro amapary. Ha Hamry aymky,
MEepIIOYEpPTOBUM HANpPSIMOM Cepell HUX € 3IiHCHEHHS Jep)KaBOIO IEBHHUX
aJIMIHICTPaTHBHUX 3aXOiB, CHPSIMOBaHMX Ha OQiliiiHe MiATBEPIKEHHS
HAJICXKHOCTI 0cOOM O OAHI€l 3 Bpa3imBHX Kareropii. Came If0 QyHKIIIIO
BHKOHYIOTB, MIPOIEYpH iAeHTU(IKAIIT Ta 00Ky Bpa3IHBHX KAaTEropid, 1o
3aKpIILIIOI0TEC TocTaHoBol0 Kabinety MinictpiB Ykpainn Ne 509 Big
01 »xoBtHs 2014 poky, 3akoHoM Ykpainm Ne 875-XII Bim 21 OepesHs
1991 poxy Toro. Po3risgarouun mopsiiok, MOXKHA BUUTATH T€ IO JTS KOXKHOT
Bpa3nMBOi KaTeropii iCHyIOTH CBOI OCOONMBOCTI BHU3HAUCHHS, IIPOTE
BUUISIIOYM IXHIO CXOXICTh, MOXKHA 3a3HAYMTH PO JABOETAIHY MPOLENYPY
imeHTHQiKaii: Ha TepIIOMy eTami KOMIIETCHTHHH OpraH JepikaBd
BCTaHOBJIFOE IOPUIUYHUI (DaKT HAJICKHOCTI OCOOH JI0 BIIOBIIHOT BPa3IMBOT
Kareropii, Ha ApyroMy erari 1ei ¢pakT opimiiHO PiKCY€eThCS Y BiIMOBITHIX
JIep)KaBHUX PEECTpax L0 B pe3ysbTaTi CTa€ IOPHIMYHOIO MiACTaBOIO, sKa
6e3nocepeHpO MOPOAXKYE Y OCOOH MPaBO HA OTPUMAHHS KOHKPETHOTO KOJIa
couiansHUX rapanTii [6] [3].

Hpyruit  HampsiM, CTOCYeTbCcS ~ 3000B’s3aHHS  Jep)KaBU MO0
Oe3nocepeIHFOr0 MaTepiaabHOrO 3a0e3MeUCHHS BPa3IMBHX IPYI HACEIECHHS.
3okpema 3akoH VYkpaiam Ne 1768-II1 Bim Bim 01 wepBHs 2000 poxy,
BCTaHOBJIIOE MEXaHi3M T'POLIOBHX BHILIAT CIM’SIM CYKYITHHH JOXiT SKHX HE
JIOCSITA€E BCTAHOBJIEHOTO IIPOXKUTKOBOTO MiHIMyMy, noctaHoBa Kabinery
MinictpiB Ne 332 Bim 20 Oepe3ns 2022 poky 3ampoBaiuia IIOMiCIIHY
rpomoBy nonomory BIIO mist moKpuTTS BHTpaT Ha NPOXXHUBAHHSA y TOMY
9UCIi OIIaTy JKATJIOBO-KOMYHAJIBHHX IIOCHYyT, mocTtaHoBa Kabinety
MinictpiB Ne 79 Bix 03 sotoro 2021 poxky Bu3Haya€ NOPAJOK MPU3HAYECHHS
Ta BUIUIATH ToNOMOTH ocobam 3 inBamianicTio [4] [5] [7]. Lle He Bech mepenik
HOPMaTHBHHUX AKTIB IO PETYJIOIOTH I'POIIOBI BUIUIATH BPA3JIMBUM I'pylam
HACEJICHHA, allc HAOYHO JEMOHCTPY€E T€ IO JEPKABOIO 3IMCHIOIOTHCS
KOHKpETHI ()IHAHCOBI BHIUIATH aJpecHOTO XapakTepy THM ocobaM, SKi
00’ €eKTHUBHO 11030aBIIeHI MOXKJIMBOCTI 3a0e31ieuyBaTi CBO1 6a30Bi IOTPEOH.
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He nuBnsumce Ha Lle MaTepiajbHI BHUILIATH HE 3aBXAW € JOCTaTHIM
IHCTpyMEHTOM 3a0e3MeYeHHs MTpaB BPa3InBUX KaTeropiit ocid, ajke iCHYIOTh
CHUTYalil KOJIM JIF0IMHA TOTpedye Oe3rmocepeIHbO TOMTOMOTH. 3 Oy Ha e
OKPEMHM HampsMOM JOPEYHO BHIUIMTH 3000B’SI3aHHA IEpKaBH MIOJO
opranizanii Ta 3a0e3neyeHHs TOCTYITHOCTI collianbHUX mociyr. Ha Binminy
BiJl TPOIIIOBHX BUILIAT, SKi 33I0BOJHHSIOTH IEPEBAKHO EKOHOMIYHI IIOTPEOH,
colliaNibHI MOCIYIY CHPSMOBaHI Ha BUPIMICHHS LIMPIIOTO Kojia MpoOieM,
HamIpUKJIaN TaKAX SK BIJHOBICHHS COIIANBHUX (QYHKIOIH  ocoOw,
3a0e3Me4YeHHs HAJISKHOTO JIOTJISLY 338 0CO000, NMCHXOJIOTIUHOI pealimitanii
tomo. 3akoH Ykpaiam Ne 2671-VIII Bixm 17 ciuas 2019 poky Ta Hu3Ka
HOPMATHBHHUX aKTiB CTBOPEHHMX HAa OCHOBI HHOTO, (DOPMYIOTH PO3TATYKEHY
CHCTEMY BH3HAYalOYM BHYCPIHUI Mepelik BHUIIB COLIaJbHUX MOCIYT,
CTaHIAPTH IXHBOI SKOCTI, KOJIO HajJaBayiB Ta OJCPKYyBadiB, MOPSIOK
(hiHaHCYBaHHS Ta KOHTpOIO [2].

Haperri, He MeHIII BayKJIMBUM HAMPSIMKOM TOPSIL i3 OPraHi3alli€lo COLaIbHIX
TIOCIYT € 3a0e3IeUeHHST JePKAaBOIO BUTHHOTO IOCTYITY JI0 IMX HOCIYT ISl KOYKHOT
Bpa3imBoi ocodu. Lle 3yMOBIIIOE BUOKPEMIICHHS TTO3UTHBHUX 3000B’sI3aHb ILIO/I0
3abe3neueHns 6e30ap’epHOCTI, amke OyIb-SIKHil MEXaHi3M 3aXHCTy BTpaJac CBIii
CeHC SKIIO ocoba yepe3 (i3wmuHi, iHpOpPMAIiifHI Y TIPOLEAYPHI TIEPEIIKOIH
1o30aBJiecHa MOYKIMBOCTI HUM CKOpPHCTAaTHCh. PO3yMIHHSI Ta BHKOHaHHS IbOTO
000B’SI3Ky 3aKpiIUIeHO, 30KpeMa, y HarjioHanbHiii cTpaTerii i3 CTBOpEHHS
0e30ap’epHOro MPOCTOPY B YKpaiHi, 10 chopMyBasia OaueHHS TOTO SIKHMM YHHOM
VYkpaiHoro OyIyTh BHUKOPIHIOBATH TIEPEIIKOIM Y IOCTYHi Ocid 1o Becix cdep
CYCHUIBHOTO XUTTA [8].

CyKyIHICTh PO3TISHYTHX HOPMATHBHHUX AaKTiB CBIJUHUTH NP0 Te, IO
VYkpaiHa chopmyBasia pO3rally’)KeHy IPaBOBY OCHOBY JJIsl BHUKOHAHHS
MMO3UTHBHUX 3000B’A3aHb, OJHAK CIiJI BPaxXOBYBaTH IO iX €(PEKTHBHICTH
BU3HAYAETHCS HE JIMIIE TTOBHOTOIO 3aKOHOJIAaBUOTO PETYJIIOBAHHS a 1 SKICTIO
MIPAaKTHIHOI peaizallii 3aKpirIeHuX rapaHTii.
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E®EKTUBHUI CIIOCIB CYJIOBOI'O 3AXUCTY:
HOHATTS TA 3HAUYEHHSA B TIPABO3ACTOCOBYIN MPAKTUIII

Bogdanov O. M. bornanos O. M.

Postgraduate student, acnipanum,
Kyiv University of Intellectual Kuiscokuil ynieepcumem
Property and Law inmenekmyanbHoi gnachocmi ma npasa

Kyiv, Ukraine m. Kuis, Yxpaina

HeBix’eMHOI0O CKITaI0OBOI0 S(PEKTHBHOCTI MPABOCYINs € 3a0€3MCUYCHHS
CylloM e(DeKTUBHOIO 3aXKUCTy MOPYIICHUX MpaB, CBOOO] Ta IHTEPECIB 0CO0H,
sKa 3BepHyNacs IO CyIy, CyCHUIBHHX Ta JAEp)KaBHHX iHTepeciB. Bka3zaHe
nependayae oOpaHHS CyAOM HAHOUIBII €(QEKTHBHOTO Croco0y 3aXHCTY
BiJINIOBiTHUX TIpaB, CBOOO Ta IHTEPECIB.

Jocmimkyoun TUTaHHS MOoa0 eeKTHBHUX CITOCOOIB CYyJJOBOTO 3aXUCTY
MOpYIIeHNX TIpaB abo iHTepeciB Mo3MBada, MepemyciM, BaXXIUBO 3’ ACyBaTH
3HAYCHHS TOHATH «CIOCI0 3aXHCTy» Ta «e(EeKTUBHHMA CIOCIO 3aXUCTY».

VY TiiyMauyHOMY CIIOBHUKY MOHSATTSI «CIIOCI0» BU3HAYAETHCS, SIK: TICBHA JTis,
npuiioM abo crcTeMa NPUIOMIB, SIKa J1a€ MOMIJIMBICTh 3pOOUTH, 3MIHCHUTH
10-HEOY /b, TOCATTH YOTOCh; T€, IO CIIYKUTh 3HAPSIISIM, 3aCO00M 1 T. iH. ¥
AKii-HeOyAb chpasi, Jii; rpamMaTHyHa Kareropis MieciiB, IO BHpaXKae
BigHOmeHHsT Aii (abo craHy) 10 HiHCHOCTI, BCTAHOBJIIOBAaHE MOBLIEM
[1,c.578].

TaxkuM 4rHOM, MTiJ] CITOCOOOM CYZOBOT'O 3aXMCTY MOKHA PO3YMITH IEBHY
CYKYITHICTh TNPHUHOMIB Ta 3aco0iB, CHpPSIMOBAaHWX Ha JIOCATHCHHS
BCTaHOBJICHOI METH — HAHO1ITBIII €(DeKTUBHOTO TOHOBIICHHS IIOPYIIIEHUX IPaB,
cBoOO Ta iHTepeciB TMO3WBada, BiMIIKOAYBAHHS 3alOJiSHOI TaKUM
HOPYLIEHHSM MIKOJIH TOILO.
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Y  HaykoBiii JiTeparypi TpWBa€ JMCKYCis INOJO  PO3YMIiHHS
JIOCIIJPKYBaHHUX TIOHATB, a TaKOX IIOZ0 BHU3HAYEHHSI CUCTEMH e€()EeKTHBHUX
CHOC00iB CYZOBOTO 3aXHCTY B PI3HUX BHAAX CYJOYNHCTBA.

3okpema, Ha aymky I.C. IloxmieHko, ska IOCHiIKyBaja CIOCOOM
CYZOBOTO CyO’€KTIB TOCIIOJIapIOBAHHS, IOHATTS «CIIOCIO 3aXHCTY» MOXKHA
BHU3HAYHTH, K 3AIHCHIOBAHY IiSUTBHICTH CYIHOBUX OpPraHiB BiIIOBITHO IO
BCTAHOBJIEHOI OpUCAMKNIi Ta (OpMH CYNOYHMHCTBA, CIPSIMOBaHY Ha
BiTHOBJICHHS (BH3HAHHA) IMOPYIIEHUX (OCIIOPIOBAaHMX) IMpaB 1 3aKOHHHUX
iHTEepeciB BINMOBIIHUX CyO’€KTiB, $SKa BHUKOHYETbCS Y BCTaHOBIICHUI
3aKOHOM, JIOTOBOPOM a00 1HIIMM CHOCOOOM, SIKHH HE CYIepe4YHTh 3aKOHY,
SKIIO CyJ Jiiile BUCHOBKY, IO >XOJHHH YCT@HOBJIEHHH 3aKOHOM CHOCIO
3aXHCTYy He € e()eKTHBHUM CaMe y CIIPHUX IPaBOBITHOCHHAX, & TAKOX, SKIIO
3aJI0BOJICHHsI BUKJIQ/IEHOT y 3BEpPHEHHI BHUMOTH TpH3Bele A0 e(eKTHBHOTO
3axHCTy IpaB 9u iHTepeciB [2, c. 165].

Buena akneHTye yBary, mo crocid CyZOBOTO 3aXHCTy IOBHHEH OyTH
e(heKTUBHIM, III0 € OJTHIEIO 3 XapaKTePHCTHK IIHOro MOHATTS. KpiM Toro, came
TakAi CHoci0 3aXHWCTy IMOpPYIIEHOTO (OCIOPIOBAHOTO) IpaBa Mae OyTH
BU3HAYCHUI 3aKOHOM ab0 JOTOBOPOM Ta BH3HAHWH CyJOM TakvM, II0 €
e(eKTUBHIM, NPUHAWMHI TaKWi crocid CymoBOTO 3aXUCTy HE IOBHHEH
CYIEPEUnTH 3aKOHY.

Y cBow uepry O.B. bpunieB, Bu3Ha4Yar0uu KBadi(iKyroui O3HAKU
MOHSATTS CIIOCO0Y 3aXUCTy MpaBa y KOHTEKCTI CyI0BOI pedopMH, JOXOIUTh
BUCHOBKY, III0 BCIO CYKYITHICTh O3HAaK CHOCOOY CyJOBOTO 3aXHCTy MOXKHA
3BECTH J0 TPhOX OCHOBHHX KPHUTEPIiB, a came: 1) TOCATHEHHSI METH 3aXUCTY,
SKOI0 BUCHUI Ha3MBa€ YCYHEHHs MEPEIKo]| y 3/iHCHEHHI NpaBa; BaXJIMBO,
110 MeTa TMOKapaHHsl BUHHOI 0COOM He BXOJHTH 10 CKJIIy CIIOCO0Y 3aXHCTY
mpaBa; 2) CIPSIMOBAHICTh 3axOAiB Ha 0co0y, fKa IPOTHIpPaBHO (32
MOPYIICHHSM BCTAHOBIICHOTO 3aKOHOM TMOPSAKY) 3MIHCHIOE (YHHUTH)
MEPeNIKON y peaii3amii mo3mBadeM CBOIX TpaB, CBOOOJ Ta iHTEPECiB;
3) nerepmiHoBaHOCTI ~ cmoco0iB  3axucTy  3akoHOM. Jlymka  mpo
HEOOOB’SI3KOBHI XapaKTep O3HAaKU JETePMIHOBAHOCTI CIOCOOIB 3aXHCTY
npaBa CIyXUTh MEPEyMOBOIO KOHIEMIT «e(EeKTUBHOTO 3aXHCTy MPaBay.
JIiicHO, CTBOpPEHHS CHELIaJIbHO I KOKHOT'O OKPEMOTO IIPAaBOBOTO CIIOPY
CBOiX YHIKQJIbHUX «E(EKTUBHHUX» CHOCOOIB 3aXHUCTY IPaBa MOXIIMBE JIUILE 32
YMOBHM BIJIICYTHOCTI 3a3[ajieTiib BHU3HAYEHOTO BHUYEPITHOTO IEPETiKy
cnoco0iB 3axucrty [3].

YV KOHTEKCTI NpOoleCyanbHO-TIPABOBOTO PETYIIIOBAHHS CIIOCOOIB CYZI0BOTO
3axHCTy IIpaB, CBOOO Ta iIHTEpPeCiB 0cOOM, HEOOXITHO 3BEpHYTH yBary Ha Te,
II0 TaKe pEryJIIOBaHHS JEIIO0 BiJPI3HAETBCS y LUBUIBHOMY Ta
TOCIIOIAPCHKOMY CyIOYMHCTBI 3 THM, II0 Iepe0adeHo B aAMiHICTPaTHBHOMY
CyIOYMHCTBI.
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Po3kpuBaroun CyTHICTH IOHSTTS «CIIOCIO CYJOBOIO 3aXHCTy», HEsKi
HAyKOBLI  MOPIBHIOIOTh  €(EKTHBHICTH CyIOBHX Ta  I03aCyJOBHX
(ampTepHATHBHUX)  CIOCOOIB  3aXWCTy  IMOPYHICHOTO  mpaBa  abo
OXOPOHIOBAHOTO 3aKOHOM iHTepecy. 3okpema, JI. B. JlineHko Ha3nuBae Taki
IepeBark caMe CyJOBOTO 3aXHCTY: 1) 000B’I3KOBHH XapakTep pillleHb Cydy
IIOZ0 BUPIMICHHS CIIOPY; 2) CYAOBHUI 3aXUCT IMOMKPIOETHCS HAa HEOOMEKeHe
KOJIO 0Ci0; 3) 3aXHCT 3AIACHIOE CIIEIiaTbHINA OPTaH — CyJ, CTBOPEHUN TUTBKA
UL PO3TIIAY CIOpiB Tpo TMpaBo; 4) diTKO po3poOieHa mporeaypa
BCTAHOBJICHHSI i TEpeBipKH (aKTUYHUX OOCTABUH 1 YXBaJCHHS PillICHHS;
5) 3aXMCT 3IIMCHIOIOTH KBaJTi(iKOBaHI CHELialicTH — HeynepepKeHl Cyati
[4, c. 47-48].

Bumora o0 eeKTHBHOCTI cIOCO0Y CYJOBOTIO 3aXHCTy HEOJHOPA30BO
BUCYBAJIacsl y CaMUX CYAOBHX PIIICHHSAX Ta y CYJOBil NMPaKTHII MiCTUTHCS
TIIyMa4eHH [[bOTO TTOHATTS.

3okpema, Benmuka [lanata Bepxosroro Cyny y HOCTaHOBI Bif 5 4epBHS
2018 poxy y cpasi Ne 338/180/17 Bukiana npaBoBUil BACHOBOK, BiATIOBITHO
JI0 SIKOTO 3aCTOCYBaHHSI KOHKPETHOT'O CIIOCO0Y 3aXHCTy IpaBa 3aJICKUTh 5K
BiJl BHIy Ta 3MiCTy NIPaBOBiTHOCHH, SIKi BHHUKJIH MK CTOPOHAMH, BiJ 3MICTY
MpaBa YM IHTEpeCy, 3a 3aXHCTOM SKOTO 3BepHyJacia 0coba, Tak 1 BiX
XapakTepy WOro MopyIeHHs, HEBU3HAHHS a00 OCHOPIOBAaHHS; TaKi MPaBo Yu
IHTEepec MalTh OYTH 3aXHMIIEHI CY/IOM y CIoci0, kUil € eeKTHBHUM, TOOTO
TaKyM, 0 BIAMOBIAa€ 3MICTY BIiAMOBIIHOrO MpaBa Yu IHTEPECY, XapaKTepy
HOro mopylIeHHs, HEeBU3HAHHS a00 OCIOPIOBAHHS Ta CHPUYMHEHUM MU
TUSHHSIMH Haciakam [5].

ToOTO OCHOBHHUMH CKIIQJIOBUMH C(QEKTHBHOCTI CIIOCOOY CYJOBOTO
3axWCTy, 32 BUCHOBKOM CYIy, € Te, 00 Takuil croci® OyB BH3HAYCHHU
3aKOHOJIAaBCTBOM a0O0 JIOTOBOPOM, HE CYNEpeurB HOMY, a TAKOX II00 Takni
cnoci0 y3roJpKyBaBesl 13 BHIOM Ta XapaKTepoM CIIPHHX IPaBOBIIHOCHH,
BIZIMOBilaJIa BU3HAYECHUM 3aKOHOJABCTBOM ISl 3aXMCTY HMOPYIICHUX IIPaB,
cB00OI Ta iIHTEpECiB MO3UBAYA CIIOCO0AM CYJJOBOTO 3aXHUCTY.

3okpema, O. JI. I'punaeHko mig eheKTHBHUM CITIOCOOOM CYA0BOTO 3aXUCTY
MPOIOHY€E PO3YMITH TaKHi CHoci0, mo: 1) mpu3BOIUTH 10 OakaHHX
HACJIJKIB; 2) Jjae y pe3ysbTari Horo 3acTocyBaHHs HaHOLIbIINN edeKT s
BiJTHOBJICHHSI FOPUIMYHOIO CTAHOBHIIA OCOOH, SIKE iICHYBAJIO JIO MOPYIICHHS
il mpaB 4M 3aKOHHHX iHTepeciB; 3) 3a0e3neuye IOHOBIICHHS TOPYLICHOTO
npaBa, € aJeKBaTHUM Ta NPOIOPLIHHUM HasBHUM oOcTaBUHaM; 4) SKIIO
TaKUH cI1ocid 3axXMCTy MOPYIIEHOTo IpaBa Yi 3aKOHHOTO iHTepecy oOpaHuid
mo3uBaueM; 5) sKIIo oOpaHuii 0c000F0, YK€ MPABO MOPYIICHO, 3aTabHUN 200
creLiaJIbHAH CII0ci0 3aXUCTy CBOTO IIPpaBa BU3HAYEHHUH 3aKOHOM, 1110 PETYIIIOE
BiJINIOBiTHI KOHKPETHI IPaBOBIIHOCHHH [6, c. 54, 55].

M. JI. KoxaHCBKa BBaXKae, IO B OCHOBY OILIHKH €(EKTUBHOCTI CIIOCOOY
3aXHUCTy TpaBa Mae OyTH TOKIAJCHUA TaKWi TOJNOBHHH KpUTEpiH, SK
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JIOCSITHEHHSI METH 3BEPHEHHA 10 cyxy abo mim 3axucty. B oOrpyHTyBanHs
i€l AyMKH BY€Ha HABOAWTH TaKMH NPHKIAI: «3BEPHEHHS 3 MO30BOM IIPO
BiIIIKOAYBAaHHS MOpPANbHOI IIKOJU B PO3Mipi OnHIEI TPHBHI HE CIIPHSE
pearizamii MeTH OTPUMaHHS TIOBHOTO BiIIKOIYBaHHS 3aTOMISTHOI MOPAIBHOI
IIKOJIM, @ HACTIPAB/i II03MBAY TAKHM YHHOM IIEPECIIiIy€ METy BU3HAHHS (aKTy
JIIICHOTO 3alOiSTHHS MOPAIFHOI ITKOAX. BodueBnab, A7 TAKOTO ITO3MBAYa LiTb
3aXUCTy [JEIo IHIIA, HDK Yy THX, XTO HAMaraerbCsi OTPHMATH IIOBHE
BIIIIKOAYBaHHS  MOPaNbHOI  IIKOAM Yy  TPOIIOBOMY  €KBiBaJICHT
[7,c. 134].

3 oray Ha 3a3HaveHe, HEOOXiTHO IMOTOAMTHUCS 3 THM, IO B CHCTEMI
KpHUTEpiiB e(QEeKTUBHOCTI CHOCO0y CyIOBOTO 3axXHCTy HOpYyIIEHHX abo
OCIIOPIOBaHUX TNpaB ab0 OXOPOHIOBAHMX 3aKOHOM IHTEPECIB € Takui
KpHUTEpiH, K BIAMOBIIHICTH 0OpaHOro crocoOy T MeTi, SIKy Hepeciigye
MO3WBAY Il 4ac 3BEPHEHHs JO Cyny. B bOMy acmekTi TakoX BaXIHUBO
BpaxyBaTH, [0 TaKa MeTa JOCHTh YacTO BIUIUBAE W Ha OOpaHHA HE TiJIbKH
HaMOLIBII e(DEeKTUBHOTO CIIOCOOY CYIOBOTO 3aXHUCTy, ayle Ime i Ha CyIOBY
FOPHUCIUKITIIO.

Kpim BiamoBigHOCTI CIOCO0Y CYIOBOTO 3aXMCTY METi 3BEPHEHHS /10 CYAY
3 TI030BOM NPO 33aXHCT CBOiX IpaB, CBOOOJ Ta OXOPOHIOBAHHX 3aKOHOM
iHTEepeciB Ta, BIANOBIJHO, JIOCATHEHHsS Takoi METH, JO KpuUTepiiB
e(hEeKTUBHOCTI CIMOCOOY CYJOBOrO 3aXHMCTy TaKOX CJIid  BiTHECTH:
BU3HAUYCHICTh Yy 3aKOHI YW JOrOBOpi; BIJCYTHICTh IHIIOrO, OLUIBII
e(eKTUBHOTO croco0y CyJOBOIO 3aXUCTy, BHU3HAYEHOTO 3aKOHOM abo
JIOTOBOPOM.
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DEVELOPMENT OF EUROPEAN PRINCIPLES
OF CIVIL PROCEDURE AND THEIR IMPLEMENTATION
IN THE CIVIL JUSTICE OF UKRAINE

PO3BUTOK €BPOIEACHKHUX MMPUHIIAIIB IABLILHOI'O
MPOIIECY TA IX IMINIEMEHTAIISA B IUBLJIBHE

CYAOUYHNHCTBO YKPAIHAN
Koroied S. O. Kopoen C. O.
Doctor of Juridical Sciences, Professor, QOKMOP WPUOUYHUX HAYK, Npoghecop,
Acting President BUKOHYIOUULL 0008 ’513KU npe3udeHma
Scientific Institute of Public Law Haykoeo-0ocaionuil incmumym
Kyiv, Ukraine nyoriyHoeo npasa

m. Kuis, Yrpaina

€BpoiHTerparis SK BIINOBIAHUNA IPOLEC, MOB’S3aHUH 13 CTBOPEHHSIM
yMoOB iHTerpanii Ykpainu no €spomneiicbkoro Coro3y, nepeadadae 30KkpemMa
VKpIIICHHS CYJOBHX OpPTaHiB, 3MII[HEHHS CYIOBOI BIAJX Ta MiABUINCHHA ii
e(heKTUBHOCTI (B1AMIOBIIHI MOJIOXKEHHS MICTATHCA B YTO/Ii TIPO ACOIIAII0 MK
Ykpainoto, 3 omgHiel cTtopoHn, Ta €BponeiickkuM Coro30M, €BpOIEHCHKIM
CHIBTOBAPHCTBOM 3 aTOMHOI €Heprii 1 IXHIMH JiepKaBaMHU-4JICHAMH, 3 THIIOT
cTopoHH, paTtuikoBaHiii 3akoHOM Ykpainm Big 16 BepecHs 2014 poxy
Ne 1678-VII). Lle mae BinOyBaTHCh 30KpeMa depe3 aJanTalliro 3aKOHOJaBCTBA
VYkpainm no  3akoHomaBctBa €C, MexaHi3MH  SKOI ~ BH3HAU€HO
3arajbHOJICPKABHOIO MPOrPaMOI0 aJamTaiii 3aKOHOJAaBCTBA YKpaiHH 0
3aKoHOJaBcTBa €Bporneiicbkoro Coro3y, 3aTBEpIXKEHOI 3aKOHOM YKpaiHu
Bizg 18 Oepesnst 2004 poky Ne 1629-1V. Ilpu npomy, siK BigomMo, 6arato akTiB
3akoHOaBcTBa €C NMPUCBSYEHO caMe LUBUILHOMY IpoLecy (CyIOYMHCTBY B
LIUBUIBHAX CIIpaBax), JIsI PO3BUTKY SKOIO BaromMe 3HAa4YEeHHS MaloTh
BiNOBiTHI IPUHIIHIIA, IKi BUCTYNAIOTh KJIFOYOBIMH BEKTOPAMH HE JTUIIIE JIS
BIOCKOHAJICHHS NHBUIBHOTO TIPOIECYalbHOTO 3aKOHOAABCTBA Ta HOTO
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TIIyMa4deHHsI IpU 3iHCHEHHI NPaBOCYA/s, a i PO3BUTKY HAayKH IMBIJIHHOTO
NIPOLIECYAJIHOTO TpaBa SIK BiJIOBiZHI OCHOBOIIOJIOXHI TEOPETUYHI 3acalu
[UBUTEHOTO TPOLIECY.

Ha piBHi 3akoHOmaBctBa €C icHye HeKiIbKa CaMOCTIHHHX aKTiB,
OPUHHATAX B PIi3HI Yach, Oe3MOCepeHhO NPUCBAYCHUX NPUHIHIIAM
OUBUTBHOTO Tmporiecy. OmHAM 13 TMepmuX CHCTEMHHX akTiB Oyma
Pexomenmamist Ne R (84) 5 Komitery MinictpiB Pagn €Bponm nepxxaBam-
YieHaM IIOA0 INPHHIMIIB LUBIIBHOIO CYIOYMHCTBA, CIPSIMOBAHUX Ha
BIOCKOHaJIeHHs] (YHKILIOHYBaHHs mpaBocymis (npuitHata Kowmiterom
MinictpiB 28 mororo 1984 p. Ha 367-oMy 3aciiaHHi 3aCTyIHUKIB
minictpiB) [1, c. 328-331]. IlpuaHiun 1 moB’s3anHuid i3 3a0e3nedeHHAM
CBOEYACHOTO  CYyJIOBOTO  po3MIsiAy  (BKJIIOYAIOYM — BXHTTS — 3aXOJiB
MPOLECYAIFHOTO BIUIMBY a00 3aCTOCYBaHHS IMPOLIECYIbHUX HACIIJIKIB 10
YYaCHHUKIB TIPOLIECY 3a HEBUKOHAHHS IIPOLECYalbHUX OOOB’S3KIB Y
BCTaHOBNICHUH cTpok). [lpuHimm 2 mnependadae pearyBaHHA CyAy Ha
3JI0BXKUBAHHS TPOLICCYyaIbHUMH TIPaBaMH, 30KpeMa MPaBoOM Ha 3BEpHEHHS JI0
cyny (BKIIIOUAIOUM YXBaJEHHS PIMICHHS Yy CIpaBi y CHPOIICHOMY MOPSIKY,
HaKJIaJICHHA Ha ITI0 CTOPOHY ITpady abo MOKIaACHHS BiAITKOAYBaHHS 30UTKIB
iHIIIHA CTOpOHIi, 1MO30aBJIEHHS MpaBa Ha BIANOBIAHY NPOIECYAIBHY [il0).
[Mpunimn 3 crocyeTbcs akTHBHOI poOJi Cyqy B 3a0e3le4eHHi MIBHUIIKOTO
3MIMCHEHHS MNPOBA/DKEHHS, 13 JOTPHUMAaHHSIM TIpaB CTOPIH (BKJIHOYAIOYH
MOBHOBA)XECHHSI BUMAaraTH BiJl CTOPiH HEOOXIIHMX PO3’SICHEHb 1 CBilYEHb Ta
0COOHCTOT SIBKM, TOPKATHCH IUTaHb ITpaBa Toulo). [IpuHimn 4 cnpsiMoBaHui Ha
3alpOBa/PKEHHS TIMCHMOBOIO NpOBaJDKeHHs. [IpuHumm 5 3abe3nedye oOMiH
3MarajJbHIMH IariepamMy Ha OiJIbLI paHHBOMY €Talli POBa/KEHHS (BKIIOYAI0UN
3a00pOHY JUIs anessIniiiHOTO Cy Iy PO3IJIsIaTH OOCTaBUHH 1 TOKa3H, sIKi He Oyin
NpeJICTaBIIeH] Cyly Mepiol iHCTaHIil, OKpiM NMeBHUX BHNajikis). [Tpunimm 6
3abe3reuye MOBHOTY, 3aKOHHICTh 1 OOTPYHTOBAHICTH CY[OBOTO DIIICHHS Ta
HOro yxXBaJeHHS OZpa3y IICIS 3aBEpIUECHHS PO3IIAY CHpaBd (BKIIOYAIOUH
HEOoOXiTHICTE BiOOpayKeHHS B PillIeHH] BCiX TUTaHb, ITOB’I3aHUX 3 BUMOTAMH i
3anepedeHHssMu cTopi). [lpuHuun 7 ¢aktuuHo nependadae 3a0OpoHY Ha
npen’sBICHHS TOTOXKHHX II030BIB ITCS YXBaJICHHS CYAOBOrO PIllICHHS.
[MpuHiMn 8§ cnpsIMOBaHW Ha TPHCKOPEHHS BHPIIICHHS CIOPIB IIISIXOM
3alpOBa/DKEHHS  CHIPOLIEHHMX IPOBa/DKEHb JUIsl IIEBHHX Kareropiii abo
HEBIZIKJIAJHUX CIPaB, iX po3rJisy O0e3 NpOBEIeHHs! CyI0BOrO 3aCilaHHsI TOLIO.
[Mpunimn 9 3abe3neuye (QyHKIIOHYBaHHS PI3HHX EJIEKTPOHHHX PEECTPIB 1
BUKOPUCTaHHs HACyYacHIIHUX TEXHIYHHUX 3aC00iB.

Bonnowac paniue, 1o nossu Bkazanux Pexomennaniii Ne R (84) 5, Oymu
NpUIHATI IHIII OKpeMi aKTH, IOB’s3aHi 13 3a0e3nevyeHHsIM e(eKTHBHOCTI
UBUTBHOTO TPOIIECY Ta TapaHTill MpaB HOTO YYaCHWKIB, MOJOXKECHHS SIKIX
(hakTH4HO € mpuHIHIIAMU. 30KpeMa, Pe3omtoriero (76) 5 Komitery MiHicTpiB
Pagm €Bpomm mpo Oe30mIIaTHY NPaBOBY [OIMOMOTY B IIUBUIBHUX,
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rOCHO/AapChKUX 1 aaMiHICTpaTWBHUX crpaBax (mpuiiHsata Kowmiterom
MiunictpiB 18 mororo 1976 p. Ha 254-oMy 3acimaHHI 3aCTyIHUKIB
MiHicTpiB) [1, c. 297] Oymo peKOMEHIOBaHO YypsaaM JIepiKaB-yJacHHIb
HaJgaBaTH, Ha THX JK€ YMOBax, INO BJACHHM TpoMaisHaM, 0e30IUIaTHY
NpPaBoOBy JOIOMOTY IO LWBIIBHUX, TOCHONAPCHKUX 1 aIMiHICTPAaTHBHHX
CIpaBax, HE3aJe)KHO Bill XapakTepy Cyay, SKAH 3MIACHIOE FOPUCIUKIIIIO.
Hacrynaa Pesomronis (78) 8 Kowmitery MinictpiB Pagm €Bpomnm mpo
0e30IUIaTHY TPABOBY JOTOMOTY 1 IOPHAWYHI KOHCYJIbTalii (mpuitHATA
Kowmirerom MinicTpiB 2 6epesnst 1978 p. Ha 284-oMy 3aciiaHHI 3aCTYITHUKIB
MinicTpiB) [1, c. 298-303] 3ampoBamKye 0€30IUTATHY MMPABOBY IOMOMOTY 5K
rapanTiro 3a0e3IedYeHHs IpaBa Ha JIOCTYI J0 TPaBOCYAJS 1 ClIpaBeaINBUI
CYIOBHI pO3TJISA, 30KpeMa Uit oci0, ski mepe0yBaloTh B CKOHOMIYHO
HECIIPUATIMBOMY  CTAQHOBHMII  (BKJIIOYAlOYM  TOIIMPEHHS  HaJaHHS
Oe3ornTaTHOI TPaBOBOi a00 iHIMMX GOPM JOIOMOTH Ha BCi CyIOBi iHCTaHIIIi
(IMBiMTBHI, KpEMIHABHI, TOCTIONAPCHKI, aIMIHICTPaTHBHI, COITiaJIbHI TOIIO) Ta
Ha BCi 3MaraibHi a00 He3MarallbHi MPOIECH, He3alle)kKHO BiJl TOTO, B SIKid
SIKOCT1 BUCTYTIAIOTh BiIMOBiTHI 0coOm). Ba)xmBoT0 I IIUBITEHOTO TIPOLIECY
Takok ctanma Pexomenmarist Ne R (81) 7 Komitrery MinictpiB Pamu €Bpornn
JeprKkaBaM-4iIeHaM LI0JI0 3aXO/iB, II0 IMOJIETIIYIOTh JOCTYII 10 NPaBOCYALS
(npuiinsita  Komitetom Minictpie 14 tpaBus 1981 p. Ha 68-omy
3aciganHi) [1, ¢. 294-297], sika 3 omHOro OOKy mepeadavae iHPOPMYBaHHS
IPOMAJICHKOCTI MPO MICIE3HAXOMKCHHS 1 KOMIICTEHIIIO CY/IiB, @ TAKOX PO
TIOPSIIOK 3BEPHEHHS 70 CyIy a0o X 3aXHCTy CBOiX IHTEpECiB B CyJIOBOMY
MOPSIAKY, a 3 IHIIOro OOKy CHpsIMOBaHa Ha BJIOCKOHAIEHHS NpOLERyp
CYJIOBOT'O TPOBADKEHHS, 30KpeMa IepeadadyeHo: CHPHSIHHS MPUMHPEHHIO
abo, Jie 1ie HaJIeXHO, 320X04YEHHs CTOPIH JI0 MPUMHUPEHHS a00 APYKHBOTO
BPETYJIOBAHHS CIOpPY /IO 3allOYaTKyBaHHsS CYyJIOBOTO ITPOBa/DKEHHSA a00 B
HOT0 XO7i; IPUCKOPEHHS MPOBA/DKECHHS, 30KpeMa 3arpoBa/DKEHHS 3aX0[IiB
BIZIHOCHO HEONPOTECTOBAHMX a00 HE3alepeyHMX IMO30BHHX BHMOT, 331
BUHECCHHS  OCTATOYHOTO  pIMICHHS  IIBUAKO, 0e3  HemoTpiOHMX
(dopmasnbHOCTEH, 0COOMCTOI SIBKM B CyJ 4YM 3aiiBUX BHTpaT (30KpeMa
3alpoBa/DKEHHS CHPOIICHOTO MOPAAKY Uil Majo3HAauHHX CIpaBu 0e3
HETNOTPiOHUX CYAOBUX 3acCilaHb i OOMEKEHHS MIpaBa Ha OCKap>KEeHHS B TAaKUX
CrpaBax); MMUTaHHS PO3YMHOCTI CYZOBHX BUTpAT Ta iX kKoMmeHcauii. Okpemo
Oyno npwuitnato Pexomennanito Ne R (95)5 Kowmirery Minictpie Panun
€BponM  Jiep)KaBaM-WwieHaM I0J0 3alpoBaJDKEHHS Ta ITOKpAIeHHS
(YyHKLIOHYBaHHS CHUCTEM 1 TIpOLENYp OCKapKeHHS [0 LMBUIBHUX 1
rocrojapceKux crpasax (npuitaara Komiterom MinicTpiB 7 motoro 1995 p.
Ha 528-oMy 3acigaHHi 3acTyIHHKIB MiHicTpiB) [1, c¢. 332-336].

Pazom 3 TiM, HalOUTBII CydacHUM akTOM 3aKoHOmaBcTBa €C B 3a3HaUeHI
cepi crana Pesomromist €Bponeiicbkoro [MapmamenTy Binx 4 mumas 2017 poxy
3 pekoMmeHpamisMu Komicii 100 CHOUTBPHAX MIHIMAaTbHUX CTaHIAPTIB
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LUBUIBHOTO mpouecy B €Bporneiickkomy Corosi (2015/2084(INL)) (mami —
Pe3omrowist), nonatkom 1o sikoi € Jlupekrusa €sporneiicskoro [lapnamenty ta
Pagm mpo cmimbHI MiHIManbHI CTaHAAPTH IMBLUIFHOTO TIpoOIeCy B
€pporeiicekoMy Corosi (mami — AupexTiBa), a Takoxk PexoMenmartii mo miei
HupextuBn (mami — Pexomenpamii) [2]. Bkasani cminpHI MiHIMadbHI
CTaHAApPTH [UBUIBHOTO CYNOYMHCTBA, fAK 3a3HadeHO B PexomeHpamisix,
BiOOpaXaroTh  3arajxbHUN KOHceHcyc MO0 TPHUHIUMIB MPaKTUKA
IUBITIBHOTO CYZIOUHHCTBA. V 3B’s13Ky 3 UM BKa3zaHa JlupekTuBa BMlLuye BCI
Ti TPHHIMIM LUBUIBHOTO TIpollecy, sKi paHime OynM 3akpiluieHi y
BimnoBigHux Pekomenmariisix Komitery Minictpis Pamgu €ppormu. A
HEOOXiTHICTh TPUHHATTS BKAa3aHOTO aKTa, SK 3a3HAYCHO Yy 1L 3
Pexomennamiii, 3yMOBJ€Ha THM, IO HAIiOHAIbHI IpaBWja LUBLIEHOTO
NPOLIECY JIepKaB-WICHIB 3HAYHO PI3HATHCS, YaCTO 3 TOUKH 30pY HESIKHX
(hyHIaMEHTAIPHUX TIPOIECyaTbHUX NPUHIMINB Ta TapaHTiH, IO CTBOPIOE
pPH3HMK TOTO, IO B3a€EMHA JOBipa MIX CyJOBUMH OpraHaMH MoXke OyTh
migipBaHa. 3 OTsIQy Ha [e, sK 3a3HadyeHo y nm. W Pesomromii, cucrema
CHUTBHUX MiHIManbHUX cTaHaapTiB Coro3y y (opMi MPHUHIUITB Ta IPaBIII
CIlyTyBaTHME TIEPIIMM KPOKOM 0 30JMKEHHS HaliOHAIBHHX HOPM IOAO
IUBUTBHOTO TIPOIIECY, BCTAaHOBIIOIOYM OalaHC MK OCHOBHHMH IIpaBaMU
CTOpIH y crpaBi B iHTepecax IOBHOI B3a€MHOI HOBIpM MK CYJOBHMH
cUCTEeMaMU JIepKaB-4JIeHIB; Taki MiHIMalbHi craHnapTu Ha piBHI Coro3y
MOXYTh CHPHUSTH MOJEpPHI3alil HalllOHaJbHUX MPOBAJPKEHb, PIBHUM yMOBaM
Juiss Oi3HeCy Ta TiJBHMIIEHHIO EKOHOMIYHOTO 3POCTaHHS, IiIBUIIYIOYH
e(peKTUBHICTB Ta Pe3yJIbTATUBHICTh CY/I0BUX CUCTEM, BOJIHOYAC MOJIETITYI0UH
JIOCTYI 'poMaJisiH 710 ipaBocyans B Coro3i.

Bci i3 BUIIeHaBeICHNX €BPONCHCHKUX MPUHIUITIB IUBUILHOTO MPOLIECY B
Tl un iHmIH Gopmi Oyno BrineHo B LuBumpHMI mponecyanbHUI KOmekc
VYxpainn. BomHowac po3KpuTTS 3MicTy (TJIyMadeHHs) TOTO YH IHIIOTO
MPUHIONIY Ma€ BiIOyBAaTHCh SIK 3 ypaxyBaHHIM ITOJIOXKEHb BHIE3a3HAYCHUX
Pexomennamiit Komitery MinictpiB Pagm €Bpomnm, Tak i BHIEBKa3aHHX
CHUTbHUX MIHIMQJIBHUX CTaHIAPTIB IUBUILHOTO TPOLECY, 13 OJHOYACHUM
3actocyBaHHsM npakTuku C€CIIJI CTOCOBHO TiyMauyeHHs THX TOJIOKEHb
KonBennii, ski BH3HAYAIOTh TOM YW IHIIMHA TPHUHIUI CYAOYNHCTBA, SKHA
OB’ sI3aHUH SIK i3 3a0e3Me4YeHHsM IIpaBa Ha JIOCTYI JI0 MPaBOCYAIs, TaK i
CHpaBeUIMBUM CYAOBHM PO3IIISIOM.
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OCOBHCTI HEMAMHOBI ITIPABA TBOPIIS
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MO0 MAMHOBUMMU [IPABAMU
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candidate of juridical sciences, KAHOUOam 10puOUYHUX HAYK,
Kyiv, Ukraine M. Kuis, Yrpaina

Ha cporomHimHiii JeHb TBOpElLb CYMDKHHX IpaB HE BHIUISETHCS, a HE
[uBineHUM KOmEeKcOM YKpaiHw, a Hi 3akoHoM Ykpainu «IIpo aBTOpChHKE
NPaBo 1 CyMIXKHI paBay sIK Cy0’ €KT CyMDKHHX TpaB. He BuokpemiieHi Horo
ocobucti HemalHOBI TpaBa i B crarTi 37 3akoHy Ykpainu «IIpo aBropcbke
NIPaBo 1 CyMDKHI IIpaBay, sSKa MPUCBSUYCHA OCOONCTUM HEMalfHOBHM IIpaBaM
Cy0’€KTIB CyMDKHHX TpaB (Xo4ya, 0COOMCTI HEMalHOBI HpaBa (AKTUIHHX
TBOPIIB CYO’ €KTIB CyMDKHHX TIpaB 3aKpiluleHi B Jedknx (opmax
pO3TOpAKaHH MalHOBHMHU TIpaBaMH Ha 00 €KTH CyMDKHHUX MpaB 3TiITHO
HusineHOTO KOmekcy Ykpainu, 3akony Yipainm «lIpo aBTOpCBKE TpaBo i
CYMDXKHI MpaBa» Mpo 10 HaMH Oyzie 3a3Ha4YeHO HWXKYE B TEKCTI poboTH). Xoua
npu 1upoMy 3rigHo cr. 423 [uineHoro kozekcy Ykpainu «1. Ocobuctumu
HEMafHOBMMH TIpaBaMH iHTEIEKTyaJbHOI BIACHOCTI €: 1) MpaBo Ha BH3HAHHA
JIFOTUHHU TBOPIIEM (aBTOPOM, BUKOHABIIEM, BUHAXIJTHUKOM TOIII0) 00 €KTa IpaBa
IHTEJIEKTYaIbHOI BJIACHOCTI; 2) TPAaBO MEPEIIKOKATH OYIb-SKOMY HOCSTaHHIO
Ha MPaBO IHTENCKTYaIbHOI BJIACHOCTI, 3JaTHOMY 3aBIaTH IIKOJU YECTI UM
penyramii  TBOpHs ~ 00’€kTa  mpaBa  IHTENEKTyalbHOI  BJIACHOCTI;
3) iHmi ocoOucTi HEMAHHOBI NpaBa IHTEIEKTYaJIbHOI BJIACHOCTI, BCTAHOBJICHI
3aKOHOM. 2. OcoOuCTI HeMaifHOBI TpaBa IHTENIEKTYaJbHOI BIACHOCTI HaJIeXKaTh
TBOPILIEBI 00’ €KTa IIPaBa iHTENEKTYaJIbHOI BIACHOCTI. Y BHIIAJKAX, TIepeI0adeHIX
3aKOHOM, OCOOWCTI HEMaiHOBI TpaBa IHTENEKTyaIbHOI BIACHOCTI MOXYTh
HaJieXKaTH iHmMM ocobam. 3. OcoOmcTi HeMaifHOBI TpaBa IHTENEKTYaTbHOL
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BJIACHOCTI HE 3aJIe)KaTh BiJ MaiHOBHMX IIpaB IHTEIEKTYyaJIbHOI BIAcHOCTI. 4.
OcoOucti HeMmaifHOBI IpaBa IHTENIEKTyalbHOI BJIACHOCTI HE MOXYTh
BiTUIyKyBaTHCS (TIepeIaBaTUCs), 32 BUHITKAMH, BCTAHOBJICHUMHE 3aKOHOM» [1]. 1
X0ua 3TiIHO BHIIE 3a3HAYEHOrO IMOJIOKeHHs LIMBITBHOTO Komekcy YKpaiHu
0COOMCTI HEMAaHOBI IpaBa TBOPIIA 1| MAIHOBI IIpaBa TBOPIIA iCHYIOTH HE3aJIEKHO
Ta BIJOKPEMJIEHO OJHE Bil OJHOTO BBAKAEMO 3a JOULIFHE BHCIOBUTH BIACHY
TOYKY 30py 3 JAHOTO IMTaHH:. BiOKpeMIIeHICTh OMIATae HE B TOMY, I1I0 TBOPELb
CYMDKHHX TIpaB MOXKE HE HaIUIATHCA MafHOBHMH IIPaBaMH, BiZOKPEMIICHICTH
TMOJISITAE B TOMY, IO Cy0’€KTH CyMDKHHX TpaB 3[IHCHIOIOTH PO3IOPSIKAHHS
MalHOBUMH IIpaBaMH Ha 00’€KTH CyMDKHHUX IIpaB 1 LIO NPH LOMY, OCOOHCTI
HEMalHOBI TIpaBa JIMINAIOTHCS 3a CyO €KTaMHM CyMDKHHX TipaB. ToOTo,
PO3MOPSIKAHHS 3/1IHCHIOETHCS B MEKaxX HAJIEKHIX MaifHOBHX IpaB. Ha kopucTb
TOT0, III0 OCOOMCTI HEMAHHOBI IpaBa Ta MaHOBI IpaBa BCE K TaKH HEPO3PUBHO
3B’s13aHI MK COOO0 CBIMUMTH MonoxeHHs L{uBinbHOTO Komekcy YKpaiHu, 1o
BU3HAYAE SKpa3 3MICT IpaBa IHTENEKTyaJIbHOI BJIACHOCTI, SIKMH CTAHOBIISTH
0COOWCTI HEMAfHOBI TIpaBa Ta MaHOBI paBa. Tak, 3rigHo cT. 418 LuBimEHOTO
Konekcy Ykpainu «1. IIpaBo iHTeneKkTyaqpHOI BIACHOCTI — Iie TIPaBO 0COOH Ha
pe3yNbTaT IHTENEKTYaJ bHOI, TBOPUOI MiSUIBHOCTI a00 Ha iHIMHMIT 00’€KT mpaBa
IHTENIEeKTyaIbHOI BIACHOCTI, BU3Ha4YeHNH M KomekcoM Ta iHIIMM 3aKOHOM. 2.
[TpaBo iHTeNneKTyaabHOI BIACHOCTI CTAHOBJISATH OCOOMCTI HEMAiHOBI IpaBa
IHTEJIeKTyaIbHOT BJIacHOCTI Ta (a00) MalfHOBI MpaBa IHTEJIEKTYaIbHOI BIACHOCTI,
3MICT SIKMX I[O/I0 TEBHHUX OO’€KTIB TpaBa IHTEJEKTyalbHOI BIACHOCTI
BU3HauyaeThesl 1M Konekcom Ta iHmmM 3akoHoM. 3. TIpaBo iHTENeKTyaJlbHOI
BlacHocTi € HemopymHuM. Hixtro He Moke Oyt m030aBieHMil IpaBa
IHTEJIEKTYaIbHOI BIIACHOCTI UM OOMEXEHUH y HOro 3[1HCHEeHH], KpIM BUIAJIKIB,
nepenOadeHNX 3aKOHOMY [1].

To6T1o, BUXOAAYM i3 PO3yMIHHS TpaBa IHTENEKTyaJbHOI BIACHOCTI, IIO
Hazaersest L{uBiTbHUM KoJieKcoM YKpaiHH MOXHA TOBOPUTH PO TE, IO 1PO
BUHHWKHEHHS IpaBa IHTEJIEKTYaJIbHOI BIACHOCTI MOXXKHA TOBOPHUTHU JIMIIE Y
BHIIA/IKAX, KOJIM BUHUKAIOTH SIK OCOOMCTI HEMalfHOBI ITpaBa iHTENEKTYaIbHOI
BJIACHOCTI, TaK i MaifHOBI IpaBa IHTeNEeKTyalIbHOI BlIacHOCTI. YoMy, Ha JyMKY
aBTOpa, 0COOMCTI HEMAMHOBI ITPaBa TBOPLS CYMDKHUX NPaB € MiAIPYHTIM IS
HaJIeHHs HOTO MaitHOBMMHU TpaBamu? HasBHICTH 0cOOMCTHX HEMalHOBHUX
npaB TBOPLS € MIAIPYHTAM Uil HaJlUIeHHs HOro MalHOBUMHM IIpaBaMH,
OCKUIbKM (DAaKT 3aKpiIJIeHHs OCOOMCTHX HEMalHOBHX MNpaB € (DaKTHYHO
BU3HaHHSIM 0Ci0 TBOpIsiMHU. Tak, 3rimHo 4. 1 cT. 421 [[UBLIEHOTO KOJCKCY
VYxpainn «l. Cy0’exTamMu mpaBa IHTENEKTYaJIbHOI BIIACHOCTI €: TBOpELb
(TBopIi) 00’€KTa mpaBa IHTENEKTyaJbHOI BJIACHOCTI (@BTOp, BHKOHABEIlb,
BHUHAXIJHHK TOMIO) T4 1HII YYaCHUKU IUBUIBHUX BIIHOCHH, SKAM HAJICXKATh
ocobucti HemaliHOBI Ta (a00) MaifHOBI IpaBa iHTEIIEKTYaJbHOI BIACHOCTI
BiINOBigHO 10 mboro Koxpekcy, iHIIOTO 3aKOHY 9u JOroBOpy» [1].
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Hapasi 3akpimieHHS 0coOMCTMX HEMalHOBUX IIpaB 3a HEBH3HAHUMH
TBOPISIMU BiIOYBa€ThCsl 3TiTHO TakuxX ()OPM PO3HOPSPKaHHS MaltHOBUMH
mpaBaMy Ha 00’€KTH CYMDKHHX TIpaB SK TPYJOBHH JOTOBIp (KOHTPAKT) B
YaCTHHI PO3IOIUTY MAaHOBHUX MpaB Ha CIYKOOBHH 00’€KT CyMIKHHUX IpaB
(4. 1 ct1. 14 3axony Ykpainn «IIpo aBTOopchke mpaBo i CymixHi mpaBay, 4. 1
cT. 429 {uBiIBHOTO KOJEKCY YKpaiHH), JOTOBIp CTBOPEHHS 32 3aMOBJICHHSM
1 BUKOpHCTaHHA 00’ €KTy cyMiXHHX TpaB (4. 1 cr. 15 3akony Ykpainu «IIpo
aBTOPCBHKE MpaBO 1 CyMikHI mpaBay, 4. 1 cT. 430 LuBinbHOTO KOJEKCY
Yxpainu). [IpoTe, HagieHHs MaiilHOBUMH ITpaBaMH 3TiHO 3rafaHux (opm
PO3IOPSIIDKaHHS B KOHTEKCTI TPYAOBOTO JOrOBOPY (KOHTPAKTy) B YaCTHHI
po3Ioaily MaHHOBMX IIpaB Ha CiIy>)KOOBHH 00’€KT CYMDKHUX IIpaB
BiZIOYBa€TbCS TaKMM YMHOM, IO 3TiTHO IMOJOXeHb L[MBiMTBHOTO KOIEKCY
VYkpaiHu Taki MaiiHOBI IpaBa HajeXaTh CHUIHO (AKTUYHOMY TBOPIIIO
ciry’k00BOT0 00’€KTa, B TOMY YHCII i CYMDXXHHX TIpaB Ta poOOTONABITIO (ab3a1l
1 4. 2 cr. 429 IluBinbHOTO KOAEKCY YKpaiHM), 3TiJHO X MOJ0KEHb 3aKOHY
Yxpainu «IIpo aBTOpCchKe NMpaBo i CyMiXKHI ITpaBay, 3a 3araJIbHAM TIPaBHIIOM,
MaifHOBI IpaBa MEPEXOIATh A0 POOOTOMABI B MMOBHOMY O0CS3i B MOMEHT
CTBOpeHHA Takoro 00’ekty (4. 2 ct. 14 3akony Ykpainum «IIpo aBTopcrke
MpaBo i CyMiXKHI TpaBay»). 3ayBa)XHMO IPH IBOMY, IIIO BUCIIOBIICHI TyMKH
aBTOpPa CTOCYIOTBCS JIMILIE CTBOPEHHSI CIIy)KOOBOTO 00’€KTY CYMDKHHMX HpaB
HE M1 4ac MPOXOJKEHHS BICHKOBOT CITy»KOH, OCKIJIBKH 3aKOHO/IABLIEM SIK Ha
piHi [luBinsHOTO KOMEKCY YKpainu, Tak i 3akony Ykpainu «IIpo aBTOpCchKe
NPaBo 1 CyMiXHI TIpaBay» JUIs CIy>KOOBUX 00’€KTIB, III0 CTBOPIOFOTHCS ITij1 4ac
MIPOXOJKEHHS BINCHKOBOT CITyKOU repe10aueHo BiAMIHHUHN MOPSIJIOK, 3 SKUM
aBTOpP HE MOXKE HE TIOTOJTUTHUCS.

[lo cTOCOBHO NOTOBOPY CTBOPCHHS 32 3aMOBIICHHSIM 00’ €KTY CYMIKHHX
IpaB Ta WOT0 BHKOPUCTAHHS, TO BCTAHOBIIOETHCS HACTYNHA HAJICKHICTh
ocobucTX HeMaiHOBHX TpaB 3rimHO 4. 1 cr. 430 I[MBiTPHOTO KOJCKCY
Vkpaian «1. OcoOucTi HeMaiHOBI TpaBa IHTENEKTyalbHOI BIACHOCTI Ha
00’€KT, CTBOPCHUH 32 3aMOBJICHHSIM, HaJIeKaTh TBOPIIEBI IIHOTO 00’€kTa. Y
BUMAAKAX, MEpPea0ayeHUX 3aKOHOM, OKpPeMi OCOOMCTI HEMaiHOBI IpaBa
IHTEJIEKTYaIbHOI BJIACHOCTI Ha Takuil 00’€KT HaJeKaTh 3aMOBHHKOBI» [1],
3rigHo X 4. | cT. 15 3akony Ykpainu «Ilpo aBTOpchKe mpaBo i CyMiXHI
mpaBa» «l. OcoOucTi HEMaifHOBI aBTOPCHKI MpaBa Ha TBip, CTBOPCHHIA 3a
3aMOBJICHHSIM, HaJIe)KaTh aBTOPY» [2].

[Ilo cTOCOBHO HAJICKHOCTI MaWHOBUX MpaB, TO 3rigHO 4. 2 cT. 430
[luBinbHOTO KOmEKCY VYkpainum «2. MaifHOBI IpaBa iHTEJIEKTYyaJIbHOT
BJIACHOCTI Ha 00’€KT, CTBOPEHUH 32 3aMOBJICHHSIM, HaJIeXKaTh TBOPLIEB] ILOTO
00’ekTa Ta 3aMOBHHKOBI CIUIbHO, SKIIO iHIE HE BCTAHOBJICHO JIOTOBOPOM
a6o 3akoHOM» [1]. 3rimuo x 4. 2 cT. 15 3akony Ykpainu «IIpo aBTopchke
mpaBo i CyMDKHI mpaBa» «2. MaiHOBI mpaBa Ha TBIp, CTBOPEHHH 3a
3aMOBJICHHSIM, TIEPEXOIATh 10 3aMOBHHMKA 3 MOMEHTY CTBOPEHHS TBOPY Y
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MOBHOMY CKJIaji, SIKIIO IHIIE HE IepeadadeHo JIOTOBOPOM 3aMOBIICHHS.
MaiiHOBI IpaBa IHTENEKTyalbHOi BIACHOCTI Ha TBIp 00pPa30TBOPYOTO
MHCTENTBA, CTBOPEHHMH 3a 3aMOBICHHSAM (KpiM TBOpY, CHELiaJbHO
CTBOPEHOTO SIK €JIEMEHT KOMIT IOTEpPHOI IIporpaMu), HalexaThb HOoro aBTopy,
SIKIIIO iHIIIE HE BCTAHOBJICHO IOTOBOPOM a00 3aKOHOMY [2].

TakuMm dYuHOM, BBa)Ka€EMO, MO0 OCOOWCTI HEMAHHOBI IIpaBa TBOPIS €
JACHO MIATPYHTSIM JJIS HAAUICHHS WOTO 1 MAaifHOBUMHM TpaBaMH, OCKIIBKH
MPaBO IHTENIEKTYaJIbHOI BIACHOCTI € HEMOPYITHHM Ta HE MOXXE iCHYBaTH
yciyeHo, TOOTO HUISAXOM ICHYBaHHs JIMIIE OCOOMCTHX HEMailHOBHX IIpaB.
To06TO, BUXOAUTE CUTYAILis, 1110 0c00a, KA € PaKTHIHUM TBOPLIEM 1 CTBOpHIIA
00’€KT CyMDKHUX MPaB HE Ma€ HISKUX MAafHOBUX IPaB, HE MOXKE BiJIIOBITHO
POBIIOPSIDKATHCS TaKMMH MaiHOBHMH IpaBaMH, BHCTYIAaTH CTOPOHOIO
JIOTOBOPIB y cdepi po3mopspKkaHHS MAHHOBUME TIpaBaMH Ha 00’ €KTH
CYMDKHHX TIpaB Ta 3[IHCHIOBAaTH 3aXWCT TaKWX IIpaB. bimsm Toro,
KoncTturyniero YkpaiHu HaJaroThCsl BUCOKI TapaHTii B IIbOMY aCHEKTi 3TiJHO
MOJIOXKEeHb CT. 41, 54, a ToMy moHamiNeHHS (AaKTUYHUX TBOPIIB IPABOM
IHTEeNeKTyaIbHOI BIIACHOCTI B MOBHOMY 00cs3i Oyae BiAMOBimaTH TaHUM
TapaHTisIM.

Jliteparypa:
1. HusiumeHmit xomexc VYkpainm URL: https://zakon.rada.gov.ua/
laws/show/435-15#Text
2. 3akoH Ykpainu «IIpo aBTOpchke mpaBo i cymixkai mpasa» URL:
https://zakon.rada.gov.ua/laws/show/2811-20#Text
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[IpoTsiroM ocTaHHIX POKIB IMBLIbHE 3aKOHOMABCTBO YKpaiHM aKTHBHO
OHOBJIFOETHLCS 3 METOIO HOTO rapMoHi3allii i3 mpaBom €Bporneiicbkoro Cor3y.
BogHouac okpemi WOro IMONOKEHHS 3aIMIIAIOTECA HEIOCKOHAIUMH, a
MOJICKY/IN B3araji YCKJIQJHIOIOTh MPOIIEC 3aXUCTY NpaB YYaCHHUKIB IUBIUTbHUX
MIPaBOBITHOCHH.

3okpema, ctarts 20 3akoHy Ykpainu «IIpo ToBapucTBa 3 00MEXKEHOIO Ta
JI0ZIATKOBOIO BiAmoBinanbsHicTIo» Bifg 06.02.2018 p. BcTaHOBIIOE NepeBaXKHE
IIPaBO yYacHHKa TOBAPHCTBA HA MPUI0aHHs YaCTKU (YaCTUHM YACTKH) IHIIOTO
YYacHHKA TOBApHCTBA, IIO NMPOAAETHCS TpeTit ocobi. [Topsmox peamizamii
IILOTO NpaBa PerysroeThes 4. 3 miel crarTi. Tak, y9JacHUK TOBApHUCTBA, KU
Ma€ HaMip TPOAATH CBOIO YacTKy (YacTHHY dYacTKH) TpeTid o0coOi,
3000B’s13aHMIA THCEMOBO TTOBIIOMHUTH TIPO i€ iHIINX yJaCHHUKIB TOBAPHCTBA
Ta NoiH(GoOpMyBaTH MpO MLiHY Ta PO3MIP YACTKH, WO BiAUYXKYETHCS, IHIII
YMOBH TaKoro MpoJaxy. SIKIIo ’o/ieH 3 y4aCHHUKIB TOBApUCTBa MPOTIroM 30
JTHIB 3 1aTH OTPUMAHHS ITOBIIOMIIEHHS NP0 HAMIp YYaCHUKA MPOAATH YACTKY
(J4acTUHY YacTKH) HE MOBIJIOMUB MHCbMOBO YYaCHHKA, SKUH MPOJAE YACTKY
(J4acTMHY 4YacTKM), IPO HaMip CKOPHCTATUCS CBOIM IEPEBAKHUM IIPABOM,
BBa)KAEThCS, 1110 TAKUI yYaCHUK TOBApHCTBA HA/laB CBOIO 3rojy Ha 31 neHs 3
JlaT OTPUMaHHS NOBIOMJICHHS, 1 TaKa YacTKa (YacTHHA YacTKN) MOXe OyTH
BiZIUyXKEHa TpeTiii ocobi Ha yMoBax, sKi OyJIM IMOBIIOMIIEHI y4acHHKaM
ToBapuctaa [1].

YactuHa 4 BCTaHOBIIOE 00OB’S30K YKIACTH JOTOBIP KYHIBIi-TIPOAAXY
MPOIIOHOBAHOI 0 TPOJAXy YaCTKH (JAaCTHHU YaCTKH) MK yYaCHHKAMU
NPOTATOM OJHOIO MiCsSIs, SKIIO yYacHHK TOBAPUCTBA, SKMH Mae Hamip
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IIPOJIATH CBOIO YAaCTKY (YaCTHHY YaCTKH) TpeTii 0coli, OTpUMaB BiJl iHIIOrO
YYacHHKA MHCHMOBY 3asBY IIPpO HaMip CKOPHUCTATHCS CBOIM IE€pEeBaKHUM
mpaBoM [1].

3akoH mependadae 1Ba BHAM MOPYIICHb MPaB yJYacHWKa TOBapHCTBA 3
00ME)XEHOI0 BiMOBIMANBHICTIO, SKi MOXYTh OYTH MOMyIIEHI Tix dac
MPOAAXY 1HIINM YIaCHUKOM CBO€1 HaCTKH Y CTaTyTHOMY KaITiTali:

1) TopyIIeHHS MepeBaXHOTO MpaBa Ha MpUAOaHHS YacTKH (YaCTHHHU
YaCTKH);

2)  yXWICHHs MPOAABIS BiJl YKJIaCHHS JOTOBOPY KYIIiBIIi-IPOIAXKY.

[lix mnopylIeHHAM TMEpEeBaAKHOTO IIpaBa 3aKOHOJAABELb  PO3yMi€
HEeIOTPUMAaHHS TOPSIIKY, BCTaHOBJICHOTO0 dacTWHOO 3 cT. 20 3akony,
30KpeMa: HEeIOBIJOMJICHHSl YYacHHWKa PO Hamip MpOJaTH 4YacTKy Ta BCl
YMOBH TIPOJ@Xy IHCHMOBO, a TAaKOX HeAOTpHMaHHA 30-IEHHOTO CTPOKY,
BCTAHOBJICHOTO JUIS TIOBiIOMJIEHHS TIPO HaMip CKOPHCTATHCS MEPEBaYKHUM
npaBoM. CriocoOoM 3aXHCTy B Takiil CHTyalii € TepeBeACHHS Ha YJacHHKA
TpaB i 000B’S3KIB MOKYTIIIS YaCTKH (YacTHHH YacTKh) (4. 5 cT. 20) [1].

[lig yxuineHHAM TPOAaBLs BiJ YKIAAEHHS JOTOBOPY KYMiBIi-IIPOAAXy
cmig posymiti mopymeHHs 4. 4 cr. 20 3akoHy. B Takomy Bumaaky
3aKOHOJABeNb TIepef0aunB CIIEIialbHIA CIOCi0 3aXHCTy — BHU3HAHHSA
JIOTOBOPY ~ KymiBii-npojaxy 4actku (i vacTMHM) YKJIaJeHUM Ha
3aMpOIOHOBAHMX MPOJABIIeM yMoOBax (203. 2 4. 4 ct. 20) [1].

VY npyromy Bumanaky (mopymeHHs 4. 4 cT. 20 3aKoHY) BHUAAETHCS, IO
3aKOHOJIABCIIb HAJITO YCKJIAIHUB Mporeaypy. Tak, BiAmoBiaHo 70 4. 1 cT. 640
LIK YkpaiHu, nOroBip € yKJIaJeHMM 3 MOMEHTY OJEp)KaHHs 0co0oro, sKa
HalpaBmia MPOMO3MIII0 YKJIACTH JOTOBIp, BIJMOBINI MPO MPUHHATTS 1€l
npomno3unii. «[Ipono3uimis ykimacTé OTrOBip Mae MICTHTH ICTOTHI YMOBH
JIOTOBOPY 1 BHpaxaTH Hamip ocobu, sika ii 3poOumma, BBaxatu cebde
3000B'13aHOI0 y pasi ii npuitaHATTA (a03. 2 4. 1 cr. 641 LUK Ykpainn) [2]».
[TucpMoOBe MOBIMOMIICHHS IHIIMX YYaCHUKIB TOBApHCTBA PO HAMIP MPOJATH
4acTKy, SK€ MICTHTh iH(pOpPMAIi0 TNPO MiHy Ta PO3MIp YACTKH, IO
BIUY)KYETHCS, @ TAKOXK 1HIIII YMOBH TaKOT'0 IIPOJIAXKY, 1 € odeproro. BogHouac
MUCbMOBE TMOBIZIOMJICHHSI y4YacHMKAa TIPO HaMip CKOPUCTATHCS CBOIM
MepeBaXHUM TIPABOM € aKIIETITOM TaKoi Mpomno3uilii. TakuM YUHOM, TOTOBIp
€ YKJIQJICHUM 3 MOMEHTY OTPHUMAaHHS YYaCHUKOM, SIKHH Ma€ HaMip IpoJaTh
YacTKy, TIOBIJOMJIEHHS NP0 HaMip IHIIOrO Y4YaCHUKAa CKOPUCTATHUCS
MePEBAYKHUM IIPABOM.

Bimnosimao 1o u. 1 cr. 207 LK Ykpainu, MpaBo4YrH BBaKAETHCS TAKUM,
1110 BYNHEHUH Y MUCbMOBIH popMi, K10 HOro 3MicT 3adiKCOBaHUI B OTHOMY
abo KIIBKOX MJOKyMeHTax (y TOMY WYHCH €JNEeKTPOHHHUX), Yy JIMCTaX,
TeJlerpaMax, SIKMMH OOMIHSUIMCST CTOPOHM, a00 HAACWIANUCA HUMH IO
iH(OpMaIIITHO-KOMYHIKALliHOI CHCTEMH, III0 BUKOPHCTOBYETHCA CTOPOHAMH
[2]. O6MiH THCHEMOBUMH TIOBITOMIICHHSIMH TIPO HaMip MPOJATH YacTKY i Ipo
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HaMip CKOpHCTAaTHCS CBOIM IIEpeBaXHMM IpaBOM Ha Ii HpuadaHHS €
BapiaHTOM JIOTPUMaHHs MUCbMOBOI (hopmu oroBopy. ToMy BHIaeThes, 110
BCTaHOBJCHHA B 4. 4 cT. 20 3aKoHY JOAAaTKOBOTO OOOB’S3KY YKIACTH
BiIIOBiTHWIA JOTOBIp TPOTATOM MICAIS € HEIOMUIBHNUM, OCKUTBKHA TaKUi
JoroBip Bke € yknaneHnM. | xou myrakTom 10 4. 4 cr. 17 3akony Ykpainn
«IIpo nmepxaBHY peecTparliro IOpUINIHUX 0Ci0, (Gi3UIHUX OCIO-TIAIMPHEMIIIB
i rpomancekux (opmyBaHp» Bim 15.05.2003 p. mepenbaueno, mo aus
JIepKaBHOI peecTparlii 3MiH A0 BiIOMOCTEH TNpO IOPUAWYHY OCOOy, IO
MICTATbCS B €JUHOMY JAEp)KaBHOMY pEECTpi, y TOMY WYHCIl 3MiH 0
YCTaHOBYUX JOKYMEHTIB FOPHIMYHOT 0COOH, OJAETHCSI, 30KpeMa, IPUMIPHUK
opuriHaiy (HOoTapiaJlbHO 3acBif4eHa KOIIisl) JOroBOpY Mpo Nepenady 4YacTKU
3aCHOBHMKA (YYacHHKA) y CTaTyTHOMY (CKJIajeHOMY) Karmitaii (maioBomy
(hoHA1) FopuIMYHOT 0cOOH, 1151 HOpMa He 3000B’A3y€ MO1aBaTH TaKUil JOTOBIp
BUKITIOYHO Y BUIJISIII €TUHOTO TOKyMeHTa [3].

Bupaetbest TOUUTBHUM YKJIaJaTh TaKUil JOTOBIp 10JaTKOBO JIMIIE B TOMY
pasi, KoM CBOIM NMEPEBAXXHUM IIPABOM CKOPHCTAIOTHCS KiTbKa YYaCHHKIB
ToBapuCTBa. BinmosinHo mo 9. 2 cr. 20 3akoHy, BOHH MPHI0ABAIOTh YaCTKY
(JacTHHY 4YACTKH) MPOMOPHIHHO 1O pO3Mipy HaleKHUX iM YacTOK Yy
CTaTyTHOMY Kamitam ToBapucTBa [1]. B Takiii curyamii icTOTHI yMOBH
JIOTOBOPY IIOA0 KOHKPETHOTO PO3MIPY YacTHHM YacTKH, Ky IpujibdaBae
KOXXEH 13 YYacHUKIB, IIO CKOPUCTABCS IEPEBAKHMM IIPaBOM, a TaKOK
BIANOBIAHOI ii MiHKM Tpeba MOroMKyBaTH OKPEMO, OCKIIbKMA IIi YMOBHU
3aJeXaTh BiJ KUIBKOCTI TakMX Y4YacHHKIB. B Takomy Bumanxy BigMoBa 4u
YXWJICHHS BiJl yKJIQ/IEHHS IOTOBOPY KYHIBIIi-IIPO/IaXKy YaCTKH € MOPYLICHHSIM
000B’sI3Ky #OT0 YKJacTH, a 3aXUCT NpaB YYaCHHKIB MOXJIMBUI IIIIXOM
BU3HAHHS BiATIOBITHOTO JIOTOBOPY YKJIQJICHUM Ha 3allPONOHOBAHHMX YMOBAX.
Taki yMOBH, BUXOJISTYM 3 KIJIBKOCTI NMPETCH/CHTIB Ha YacTKy, MOBUHHI OyTH
BU3HAYCHI B ITO30BHIH 3a5Bi 1 B pillIEHH] Cyay.

Sxmo x O6axaHHS CKOPUCTATHCS MEPEBAKHUM IPABOM BHSIBUB €IMHHN
YY9acHUK, TO [IIOTOBIp KYMIBIi-NIPOAaXy € YKJIaIEeHHM 3 MOMEHTY, KOJH
MpOJIaBellb YaCTKU OTPUMAB BiJl HHOTO MHCHMOBE MOBIJOMIICHHS IIPO HaMip
CKOPHCTAaTUCSI TIEPEBXHUM IpaBOM Ha i1 mpuadaHHS, a TOMY BiIMOBa
YKJIACTH AOTOBIp B MailOyTHHOMY HE MOBHMHHA IPU3BOIAWUTH [0 MOPYIICHHS
NpaB bOT'0 YYAaCHUKA 1 HEOOX1JHOCTI X 3aXHCTY LIJISIXOM BU3HAHHS IOTOBOPY
YKJIaJeHUM. SIKIIO X NMpo/iaBellb He Mepeae YacTKy Ha BUKOHAHHSI JOrOBOPY
KYMiBJI-NIPOJIaKy, O(QOPMIIEHOTO HLISIXOM OOMIHY JOKYMEHTaMH, TO CJill
npea’ sSIBIISITH 11030B IPO IPUMYCOBE BUKOHAHHS 000B’SI3Ky B HaTypi, a He po
BU3HAHHS JIOTOBOPY YKJIaJIEHHUM.

[TizcymoBytoun HaBelleHE, BapTO 3pOOUTH BUCHOBOK, IO cT. 20 3akoHy
Vkpaimm  «IIpo  ToBapucTBa 3  OOMEXEHOI Ta  JOAATKOBOIO
BiJINOBiJAJIEHICTIO» YaCTKOBO CymepeduTh 4. 1 cT. 640 LIuBLIEHOTO KOJEKCY
YkpaiHu, a TakoX YCKIaJHIOE CTAaHOBHIIEC YYacHUKIB TOBAapHCTBA 3
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00MEKEeHOI0 BiJIIOBIIAVIBHICTIO, CTBOPIOIOYM YMOBH, KOJHM YYacHUK, SKHH
(hakTHYHO yKJaB JIOTOBIp, 3MYIIEHHH JOJATKOBO 3BEPTATHUCS 0 CyAy 3
BUMOTOI0 NPO BH3HAHHS LIHOTO JIOTOBOPY YKJIaICHHM. Y 3B’S3Ky 3 LM
BiJINIOBiTHa HOpMa MTOTpeOye Teperismy.
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M. Auinpo, Ykpaina

Tpancdopmariiss eKOHOMIYHMX BIJIHOCHH 3YMOBIIIOE€ IEPEOLIHKY PO
IHCTUTYTY BHMOT KpEIHUTOpIB, OCKUIBKM caMe depe3 HUX 3a0e3MedyeThest
BPETyJIFOBaHHS HEIJIATOCIIPOMOKHOCTI Oop kHHKA. BoHouac anani3 nmpaBoBoi
npupoan, (opMyBaHHS Ta 33J0BOJICHHS TAKUX BIMOT JIa€ 3MOTY BU3HAYHUTH iX
BUpIMIATEHUN BIUTUB Ha e()eKTHBHICTB MPOIeyp OaHKPYTCTBA.

Taxk, y xomi TOCHiKeHHS JOUUTBHO BUXOIUTH 3 0a30BOr0 BH3HAYCHHS,
3akpituieHoro 'y Komekci Ykpaimm 3 mpomexyp OamkpytcrBa [1] (mami
KVY3IIB), BiamoBimHo [0 SKOro: «OaHKPYTCTBO — ... HE3JaTHICTh
OOpKHHUKA ... TOTACUTH ... IPOLIOBI BUMOTH KPEJUTOPIB HAKIIE, HIK Yepe3
3aCTOCYBaHHs JikBifauiitnoi mnpoueaypu...» [1]. Omxe, came kareropis
«TPOILIOBUX BHMOI' KPEIUTOPIB» IIOCTAE IIEHTPAIBHUM €JIEMEHTOM YCi€i
NpoLEAYypH, IpH [bOMY, 3 OISy Ha HOPMAaTHBHY KOHCTpPYKIIiIO,
BCTaHOBJIOETHCS 1X BH3HAYaJNbHA POJb B IHIIIOBAaHHI Ta MOJAIBIIOMY
PO3BUTKY IPOBa/PKEHHS. BoJHOUYac crae OUYEBHIHHMM, IO 3aKOHOJABELb
noB’si3ye (akT OaHKPYTCTBAa 13 HEMOJKJIMBICTIO 3aJIOBOJICHHS BHUMOI Y
MO3arpoLeAypHUii Criocio, y 3B’ 13Ky 3 UMM BXKJINBUM CTa€ iX popmalizoBaHe
BU3HAHHS CYJIOM.

Bapto mimkpecnutH, MmO BHMOTH KpPEOHTOPIB (YHKIIOHYIOTH SIK
IHCTPYMEHT BIUIMBY Ha Tepedir mporexypH, OCKUTBKY iX 00cAT i CTpyKTypa
BHM3HAYAIOTh pIiBHOBary iHTepeciB cTopiH. [lpm 1mpOMy mopedHHM €
TBep/DKeHHs, 1O (opmamizalis BUMOT 4Yepe3 CylIOBI MeXaHi3Mu
TpaHc(opMye IPUBATHONPABOBUIL CITip Y MyOJIIYHO PETYIIbOBAHY MPOLEAYPY,
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SIKa I IIOPSAAKOBYETHCSI CyBOPUM IPOLIECYaIbHUM IIpaBuiiaM. TaKuM YUHOM,
BUMOTY KPEIUTOPIB BUCTYNAIOTh NPIOPUTETHHUM UYHHHUKOM IPOLEAYPH
OaHKpYTCTBa, OCKUIBKM CaMe Yepe3 HHX peaji3yeTbcsi MeTa BiTHOBICHHS
TUTATOCIIPOMOXKHOCTI 200 JTiKBimarlii OopKHUKA.

IMoganeinuii aHami3 JOLIBHO 341HCHIOBATH Ha OCHOBI cT. 45 KV3IIb, ne
nependadeHo: «KOHKYPCHI KPeIUTOpH ... 3000B’A3aHI MOJATH ... 3asIBH 3
BUMOTamH ... mpoTsirom 30 axiB...» [1]. BigTak 3akoHOMaBEH BCTAHOBIIIOE
YiTKUH CTPOKOBHIA PEKUM peajtizallii mpaBa BUMOTH, IPH LIbOMY, BiAIOBIIHO
JI0 TEKCTY HOPMH, «BIITIK CTPOKY ... MOYMHAETHCA 3 JHSI O(DIimiiHHOrO
ONMPWIIOJHCHHS  OTOJIOMICHHA...» [1], mo 3a0e3medye BH3HAYCHICTH
NpOLEAYPHOrO MOMEHTY. Pa3om 3 THM, 3a3HaueHe NMPaBWIO CBIAYHUTH IIPO
IMIIEpaTUBHUI XapakTep CTPOKIB, OCKUIBKH IX JOTpUMaHHs Oe3noceperHbo
BIUIMBAaE Ha OOCIT IpoLeCyallbHUX IIpaB Kpeauropa. binbme Toro,
«KPEIUTOp ... Ma€ MPABO 3asgBUTH JIOJATKOBI TPOIIOBI BUMOTH...» [1], mIo,
CBOEIO Yeproro, BinoOpa’kae THYYKICTh MEXaHI3MY 3aXHCTy IpaB y MeXax
YCTaHOBJICHOTO MEpioy.

3 oAy Ha 1€, TOUIIBHO 3ayBaXKHUTH, 110 CTPOKOBICTD 3asBICHHS BUMOT
CTUMYJIIO€ KPETUTOPIB IO CBOEYACHOI pealri3allii cBoix mpas. BogHouac Taka
KOHCTPYKIiA 3armofira€ 3aTATyBaHHIO TPOLEAYPH, aKe KOHIEHTPYE
OCHOBHUI1 MacHB BUMOT Ha ITOYaTKOBOMY €Talli POBAJPKEHHSI.

Ha yBary 3aciyroBye Tako MOJIOKEHHS PO 3MICT BUMOT, [ BU3HAYCHO!
«3asBa KPEAMTOpPa Ma€ MICTHTH... PO3MIp BHUMOT... OOIDYHTYBaHHS...
BioMOCTi Tpo 3abesmedeHHs...» [1]. Takum 4YuHOM, 3aKOHOIABEIH
BCTAHOBJIFOE BHUCPIHUI TMEpPETIK PEKBI3UTIB, IO 3a0e3Meuye HAJICKHY
NepeBipKy 3asBIEHUX BHMOT, IPHU I[bOMY palliOHAJbHUM € BHCHOBOK, IIO
(opmanizanis 3micty cnpusie yHigikauwii cynoBoi mpaktuku. Kpim Ttoro,
«CKJaa 1 po3Mip TpOIIOBHX BHUMOI ... BHU3HAYAIOTHCS B HAIIOHAJBHIN
BamoTi...» [1], mo, 6e3ymMoBHO, yHi(iKye (hiHAaHCOBY OCHOBY HPOBAIKCHHS
Ta yCyBa€ BANIOTHI PU3HKH.

Taxox ZOWITBHO 3BEPHYTHUCS 0 HOPMATHBHOTO PETYIIIOBAHHS MEPEBIPKU
3asB, i€ BHM3HAYEHO: «rOCHOAAPCHKUIl CyA ... 3IIHCHIOE TepeBipKy ii
BIANOBITHOCTI BHMoOram Iboro Komekcy» [1]. Bigrak, mouaTkoBuii erarn
peastizailii BUMOT XapaKTepH3y€eThes (POPMai3oBaHUM KOHTPOJIEM, IPUUOMY,
3 ypaxyBaHHSM IPHUIIUCY «y pasi ... HENOTPUMAHHS BUMOT ... 3asiBa ...
3aUIIAETEC 0e3 pyXy» [1], BCTAHOBIIOETHCS MEXaHI3M IMPOIECYATLHOTO
KOpUI'yBaHHsI He0iKiB. [1icist {bOro BUNIpaB/IaHO BUILIMBAE, IO «3asBHUKY
MOBIZIOMJISIFOTBCS] HEZOJIIKY ... Ta CTPOK ... JUIA iX ycyHeHHs» [ 1], yHacmizox
4OT0 3a0€3MeUy€eThCsl MOKIIMBICTH BUIPABIICHHS IIOMHUJIOK 0€3 BTpaTH IpaBa
Ha 3BepHEHHs. Pa3oM i3 THM, KOJIM «3asBa ... BBAKAETHCS I1OJAHOI0 y JAE€Hb
mepBUHHOTO ii momaHHsS» [l], TpOsABIAETHCS TPUHOUN 30EpeKCHHS
MPOIECYaIbHOTO CTaTyCcy KpeauTopa. B iHIMMOMy BHIAAKy, BIAMIOBITHO IO
MOJIOXKEHHS «CyJ IIOCTaHOBISIE yXBaJly IO MOBEPHEHHS 3asBm» [1],
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peani3yeTbesl CaHKUIHHMH MeXaHi3M pearyBaHHs Ha HEBHKOHAHHS BHUMOT
3aKOHY.

Y 1npoMy acmeKTi MJOWIIBHO KOHCTaTyBaTH, IO CTalis IEepPBHHHOI
MepeBipKu BUMOT (DYHKITIOHYE K (DLIBTP TOMYCTHMOCTI, OCKUTEKH caMe TYyT
(hopMy€eThCSI TTOYATKOBHM CKJIaJl yYacHHKIB MpoBapkeHHA. [lpu 1pomy
mporenypHa MOJeNb [OeMOHCTpYe piBHOBary MiK (GopmamizMoM i
JOCTYTIHICTIO TPaBOCYAIS, aKe TIependadac MOXKIHMBICTD YCYHEHHS
HEIOIKIB.

[porec perynroBaHHS TAKOX 3HAXOIUTH BIMOOPaKCHHS Y IMOJOKCHHIX
Npo TIONEpeqHE 3acifiaHHs, Ji¢ BCTAHOBJICHO: «IIOMEPEIHE 3aCillaHHs
MPOBOJUTHCS He MiHime 70 KajxeHnapHuX JIHiB...» [1]. OTxe, 3aKOHO/IABELb
BU3HAYAE YiTKI YacOBI MeXi KOHIIEHTpAIlii BUMOT, MPHYOMY, BIAMOBITHO JO
HOPMH «CyJ| pO3IJIAIae BCI BUMOTU KpemuTopiB...» [1], 3abe3nedyerncst ix
KOMIUIEKCHHUH aHaJi3. Y oMy 3B 53Ky IIPHHIUIIOBHM € TTOJIOKEHHS, 10 «CY T
MIOCTAHOBIIIE YXBAJy MPO IX BU3HAHHS YM BIAXWICHHS...» [1], mo 3acBimaye
3aBepIIEeHHs CTajil JeriruManii BUMor. BomHouac «B yXBaj 3a3HAa4alOTHCS
PO3Mip, YeproBicTh 3aOBOJIEHHS. .. Ta HEPeNiK ycix Bumor» [1], mo dopmye
OCHOBY TIO/IAJIBIIIOTO PO3IIOILUTY aKTHBIB. J{alti 3aKOHOMIpHO, IO «BiJOMOCTI ...
BHOCSITBCS ... JI0 PEECTPY BHUMOT KpeAWUTOpiB» [1], YHACIIZOK YOro BUMOTH
HaOyBatoTh o(ilifHOTO cTaTyCy.

BaxnuBuMm eranom € (opMyBaHHS KOJEKTUBHOI BOJII KPEOUTOPIB, HIO
BIZIOOpaXXEHO Yy TMOJIOXKEHHI: «PO3NOPSIHUK MaiHa ... TIOBIIOMIISE
KpeouTopiB ... Ta oOpraHizoBye ix mpoBeaeHHs» [l1]. Biarax
IHCTUTYIIOHATI3allil BHMOTI MEPEXOJUTh Yy IUIONMHY KOJEKTHBHOTO
YIpaBIiHHS, IPUYOMY «y4acHHUKaMHu 300piB ... € KOHKYPCHI KPEIUTOPH ...
BUMOTH SIKMX BU3HaHi...» [1], 0 MiATBEpKY€E 3aIeXKHICTD y4acTi Bif hakTy
BU3HAHHS BUMOT. PazoM i3 THM, «KpEIUTOPH ... MOXYTh OpaTH y4acTb i3
paBoM jopagdoro romocy» [l1], mo nemoHcTpye audepeHmiario
MPOLECYaIbHUX MOXIIMBOCTEH. 3 OISy Ha 1€, BapTO HATOJIOCHTH, IIO
MeXaHi3M TOJIOCYBaHHs KPEAUTOPIB BioOpaskae MPHHIUM MPOMOPIIIIHOCTI,
OCKUJIbKM 00CSAT BUMOT MpPSIMO BHU3HA4Ya€ DPIBEHb BIUIMBY Ha MPHHHSITTS
pillIeHB.

3aBepiIyroun aHaji3, CIiI AaKIeHTYBaTH yBary, II0 «yXBajla ... €
MiZICTABOK0 Ui BU3HAUCHHSI KUIBKOCTI rojiociB...» [1], yHacaimoK dYoro
IOpUJMYHE BH3HAHHS BUMOI O€3M0CepeHbO BIUIMBAE HA CTPYKTYpY
YIpaBIliHHS NpoLeayporo. BogHouac «KOHKYPCHI KPEIUTOPH ... HE MarOTh
IpaBa BUPIMIAIBEHOTO TOJIOCY...» Yy BU3HAYEHUX BHUMankax [l], mo cBiguuTh
Ipo OOMEXXEHHS Y4acTi 3aJexHOo Bix cratycy. OTke, cTae OYEBHIHUM, 110
IHCTUTYT BUMOI' KPEOUTOPIB y INpouenypi OaHKpYTCTBAa XapaKTepU3YETHCS
MaTepialbHUM 3MICTOM Ta BOJHOYAC TIHOOKOK  MPOIECyaThbHOIO
IHTETPOBAHICTIO, KA BH3Ha4Yae crnenudiky (yHKIIOHYBaHHSA  BCi€i
poueaypH.
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P0o3BHUTOK TOCIOAAPCHKUX TPABOBIMHOCHH B YKpaiHi CyNPOBOIKYETHCS
TIOCHJICHHSM BHMOT 10 HAJIG)KHOTO BHMKOHAHHS 3000B’S3aHb, 1110, BiZTIOBITHO,
3yMOBIJIIO€ HEOOXiHICTh e(DeKTHBHUX MEXaHI3MIB BiOIIOBIHANEHOCTI. Y IEOMY
3B’s3Ky IITpadHi CaHKMii BHCTYIAIOTh BAKIMBAM IHCTPYMEHTOM BIUIMBY Ha
MOBENIHKY ~ CyO’€KTiB  TOCIIOJApIOBaHHS, 3a0e3Meuyroun  KOMIICHCAIIi0
MOPYIICHUX TPaB Ta BOAHOYAC 3aro0iraHHs MpaBo-mopyiieHHsIM. Came ToMy
aHaJli3 MPaBOBOTO PETYJIIOBAaHHS IITpAaQHUX CAHKIN JO3BOJISIE MOCITIIOBHO
PO3KpUTH 1X  (PYHKI[IOHATBHE 3HAYEHHS Y CHCTEMi TI'OCHOAAPCHKUX
NPaBOBITHOCHH YKpaiHH.

3 ornsiy Ha 3a3HavyeHe, MPAaBOBE 3aKPIIUICHHS! OKPEMUX BHIB IITpadHUX
CaHKLIA € BaXJIMBUM JUIsd 3a0e3nedeHHs e(PEeKTUBHOCTI TOCIOJNAPCHKHX
3000B’s13aHb, M0, 3YMOBJIIOE HEOOXINHICTh 3BEPHEHHS JIO IIOJOXKCHb
LIUBUILHOTO 3aKOHOJIABCTBA SIK 0a30BOr0 PEryJsiTopa Takux BimHOCHH. Tak,
cT. 549 IluBimpHOTO KOAEekcy Ykpainu Bim 16.01.2003 Ne 435-1V [1] (UK
Ykpainu) BU3HAYae, [0 HEYCTOIKA TPAKTY€EThCS SIK BU3HAUYEHA TPOIIOBa CyMa
abo iHme MaiHO, sKe MiUIATae Iepenadi KPpeIuTOpoBi Y pasi MOPYIICHHS
3000B’s3aHHsI, camMe€ TOMY BOHa BHKOHy€ (YHKI[IO MalHOBOI
BiANOBIJAJIFHOCTI Ta BOJHOYAC IPEBEHTHBHOTO BIUIMBY Ha OOp)KHHUKA.
BoaHouac BiImoBiIHO 10 HaBEACHUX MOJIOKEHb, MTpad pO3TIIAIAETHCS K
(hopma HeycTOWKH, 110 OOYHCITIOETHCS Y BIICOTKOBOMY CHIBBIJIHOIIECHHI 10
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00cCsry HEBMKOHAHOTO a00 HEHaJIe)KHO BUKOHAHOTO 3000B’S3aHHS, TOMI SIK
MIeHsI BU3HAYAETHCS SIK CaHKIIs 3a IPOCTPOUYEHHS IPOIIOBOrO 3000B’I3aHHS,
sKa HapaxOBYEThCA 32 KOXEH JCHb IOPYIICHHS CTPOKY BHKOHaHHA. Kpim
TOTO, 3aKOHOJABellb 3aKpiIUTIOE 000B’ 30K OOp)KHUKA CIUIAYyBaTH IICHIO Y
PO3Mipi, IpHB’s13aHOMY 10 00J1iK0BOi cTaBk HarionansHoro 6anky Ykpainu,
o, CBOEIO  Ueproro, 3a0e3meuye  amanTHBHICT  CaHKOII 10
MaKpOEKOHOMIYHHX YMOB, X04Ya JOIYCKAEThCS MOJJIUBICTH BCTAHOBJICHHS
MEHIIIOTO PO3MIpY 3a JTOMOBJIEHICTIO CTOPIH.

3 oAy Ha BUKJIAIEHE, y MPAKTHINl TOCIOAAPCHKHX IMPABOBIIHOCHH
JIOCUTh ONTHMAIBHUM € 3aCTOCYBaHHS HEYCTOMKH SIK YHIBEpCaJbHOTO
IHCTpYMEHTY 3a0e3IeueHHs] BUKOHAHHS 3000B’s13aHb, OCKIJIbKH BOHA ITOEIHY €
KOMITEHCalliifiHy Ta cTuMyirorouy ¢yHkuil. Hampuknan, y noroBipHHX
BIZJTHOCHHAX MDX ITOCTaYaJIbHUKOM 1 MOKYIILIEM 3a MPOCTPOUYCHHS TOCTaBKU
NPOAYKUii CTOPOHH mepenbdadaroTh HapaxyBaHHS II€HI 3a KOXEH JICHb
3aTPUMKH, IO (PAaKTHYHO CIIOHYKae OOp)KHHKA 10 HAIE)KHOTO BUKOHAHHS
3000B’s13aHHA. BogHOYac cTae oueBUIOHUM, IO €PEKTHBHICTh TAKOI CAHKII
Oe3nocepeHbO 3aJICKHUTH BiA il  eKOHOMIUHOi OOTPyHTOBAaHOCTI Ta
CHIBMIpHOCTI 3 MOXIJIMBUMH BTpPaTaMy KPEIUTOpPA.

Ceoero ueproro, cr. 551 LK VYkpaiam [1] BH3Hawae, mo mpeaMeToM
HEYCTOMKHM MOXXYTh BHCTYIATH TPOIIOBI KOIITH, PYyXOME 4YHM HEpyXoMe
MaifHo, 1110, BIAMOBIHO, PO3IIUPIOE chepy 3aCTOCYBAHHS 1IOTO IHCTUTYTY Y
rOCIOJIAPCHKUX TPABOBIAHOCHUHAX. 3TiJIHO 3 HaBEJACHUMH TOJIOKEHHSIMH,
pPO3Mip HEYCTOWKM BCTaHOBIIOETHCS JOTOBOPOM ab0 aKTOM IMBIJIBHOTO
3aKOHOJIABCTBA, IPUIOMY JOMYCKAETHCS HOTO 301TBIICHHS 33 JOMOBJICHICTIO
CTOpIH 3a BiJICYTHOCTI 3aKOHOJaBUYMX OOMEXKEHb, a TaKOXX 3MEHIIEHHS Yy
BUIIaJIKaxX, IPSAMO NepedoadeHux mpaBoM. BogHouac Bkpaii BaxKIIMBO, IO YT
HaJUIEHUH TpaBOM KOPHUTYBaTH pO3Mip HEYCTOWKH, SKIIO BiH 1CTOTHO
MepEeBHIIYE PO3MIp 30MTKIB, IO CBIIYMTH PO CIPSIMOBAHICTH MPABOBOTO
perymoBaHHS Ha 3a0e3MeUeHHS piBHOBArH IHTEPECIB CTOPIH Ta 3amobiraHas
3JI0B’KMBaHHSM.

Biagrak 3ampornoHoBaHe HOPMAaTHUBHE peEryJroBaHHS (OpPMYye THYYKHH
MEXaHI3M IHAWBIAyamizamii BiAMOBIAAJbHOCTI, 10 KapAMHAIBHO MiIBHIILYE
aaNTHBHICTh IITpaQHUX CAaHKLIH O KOHKPETHUX YMOB TIOCIIONApPCHKOI
JUSUTBHOCTI. 30KpeMa, Yy CHTyalisX, KOJHW pO3MIp HEYCTOHKH € SIBHO
3aBUILEHUM TMOPIBHSHO 3 (aKTUYHUMHU 30MTKaMH, CyJOBE BTPy4YaHHS
3a0e3neyvye BiJIHOBJICHHS NMPUHIMITY CIIPaBEeIMBOCTI, 110 0COOINBO TOCTPO
NPOSIBIISIETHCS Y BITHOCHHAX MIX Cy0’€KTaMH MaJloro Ta BEJIMKOro Oi3Hecy.
Binrak moemHaHHS TOTOBIpHOiI CBOOOIM Ta CYJOBOI'O KOHTPOJIO CTBOPIOE
e(eKTUBHUN IHCTPYMEHTapiii perysioBaHHS BiINOBIZAIBHOCTI Yy cdepi
rOCIOJAPCHKHUX MPaBOBiTHOCHH.

Pazom 3 THM, mopmanpima KOHKPETH3alis MEXaHI3MIB 3aCTOCYBaHHS
mTpagHUX CaHKIOIH y cdepi TpomoBUX 3000B’sA3aHb, IO, BiAMOBITHO,
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Jerajizye ix (yHKIIOHAJIbHE NPU3HAYCHHS, 3HAXOUTh CBOE BiOOPAKEHHS Yy
creniabHOMY 3aKOHOAaBCTBI. Tak, 3akoH Ykpaiau «[Ipo BiAMOBiqaIbHICT 32
HECBOEYaCHE BHKOHAHHSA TpomoBux 3000B’s3amb»  Bim  22.11.1996
Ne 543/96-BP [2] Bu3Hadae, 0 IUIATHUKHA TPOIIOBHX KOINTIB, 3TiIHO 3
YCTQHOBJIICHUMH  TIOJIOXKEHHSIMH, 3000B’s3aHI  CIUIA4yBaTH IIEHIO 32
MPOCTPOUYCHHSA IUIATEXY Yy poO3Mipi, IOTOIKEHOMY CTOPOHAaMH, IO,
BIANOBITHO, BimOOpaka€ TPUHIOWIT IUCIIO3UTHBHOCTI y PpEryiIOBaHHI
TOCIIOIapChKUX 30008’ s13aHb. BogHOYAC BCTaHOBJICHO, IO PO3MIip TaKoi IeHi
OOYHCITIOETBCSL  BiJI CYMH HPOCTPOYCHOrO IUIATEXYy Ta HE MOXe
NepeBHIIYBaTH MOBIHHOT 001iKOBOT cTaBKM HarioHansHOro 0anky Ykpainu,
10, Y CBOIO Uepry, oOMexxye HaaMipHUil (iHAHCOBUI THCK Ha OOpKHUKA Ta
3a0e3meyye IponoOpLidHICTh BiIOBITATEHOCTI.

VY 1bOMy KOHTEKCTi AOIUJIBHAM € BUKOPUCTAHHS JJOTOBIPHOTO MEXaHi3My
BHU3HAYCHHS ITE€HI, OCKUIEKH BiH JJO3BOJISIE CTOPOHAM BPaXOBYBATH CIIEIH]IKY
TOCHOAAPChKOl  MISTIBHOCTI Ta PHU3WKM HEBUKOHAHHSI  3000B’s3aHb.
Hanpuknan, y BimHOCHHaX MiK CyO’€KTaMH ONTOBOi TOPTiBIi CTOPOHH
BCTaHOBJIOIOTh IiJABHIICHUN PO3MIip IEHi 3a MPOCTPOUYCHHS ILIATEXKIB, IIO0
CTHMYJIIOE€ CBO€YACHICTh PO3paxyHKiB Ta MiHIMi3ye (iHAaHCOBI BTpaTu
KpeauTopa.

BoaHouac cTae OYEBHIAHHUM, II0 OOMEKEHHS MaKCHMAJIbHOTO PO3MIpy
MeHi BiAIrpae BaXIMBY pOJIb Y 3a0e3Me4eHH] piBHOBaru iHTEpPECiB CTOPIH,
OCKLJIbKH 3aro0irae BCTAHOBJICHHIO €KOHOMIYHO HEOOIPYHTOBAHHUX CAHKIIM.
30kpeMa, y MPaKTHIll TOCHOJAPCHKUX CYJIB CIOCTEPITaeThCsl TCHICHIIIS 10
BpaxyBaHHS CIIIBMIPHOCTI II€HI i3 CyMOIO OCHOBHOTO 3000B’S3aHHS, IO
cnpusie (OpPMyBaHHIO CTaOITLHOI IPaBO3aCTOCOBHOI TMPaKTUKU. Biarak
HOpPMaTHBHE 3aKpiIJICHHS TPaHWYHUX MEX BIANOBIJAILHOCTI BHCTYIAE
Ba)XJIMBHUM €JIEMEHTOM TIPaBOBOTO PETYITFOBAHHS.

IMopsin 13 UM, po3mIMpeHHs cepy 3aCTOCYBaHHS MITpaHUX CAHKLIN y
TOCIIOTAPCHKUX MPAaBOBITHOCHHAX, 10, BiIMOBITHO, BUXOJHTH 32 PAMKH CYTO
JTIOTOBIpHHUX 3000B’s13aHb, 3YMOBITIOE HEOOXiTHICTD aHawizy
aJIMIHICTPAaTUBHO-TOCIIONAPCHKUX ~ 3aXONIB  BIUIMBY SIK  IHCTPYMEHTY
JICPYKABHOTO PETYJIFOBAHHS MiIPUEMHHUIBLKOT misutbHOCTI. Tak, cr. 15.
3akony Ykpaiau «IIpo ocoGmmBOCTI perynmoBaHHS AiSUTBHOCTI IOPUIMYHIX
0ci0 OKpeMuX opraHizauiiHo-npaBoBuX (OpM y MepexiiHui mepiox Ta
o0'enqHanp topuauyHux ocio» Big 09.01.2025 Ne 4196-1X [3] (3akon
Ne 4196-1X) Bu3Hauae, 10 3a TMOpPYUIEHHS NpaBWI 3IiHCHEHHs
MiANPUEMHUNBKOT  JisIIBHOCTI  YIIOBHOBa)XKEHI OpPraHM  3aCTOCOBYIOTh
aJIMIHICTPAaTHBHO-TOCIIONAPCHKI  CaHKIil, SKi MAaloTh OpraHizaiiiHo-
npaBoBUH abo MaifHOBMH XapakTep Ta CHpSIMOBaHI Ha NPUIIMHEHHS
MIPaBONOPYIICHHS 1 JiKBigamito Horo HacmigkiB. [Ipu mpoMy 3akoHOIAaBEUb
NeTali3ye Tepelik TaKhX CaHKIiH, cepel SKUX BHOKPEMIIOIOTHCS
aJMiHICTPaTUBHO-TOCIIONAPCHKI MITpadu, BIIYyYSHHS PUOYTKY, 3yTUHCHHS
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IISUTBHOCTI Ta IHIN 3aXOAW BIUIMBY, WIO, BIAIOBIAHO, CBIAYUTH IIPO
KOMIUIEKCHHH ~ XapakTep  JIep)KaBHOTO  peryioBaHHi y  cdepi
rocrofaproBanHs. KpiM Toro, BU3Ha4eHO CTPOKH 3aCTOCYBaHHS CaHKIIiH, 10
0OMEXYIOThCSl IEBHUMH YaCOBUMH MEXaMH, X04a BCTAHOBJICHO il BUHATKH
II0JI0 OKpeMUX chep MPaBOBOTO PEryJIFOBaHHS.

Y 1mpoMy 3B’A3KYy BaXJIMBO MIOKPECIHTH, IO aIMiHICTPAaTUBHO-
TOCIIONAPCHKI CAaHKIIi BHUKOHYIOTh KapallbHy Ta pEryJIsaTHBHY (YHKIII,
OCKIIBKM CHPsIMOBaHI Ha BIOPAOKYBAHHSA TOCIIONAPCHKOI iSUTBHOCTI.
Hanpukian, y pasi HOpyIIeHHs JIICH31HHAX YMOB CY0’ €KT TOCIIOIapPIOBAHHS
3IIITOBXYETHCS 13 3yMUHEHHAM [ii JHIEH31], 1m0 (AKTHYHO 3MYIIye HOro
YCYHYTH MOPYILIEHHS Ta IIPUBECTH JTiSUTBHICTB BiJIIIOBIIHO JI0 3aKOHOJIABCTBA.

[lizcymMoByIouUM BHUIKJIaJE€HE, MOXKHA 3a3HAUYMTH, M0 3aCTOCYBaHHS
mrpadHUX CaHKLIH Yy rOCMOAAaPChKUX MPAaBOBIMHOCHHAX YKpaiHU BHUCTYIIA€
BOXJIMBHM MEXaHi3MOM 3a0e3leueHHs HAJIS)KHOTO BUKOHAHHS 3000B’s3aHb
Ta 3axXHCTy mpaB KpeautopiB. [Ipym HbOMY NO€IHAHHS IOTOBIPHUX Ta
3aKOHOABY0 BH3HAYCHUX (POPM CaHKILIil TO3BOJISE CTBOPIOBATH aIalITUBHUIMA
1 TPOTOPLIiHMIA MeXaHi3M BiAMOBINANBHOCTI, SIKUIl BpPaxoBye cIEMu}iKy
TSUTBHOCTI Cy0’ €KTiB TOCTIOAAPIOBAHHS Ta MACIITA0W MOYIIMBUX PH3HKIB.
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KyJIbTYPHHMH TOJ1, KOJHM BOHH CIIPSIMOBaHI Ha 3aXUCT HE JIMIIE ITPUPOIHOTO
CepeloBHINA, a ¥ KyJbTYpHOI CHAAIIMHK, TPaJUUiHHUX IPaKTHK Ta
caMoOyTHOCTI CITUTBHOT. Briepiiie npaBo JII0AWHN Ha CIIPUSTINBE JOBKIJIIS 5K
OCHOBY J0OpOOyTy # KyJIBTYpHOTO PO3BHTKY OylO 3akpilicHe Y
CrokronbpMchKii nexnapaii [4] (aepBers 1972 poky). 3romoM, y aucTonasi
TOro X poky, npuitHiaTo Konsernnito FOHECKO mnpo oxopoHY BcecBiTHBOI
KylnbTypHOi Ta mpupomHoi cmagmuHd [2]. HacTymHM BakiMBHM
mokymeHToM crana Jlexmapamis Pio-ge-XKameiipo (1992) [7], sxa
MIAKPeCIa IPUHITUIIA CTaJI0r0 PO3BUTKY, IHTETPYIOYH OXOPOHY JOBKULIA 3
KyJIbTYPHHUMHU Ta coliadbHuMH mpaBamu. Y 1998 poui Oyio yxBaiieHO
HA/I3BUYANHO aKTyaJIbHY ¥ cboroiHI KOHBEHIII0 Mpo AOCTyN 10 iHpopMallii,
y4acTb TPOMAJCHKOCTI B TpoOIeci NPUHHATTS pilleHb Ta JOCTYN [0
MPaBOCY//Is1 3 MUTaHb, IO CTOCYIOThC NOBKULII (OpXycbka kKoHBeHMis) [3],
sIKa MPSIMO HATOJIOUTY€E Ha B3a€MO3B’ 3Ky MK ITPaBOM Ha 37I0POBE TOBKILIA
Ta MPaBOM Ha KyJbTYPHHH PO3BHTOK.

TakuM 49HMHOM, MDKHapOIHI JOKYMEHTH IIOCTYIOBO (opmyBain
KOHIICTIIIIIO e€KOJIOTIYHUX IpaB K KyJIbTYPHUX, PO3MIUPIOIOYN iXHIH 3MICT 1
3aKpITUTIOI0YN HOBi acriekTH. [logampmmii po3BUTOK KOHIIEMIIIT KyIbTypHUX
mpaB BigOyBcs 3aBIsku AisuTbHOCTI CremianbHOTO IomoBimada y cdepi
KyJIbTYPHUX TMpaB, KU 3alpoNOHYyBaB OUIbII PO3rOpHYTE BH3HAYCHHS,
BU3HAUae iX K MpaBa KOKHOT JIIOAUHH — IHIUBIIyalbHO Ta CIIBHO 3 IHIIUMH,
a TaKoX TpYM JIIOJEeil — PO3BUBATH M BHUpPaKaTH CBOIO JIFOJICBKY CYTHICTb,
CBITOTJISI 1 CEHC iICHYBaHHSI Yepe3 IIIHHOCTI, BipyBaHHS, IEPEKOHAHHS, MOBH,
3HAHHS, MUCTENTBO, IHCTHTYTH Ta croci0 utta. lle Bu3HaueHHs, sike
BUKOPHCTOBYBAB IEPIINI MaHAaTapiil, CIUPAETHCS HA HAYKOBI JOCIIIKEHHS
Ta 3ayBakeHHs 3araipHOTOo nopsiaky Ne 21 (2009) KomireTy 3 eKOHOMIYHHX,
COLllalbHUX 1 KYJBTYpHHX TIpaB IIOJO MpaBa KOXXKHOTO HAa ydacTb y
KyJIbTYpHOMY KHTTi. KyJbpTypHi IpaBa TakoXX OXOIUIIOIOTH JOCTYI 10
KyIbTypHOi CHAANIMHA Ta pecypciB, MO 3a0e3MedyyroTh MpoIecu
inenTudikarii Ta po3BUTKY [8].

VY HamioHaJBHOMY IPABOBOMY IMOJi YKpalHH I MPOOJieMaTHKa TaKOXK
orpumaina BimoOpakenHs. Tak, B.3BepxoBchbka 3BepTae yBary Ha
PO3MEKYBaHHS TOHATHh «KYJIBTYPHI I[IHHOCTI» Ta «IaM’ SITKH KyJIbTypHOI
CIIAIIMHNI» He 30IraroThbes 3a 00CAroM BiAMOBIIHO 4O YMHHOTO [IUBUILHOIO
3aKOHOJABCTBa YKpaiHu. «KyJabTypHi HIHHOCTI» OXOIUTIOIOTH IIHPIIE KOJO
00’€eKTIB, BKJIIOYAIOYM SIK T1aM’SITKH KyJbTYpHOI CHaIIIUMHM, Tak 1 iHII
00’€eKTH, 1110 HE MaIOTh TaKkoro cratycy [9, c. 137-142].

Ili moKyMeHTH 3akKjajli OCHOBY JUIs iHTerpamii eKOJOTIYHHUX NpaB y
cHCTeMy KyJbTYpHHX IIpaB, IO CTajO OPIEHTHPOM JUIsl HaliOHAIBHHX
MPaBOBUX CHCTEM. YKpaiHa He 3aHIIHIIAcS OCTOPOHB IBOTO IPOLECY, i B ii
MIPAaBOBOMY TI0JIi TAKOK POCTEKYETHCS TIOCTYIIOBE MOETHAHHS €KOJIOTIHHUX
Ta KyJbTYPHUX TapaHTiH.
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BaxnnBo mpocTeXnTH, SK MDKHApOIHI CTaHAApPTH aJanTylOThCs Y
IIpaBOBOMY oI YKpaiHu, 30kpeMa y cepi 0XOPOHH KYJIbTYPHHUX LIIHHOCTEH
Ta NPUPOAHOI CHAIIHHH.

BaxiMBO MPOCTEXUTH, SK MDKHAPOAHI CTAaHOAPTH ANANTYIOTHCS Y
IIPaBOBOMY oI YKpaiHu, 30kpeMa y cepi 0XOPOHH KYIbTYpPHHX IIIHHOCTEH
Ta MPUPOIHOI CHIAMIIUHU. Y IBOMY KOHTEKCTI ITOCTA€ ITUTAHHS: YH MOXKHA
PO3IIIAIATH IPUPOIHY CHAILIMHY SK KYJIbTypHE IIpaBo?

Jlo KyInbTypHHUX IIpaB HaJeXaThb NPaBO Ha JOCTYN X0 KYJIBTYPHHX
LIHHOCTEH Ta OXOPOHY KyJbTYpPHOI CIaIIMHH, 3aKpilLUIeH] y cTarTsax 53—54
Koncruryuii Ykpainu. Boguouac y crarti 50 KoHcruryuii BU3Ha4eHO IpaBo
Ha Oe3MeYHe TOBKULIS Ta TOCTYII IO €KOJIOTIYHOI iH(opMallii, 0 HaIekaTh
JIO0 eKoJIoriyHuX 1pas [10].

SIkmo yBakHO TpOaHaJi3yBaTH IIi MOJIOXKEHHS, CTa€ OYEBUIHHUM, IO
TIpMPOJIHA CHAIIMHA iepebyBae Ha epeTHHi ABOX GIOKiB mpas. Ii oxopoHa
perymoeTbess  3akoHOM «[Ipo OXOpOoHY HaBKOJMIIHBOTO IIPHPOIHOTO
CEepEIOBHUIIAY, IKNI IapaHTy€e eKOJIOTIUHI IpaBa IPOMAIsH, @ TAKOXK 3aKOHOM
«IIpo oxOpoHY KyJBTYpHOI CHIQAIIMHKY, MO 3a0e3Iedye 3aXHCT Mam sITOK,
KOTpl 9acToO IHTETPYIOTh MPHUPONHUNA KOMIOHEHT (MaHAmadTH, 3amoBimHi
TEpUTOPii, ICTOPHUIHI MiCIIEBOCT1).

TeopeTH4Hi MOJIOKEHHS CTAIOTh 3PO3yMITIIIMMH, KOJIK MH 3BEPTaEMOCS
JI0O KOHKPETHHX IPHKJIA/IB, IO JEMOHCTPYIOTh IHTETpaIlil0 MPUPOIHOI Ta
KyJIbTYpHOi crnaammud. Kapnatm — npupogHa croagmMHa 1 BOJHOYAC
KyJIBTYPHHH CUMBOJ, 1110 ()OpMY€E iieHTHUHICTh periony. Tak camo J{Hinpo —
EKOJIOTIYHMH pecypc 1 KyJNbTYpHUIl 00pa3, 3akpimiieHuil y Jitepatypi,
MUCTEITBI Ta HalliOHaNMbHIN mam’sTi. Oxe, ropu Kapnartu i piuka [Juimnpo e
MPUKIaZaMH €KOJOTO-KyJIbTYPHOI CIaJIINHA, SKa MOEAHY€E NMPHUPOAHY Ta
KyJIBTYPHY IIIHHICTb.

OpHaK KOHLETIIS €KOJIOTO-KYJIBTYPHHUX MPaB HE MOXKE 3aJIUIIATHCS JIHIIIE
TEOpeTHYHOI. 1i peamizamis moTpebye NPaKTUYHMX iHCTPYMEHTIB, SKi
3a0e31e4y0Th OXOPOHY JIOBKULIA Ta KyJbTYPHOI CHAIUIMHH B PEabHOMY
gaci. Y TakoMy pakypci HpUpOJIHA CIHaaIlhHA MOXe OyTH OCMHCIICHA SK
KyJIbTYpHE TpaBo, ajpke il 0XOopoHa 3a0e3neuye MpaBo HApOAy Ha BIIACHY
icTopiro, Tpaguuii Ta KynsTypHHI mpocTip. Lle mo3Boinse chopmyBaTi HOBY
KOHLIENLII0 — EeKOJIOTO-KYJIbTYPHI TIpaBa, SKi IOEAHYIOTH OXOPOHY
KyJIbTYPHOI 1I€HTUYHOCTI Ta MPUPOIHOTO CEPeIOBHIIIA.

OTxe, TPUPOAHA CHAJIIMHA HE € OKPEMHM KYJIBTYPHUM IPaBOM Yy
BY3bKOMY [OpHIuuHOMY ceHci. [Ipore BoHa BXOIMTH y cdepy KyJIbTypHO-
€KOJIOTTYHMX TIpaB, SIKi MO€AHYIOTh €KOJIOTIYHI Ta KyJbTypHi rapantii. Lle
O3Ha4ae, 10 KOJIM MM TOBOPHUMO NPO 3aXHCT KyJbTYpHOI CIAJIIIMHHU, TO
HEPO3PHUBHO PO3TIAAEMO ii y JBOENWHOMY KOHTEKCTI — SIK peallizarlito
eKOJIOTIYHAX 1 KYyJNbTYpHHX TMpaB. Takuidl MiAXiJg BiANOBiZae cydacHid
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KOHLIENIIi CTaJIor0 PO3BUTKY, J€ OXOPOHA JIOBKUUIS IHTETPYETHCS 3
KyJIbTYPHHUMH Ta COLiaJIbHUMH TIPaBaMH.

TeopeTnyHi TOJIOKEHHS IIONO E€KOJOTO-KyJIbTYPHHX IIpaB HaOyBaroTh
0CcOONMMBOi Barm TOMI, KOJMM MH pO3TISAAEMO IXHIO pealizamiio y
MPaKTHYHOMY BUMipi. AJDKe rapaHTii paB HE MOXYTb 3aJHIIATHCS JIMIIE
JEKITApaTHBHUMH — BOHH TOTPEOYIOTh IHCTHUTYIIMHMX MEXaHi3MiB Ta
CydacHHX TexHoNorid. Came TOMy Ba)KIMBHUM €JIEMEHTOM 3a0e3IeyYeHHS
€KOJIOTO-KyJIbTYPHHUX IIPaB BUCTYNA€E CHCTEMAa MOHITOPUHIY JOBKULIA, SIKa
JIO3BOJISIE TIOEJHATH OXOPOHY IPHPOJHOIO CEPEJOBHUINA 13 3aXHCTOM
KyJbTYPHOI CIIJIIMHU.

B VYxkpaini (yHKIIIOHYE epkaBHAa CUCTEMa €KOJOTIYHOTO MOHITOPHHTY,
sxay 2024 poui Oyia peopMoBaHa BiAMOBIAHO O Cy4acCHHUX CTaHAAPTIB. Y
2024 poi ypsiz 3aTBEpMB HOBHH TOPSANOK 11 poOOTH, [0 3aMiHUB 3acTapiye
moyoxkeHHs 1998 poky Ta BH3HAYMB CydYacHY CTPYKTYpy 3 8 MiacucreMm
Mouitopuary [11]. Lle# mocBim pedopMyBaHHS CHCTEMH MOHITOPHHTY
JOBKUIIA Y3TOJDKYETHCS 3 TIIOOATHHUMH TEHICHIIISIMU, JI¢ TIPOBIIHI KpaiHH
CBITy 3aCTOCOBYIOTh CYIYTHHKOBI TEXHOJOTIl Ta IITYYHHH IHTENIEKT IJIs
3axHCTy MPUPOJHUX 1 KYIBTypHHUX PecypciB. Ake MoAiOHI CHCTeMH HIfOTH i
Ha MikHaponHoMy piBHI — NASA (CHIA) [6], ESA (€C) [5], CAST (Kurait)
[1] — BUKOPHCTOBYIOUH CYITyTHUKOBI TEXHOJIOTIT Ta MITYYHUI IHTEJICKT IS
3aXHCTY MPHPOAHUX PECYpPCIB 1 KyJIbTYpHO-EKOJIOTIHHOI craammuu. lle
CBIIYMTSH MPO III00ANTBHY TEHJICHIIIIO IHTErpalil eKOJOTTYHHUX Ta KyJIbTYPHHX
NpaB y MPAaKTUKY CTAJIOTO PO3BUTKY.

TakuM 4nMHOM, SIK yKpaiHChbKa NMpPakKTHKa, TaK i MIKHAPOAHI NPHKIAIN
CBiIYaTh MPO TE, [0 OXOPOHA NPUPOJTHHUX PECYPCIB 1 KyJIbTYPHOI CIIaAIIMHU
Jmenani Oimplme iHTErpyerscsi y e€auHy cucremy. lLle miaTrBepiokye
AKTYaJIbHICTh KOHIIEMIIIi €KOJIO0T0-KyJIbTYPHHX ITPaB.

Buxozstum 3 ychoro BHIIEHAa3BAHOTO, MPOITIOHYEMO PO3YMITH TiJ| €KOJIOT0-
KyJIbTYPHHMH TIpaBaMH KOMIUICKC TpaB JIIOAWHH 1 TpoMaj, L0 HOEOHYE
OXOpOHY MPUPOAHOTO CEPETOBHUINA Ta KyJIbTYPHOI CIAAMINHH, 3a0e3Meuy0un
MPaBo Ha 1ICHTUYHICTb, ICTOPUYHY 11aM’SITh 1 CTAJINIA PO3BUTOK.
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PuHOK OopraHiuHHX NMPOJYKTIB Ha CHOTOJHINIHIH A€Hb € OJJHAM 3 HalOLIbII
MEPCIEKTUBHUX HAINpPSMKIB arporpoMHUCIOBOrO BHPOOHHMITBA. B cydacHux
YMOBaxX BHPOOHHMIITBO OPraHi4HOi NPOAYKIIi BUCTYHA€E SIK CTpaTEriyHUN
HaIIpsIM CTaJIOr0 PO3BUTKY, SIKUH MOEHYE 3a0BOJICHHSI CIIO’KMBYOTO TTOMUTY 1
HaWBHUIIOTO PIBHSA SKOCTI Ta OE3MEYHOCTI MPOJOBOJILCTBA, BUKOPHUCTAHHS
arpoeKoJIOTIYHMX TPAaKTHK I0J0 OE3NeYHOro MNPHPOIOKOPHCTYBAaHHS,
CHPUSIFOYH BiTHOBJICHHIO POMIOYOCTI arpopecypciB, MOKPAMICHHIO 30POB S
HaceJeHHS Ta OTPUMAHHIO BIANIOBITHOTO TIPHOYTKY BHpOOHWKaMH. |
HE3BaKAIOUH Ha HEBEJUKY YacTKY, OPraHIYHUH CEKTOp 3aJIMIIAETHCSA OTHHM i3
JMHAMIYHINIMM B Xap4oBii IPOMHCIIOBOCTI YKpaiHH, a Takox 30epirae
CTaOIbHI MO3UII, TTONPU MITITAPUCTCHKI BUKIMKH, 3anuinaroyuch y TOII-5
MOCTavallbHUKIB OpraHiuyHoi arponpoaykuii 10 €C i3 00CsSroM eKcrnopry
omusbko 173, 7 tuc. 1. 'y 2025 pomi [1]. [Ipu npoMy Ykpaina mocigae mepiie
Miclie 3a IOCTaBKaMM OpraHiyHOro 3epHa a0 €Bponu. Tox, OCHOBHHUMH
EKCIIOPTHUMH TO3HULIISIMU € 36pHOBI (KYKypY/A3a), COsl T4 COHSILIHMKOBA MaKyXa.
[TpoBinHMME KpaiHamMH-iMIOpTepamMu BUCTyNaroTh HimeuunHa i [Tonbiia, siki
KOHIIGHTPYIOTh IIOHAJ| TTOJIOBMHHM BCIX EKCIIOPTHHX HAaJIXOPKEHb, a TaKOX
Hinepnanmm, Iramis, Yexis, ABscrpis Ta @panuis. B ocranHi poku
PO3IIMPIOETHCSI ACOPTUMEHT EKCIIOPTY MOJIOYHHX OpPTraHiYHHX IPOIYKTIB,
MepeBaKHO HOTYpTiB Ta KedipiB. 3pOCTae TOMHT HA OPTaHiuHI ATOAU
(mepeBa>kHO, MaJIMHY, YOPHHUIIO, O’KHUHY) Ta BOJIOCHKI ropixu, Mex. [lepiommdHo
3’SBIIAETHCS Pi3HA HillIeBa JUKOPOCIA MPOAYKIIiSA — JTIKapChKa CHPOBHHA, TPABH

2].
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Crnin migkpecnutu, mo y 2025 pomi 3pocTaB 1 BHYTpILIHIH PHHOK
OpTaHivyHOI MPOAYKILIi: 301IbIIMIIACS KIJIBKICTh OIIEPaTOpiB, CEPTU(HIKOBAHUX
BiJIIOBiTHO JT0 HAITIOHAILHOTO 3aKOHOIAaBCTBA YKpaiHH y cdepi OpraHigHOro
BHPOOHHUIITBA, 00ITY Ta MapKyBaHHS OPTaHIYHOI MPOAYKIii (X YUCENBHICTh
3pocia 0 260), mo CBIAYNTH MMPO aKTHBI3aIlil0 BUPOOHUKIB, OPi€HTOBAHIX
came Ha BHYTPIIIHIN PHHOK, a TAKOX PO MOCTYIOBE (POPMyBaHHS CTAJIOTO
MOMUTY Ha cepTH(]iKOBaHY OpraHidYHy NPOMYKINIO cepell YKpaiHCHKHX
CIOXMBAUiB, TOX 30UTBIIMIIACS YacTKa OpTaHiYHOI MpOAyKWii B
HalliOHAIbHUX TOPTOBEIBHUX MEPEKax Ta CIeliai30BaHUX TOUKaX MPOJaKy,
a TakoX OyiM OTpHMaHi mepul pe3yJibTaTH IPUBEACHHS OPraHIiuHOTO
3aKOHOJABCTBA YKpaiHM Yy BiJNOBIAHICTE 10 HOBOTO PpETYJIOBaHHSI
€sponeiiceroro Corosy [2].

VY po3BUTKY K 3aKOHO/aBYOi 0a3m, Tak i Oe3nmocepeHhO BUPOOHUIITBA
opraHiyHoi Mpoaykmii B YKpaiHi MokHa BHAUMTH 4 eramy, a came: | eTam:
1970-1997 pp. — 3apooxcents, CTBOPEHHs MOOJMHOKHX TOCHOIAPCTB, IO
BUKOPHCTOBYBAJIM OPTaHi4HI TEXHOJIOTI1 3eMiepodcTBa, mpuitaTTs 3Y « [Ipo
OCHOBHI TPUHIMIIA Ta BHUMOTH 1O OE3MEYHOCTI Ta SKOCTI Xap4OBHX
npoaykTiBy» Bix 23.12.1997 p. Ta miamucaHo AOTOBIp MiX ypsaaMu YKpaiHu
ta IIBeiimapii moao TexHiYHOI Ta (iHAHCOBOI CHIBIpAIli, 3aBISKHA SKOMY
3’SIBUJIACh MOJKJIMBICTH PO3POOKM MPOEKTIB TEXHIYHOI OIIOMOTH, 30Kpema,
0710 PO3BUTKY OPraHIYHOIO CUILCHKOIO rocrmoaapcTBa B Ykpaiui; I erarm:
19982013 pp. — opmysanns, 3pOCTaHHSA YHCEIBHOCTI arpapHux
rOCIOJIapCTB, 10 3aliMajiicsl OpraHiYHHUM BHPOOHHUIITBOM, 3apEECTpPOBaHA
Acomuianis yyacHukiB 0ioBupoOHunTBa «blOJIan Ykpainay, npiopuTeTHUMA
HanpsiIMKaM# poOOTH SIKOT CTAJIO CTBOPEHHSI MEPEKi OpraHiuHIX BUPOOHHUKIB
B YKpaiHi, pO3BUTKY OPTraHiYHOTO PUHKY TOIIO, 3aPEECTPOBAHO YKPATHCHKHIH
opraH ceprudikamii npoaykuii “Opranik craHnapt’, SKUi € aKpeIUTOBAaHUM
Ta BKJIIOUYCHMM B OoQimiiHMN mepelnik opraHiB cepTH(ikallii, BU3HAHUX Y
€pporeiicekoMmy Corozi, IlIBeiinapii, Kanani tomo, a Takoxx BimOyBaiach
pobora mo ¢opmyBanHio 3Y «lIpo opraniuHe BHPOOHHIITBO», SKa
3aBepmmiack npuitHATTAM y 2013 p. 3V « IIpo BupoOHMUTBO Ta 0OIr
OpraHivyHOl CLIBCHKOTOCIIONapChKOT MPpOoAyKIil Ta cupoBunm» [3]; 111 eram:
20142018 pp. — po3éumxy, BIOCKOHAJICHHS 3aKOHOJABUO1 0a3W OPraHigHOTO
BUPOOHULITBA B KpaiHM, sike 3aBepuimwiocs npuiHstTsam y 2018 p. 3V "IIpo
OCHOBHI INPUHLMIIA T4 BUMOTH JJO OPraHiYHOTO BHUPOOHMIITBA, MAPKyBaHHS
OprasiuyHoi MPOAYKIii", y SKOMY IMIUICMCHTOBAaHO OCHOBHI KJIFOUOBI
TIOJIOXKEHHSI TPHOX YMHHHMX Ha TOW MoMeHT PermamentiB €C: Ne §34/2007
(2007) 4, Ne 889/2008 (2008) 5 1 Ne 1235/2008 (2008) [4, c. 88], 30L1bIIEHHS
YHCEIBbHOCTI OPraHiuHMX OIepaTopis 10 Maibke 370 oMHNUIb, 3pOCTaHHS 00Iry
Ta PO3IIUPEHHS TOBApHOi CTPYKTYpH (OpraHidyHHN XJ1i0, MOIJIOKO, KOBOAcH,
(pyKTH, OBOUI, COKH, HAIIOi, CHPOIH, JHKEMH, MEJ Ta KPYIH) BHYTPIITHHOTO
PHUHKY opra"iqHoi npoaykiii go 17 v gon. CIIA, Ta mepeTBopeHHs YKpaiHu
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Ha 3HAYHOTO EKCIIOpTepa OpraHiuyHOi MpOXIYKIil Ha €BPONEHCHKOMY PHHKY
(maibke 85%) i1 IliBHIiuHOaMepuKaHchKOMY prHKax (12%) Beix moctaBok [5];
IV eram: 3 2019 p. npomoBxKyeThes 1 3apa3 — cyuacHuil (abo esponelicbKuil),
amke y 2020 p. Oymu BHeceHi 3miHH 10 3akoHy Ykpainu «[Ipo nmepskaBHY
MIITPUMKY CLIBCBKOTO TOCTIOJApcTBA YKpaiHW», SKi BIEpIle Hamgalu
BUPOOHHMKAM OpraHiqHOL

CUTBrOCTIPOAYKINi MOXJIMBICT OTPHMYBAaTH IEPKaBHY MIATPHMKY Ta
3a(hikcoBaHO TOBTOCTPOKOBI IIiJTi OO0 PO3BUTKY OPTraHIYHOIO BUPOOHHUIITBA B
HarrionanpHiit exoHoMiuHIN cTpaTerii Ykpainu Ha mepiog n0 2030 poky Ta
Crparerii po3BUTKY CUIBCHKOTO TOCIIOJAPCTBA Ta CLILCHKUX TEPUTOPIA B
VYkpaini Ha nepion mo 2030 pokxy, ne 3a3Ha4eHO, [0 PO3BUTOK OPraHIYHOTO
BUPOOHUIITBA € OJJHUM 3 TIPIOPUTETHHUX HANPSMIB CEPEIHBOCTPOKOBOI «3€IEHOT
TpaHcopMalii» CUIbCBKOrO TOCHONApCcTBA, a TaKOXK, MI0 OpraHiuyHe
BUPOOHHIITBO MOXE BiIirpaTd BaXKJIMBY POJIb B aJarTaii D0 3MiH KIIMATy i
MIOM SIKIICHH] 1X HACHiAKiB, a TaKkoX y 30epexeHHI OiopizHOMaHITTI. Y
2022 p. crapryBana ['panToBa mporpama «IliqTpumMka OpraHiYHOTO CEKTOPY
B YKkpaiHi», iHinifioBaHa 00’ enHanasM «OpraHiyaa [HimiaTHBa» SK peakiis
Ha MOBHOMACIITa0HE BTOPTHEHHSA POCii 3 METOI MiATPHUMKH BHPOOHHKIB
OpTraHIYHUX MPOIYKTiB Ta 30€pekKEHHS CIIPOMOKHOCTI OPTaHigHOTO CEKTOPY
VYkpaiHu y cepefiHbO- Ta JOBFOCTPOKOBIH MEPCHEKTUBI. Y 1IbOMY K pOLi
BHeceHi octanHi 3Mmiad 70 3Y “TIpo OCHOBHI NMPHWHIMOM Ta BHMOTH 10
OpraHiyHOro BUPOOHMITBA, O00Iry Ta MapKyBaHHS’, $KI CTOCYBaINCh
YHOpMYBaHHsI cepTHikallii opraniYyHOro BUpoOHHIITBA, CUCTEMH KOHTPOIIIO
W BIAMOBINANBHOCTI 3a TMOPYIICHHS 3aKOHOJABCTBA, a TAaKOX YCYHEHHS
MEepemko] sl OTPUMaHHS YKpaiHCBKMMH BHPOOHHMKAMH JEp)KaBHOT
MATPUMKE Yy cdepi opraHiuHOro BUpPOOHMITBA Ta 0OIry OpraHigyHol
mpoaykmii [6, c¢. 158] ¥V 2023 p., He3Bakawouyd Ha MNOBHOMACIITAOHE
BTOPTHEHHsI, po3novaiacs poOoTa IBOX JIepKaBHUX pEECTpiB y cdepi
OpPTraHiYHOTO BHPOOHHITBA, O0Iry i MapKyBaHHA OPTaHIYHOI MPOIYKIIii,
3’IBUBCS MEPIIHHA BITYN3HAHUHA opraH cepTudikarii Opranik Ctanmapt, skui
OyB akpeauToBaHMi HallioHambHMM areHTCTBOM 3 akpemuTaiii YkpaiHu
3riIH0 3 BHMOTaMH YKpalHCBKOTO 3aKOHOJABCTBa IIPO OpraHiyHe
BHPOOHHMIITBO, OOIr i MapKyBaHHS OpPTraHIYHOI MPOTYKIi i BHECEHHH IO
JepxxaBHOro peectpy opraHiB ceprudikauii 'y cdepi opraHiqHOro
BUPOOHHLITBA Ta 00ITy OpraHiuyHOT MPOAYKIIT.

3 2022 poky HaOpajay YMHHOCTI CYTT€EBI 3MIHM Ta BUMOTH I11[0JI0 CHCTEMH
IIPAaBOBOTO PETYJIIOBaHHS OpraHiyHOro BUpoOHUITBa B €C, a came BUKIaeH]
y Pernamenti (€C) Ne 2018/848[7]. Tox, sik 3a3HavatoTh [Ipokonenko K.O.
ta Ynosa JI.O., cTpyKTypa HOBOrO OpraHiyHoro 3zakoHonaBctBa €C sBisie
cobor0 He oOkpemuil PerimaMeHT, a UUTICHY CHCTEMY OpPraHigHOTO
3aKOHOJABCTBA, JI¢ BCI HOPMATHBHO-TIPABOBI aKTH 3TPYIIOBAHO BIAIOBIIHO 10
PO3ILTIB OCHOBHOTO pErJIaMeHTy (TpaBmiia BUPOOHHWITBA (POCITHHHUIITBO,
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TBAapUHHUIITBO, Xap4yOBi IPOYKTH, KOPMH, aKBaKyJIbTYpa), pePOAyKTHBHUH
Marepiai pocivH i HACIHHS, KOHTPOJIb, TOPTIBIIS 3 TPETIMHU KpaiHaMH TOLIO),
1 BKJIFOUA€ HU3KY IHHOBAIli, SKi CTOCYIOThCS: BHECCHHS 3MiH JO CHCTEMH
KOHTPOJTIO 32 BAPOOHULITBOM OpTraHivHOI MPOIYKLIT IUITXOM 3apOBaPKSHHS
CYBODIMINX TIPEBCHTUBHUX 3aXOJiB 1 TEPEBIPOK YCHOTO BHPOOHHUIOTO
JIAHIIOTA; BBEICHHS CHCTEMH T'PYHOBOI cepTHdIKaIll 3 METOI0 CHpPOIICHHS
mporecy ceptudikamii it ApiOHUX ¢epMmepiB; 3ampOBAKCHHS HOBUX
MpaBUJI MO0 IMIIOPTY OpraHigHoi mpoaykiii y €C; 30iNbIIeHHs MepetiKy
MPOJYKTIB, Ha sIKi OIIUPIOIOTHCS OpraHivHi npasmia Toulo [4, c. 89]. Takum
YMHOM, BpaxyBaHHs Ta BIPOB3/DKCHHS LUX HOPM JIONIOMOXKE PO3BUBATH
YKpaiHCbKUH OpraHiYHUM CEKTOp, TapaHTyBaTUME SKICTb IPOAYKIIii,
Mi/IBUIIUTH JIOBIPY CIIOXKHMBAYiB Ta CIPUSTHME €BpPOiHTErpamii YKpaiHu npu
3a0e3rnevyeHHi  JOTPUMaHHS  CTaHIapTiB  OpPraHiYHOrO  BHPOOHHUIITBA
YKpaTHCHbKHMH CLITBCEKOTOCIIOAAPCHKIMH TOBapOBUPOOHUKAMH-
EKCIIOpTepaMH.
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30poiiHa arpecist pociiicbkoi Qeneparii mpoTn YKpaiHW CIpHYMHUIA HE
Juiie pydHyBaHHs O0O0’€KTiB IMBUIbHOI 1H(pacTpykTypu Ta 3HAYHI
COLIIaTbHO-€KOHOMIYHI BTpaTH, a W TJMOOKI MOPYIICHHS EKOJIOTiuHOl
pIBHOBark, 1o OCOOJMBO BHPA3HO MPOSBUIIMCS y CTaHi JICIB Ta JIICOBUX
EKOCHCTEM.

Y cyuacHMX yMoOBax JicM YKpaiHM 3a3HAlOTh HEraTHBHOTO BIUTUBY
BHACHIZIOK Oe3mocepenHix OOHOBUX Iiif, MOXekX, BHOYXIB OOEIpHUNACIB,
MiHHOrO  3a0pynHeHHs, OyniBHuMITBa  (oprudikamiif, nepemimeHHs
BIHCHKOBOI TEXHIKH. Y 3B’SI3Ky 3 IIMM BiTBOPEHHS JIICIB Ha TEPUTOPISX, L0
MOCTPaXKAAIM BHACTIJOK BIHHM, HE MOXKE pO3IJISIATUCS BUKIIOYHO SIK
MUTAHHS JICOKYJIBTYPHOI JISUIBHOCTI YHM Tally3€BOTO YINPABIIHHS JIICOBUM

rocroJapcTBoM, a HaOyBae O3HaK KOMIUICKCHOI —€KOJOro-TIpaBoOBOL
npobiemMu, BHpIMIEHHS KO  HOTpedye  TOeqHaHHS  Oe3NeKOBHUX,
NPUPOTOOXOPOHHHX, KITIMaTHYHUX, BiZTHOBJTIOBAJIbHUX Ta

€BPOIHTErPAIiITHUX ITiXOIB.

OcobmmBoi Barm me HaOyBae 3 OISy Ha 3akpiluieHHd y cr. 16
Koncrurynii Vkpainu 000B’S30Kk JiepkaBu 3a0e3nedyBaTH EKOJIOTTYHY
0e3meKy i mATpIMYBaTH €KOJIOTIUHY piBHOBAry Ha TepuTopii Ykpainu [1]. 3a
3BUYallHUX YMOB IIPaBOBHI ME€XaHi3M BIIATBOPEHHS JIiCIB BUOYJOBY€EThCS Ha
OCHOBI TONOXeHb 3akoHy Ykpaiaum «I[Ipo 0XOpoHy HaBKOIHUIIHBOTO
NPUPOJIHOro cepenoBuia» Bix 25 dyepBus 1991 p., JlicoBoro komekcy
Vkpainu B pemakimii 3axony Ykpaiau Big 08 mrororo 2006 poky, 3aKOHiB
VYkpainu «[Ipo 3a00poHy Ha NpoOBeNeHHs CYUUIBHHX PYOOK y TipCBKHX
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sanuLeBo-OykoBux Jicax Kapnarcekoro periony» Bix 10 mororo 2000 p. Ta
«IIpo pocnuuuuii cBiT» Big 09 kBiTHA 1999 p., [IpaBus BiATBOPEHHS JiCiB,
3aTBep/KeHUX nocranoBoio Kabinery MinicTpiB Ykpainu Big 01 Oepesns
2007 p. No 303, iHmMX HOPMATHBHO-TIPaBOBUX akTiB. [IpoTe B ymoBax
BOEHHOTO CTaHy LIbOT'O HOPMaTHBHOTO MAacHBY HEJIOCTATHBO, OCKLIBKU BiH HE
BpaxoBy€ CICIIU(IKA TEPHUTOpiH, [I¢ BIATBOPEHHS JIiCiB 00 €KTUBHO
MOB’si3aHe 3 TMOTPE0OI0 MOMNEePeHBOr0 PO3MIHYBaHHS, OLIHKH DiBHS
€KOJIOTIYHOTO ypaKeHHS, BCTaHOBJICHHS CTYyNEHs Jerpamaiii IPYHTIB,
BU3HAYECHHS! MOXKJIMBOCTI NPUPOJHOTO BiTHOBJICHHS JICIB Ta 3a0e3neyeHHs
JIOBFOCTPOKOBOTO MOHITOPHHTY CTaHY BiIHOBJIIOBAaHHMX TEPUTOPIH.

Sk 3a3HavyaeThCS Yy HAYKOBiM JiTeparypi, «B yMOBax 30pOiHOrO
KOH(QIIIKTY HEMOXJIMBO 3a0€3IEYNTH EKOJOTiYHy Oe3IeKy, CIUpPaIOYHCh
BUKJIIOYHO Ha HOPMH BHYTPIIIHBOTO IpaBa, IO 3YMOBIIOE IMOTPedy y
MTOETHAHHI MYKHAPOAHO-TIPABOBHUX 1 HAIlIOHATHHUX MEXaHI3MIB PETyIIOBaHHS
oxoponu moBkiIA [5]. Toxk mis YkpaiHW Mae TPUHIMIIOBE 3HAYCHHS
30epexeHHsT 010J0TIYHOTO PI3HOMAHITTS, a TAKOX YIPOBAKCHHS CHCTEMU
3aXO/IiB IIOJI0 BiTHOBJICHHS IErPaJOBaHUX €KOCHCTEM, OCKUIBKU OOMOBI Iii
PYHWHYIOTB HE JIHIIIE JTICOBI HACAJKCHHS, a 1 IUPIINH IPUPOTHIA KOMILICKC,
mo moTpedye came eKOCHCTEMHOTO, a He CYTO TeXHIYHOTO MiAXOdy OO
BinTBOpeHHs JiiciB. KouBeHIlist mpo Oionoriune pisHomaHiTTs (1992 p.)
3aKpimmia 00OB’S30K JAepkaB 3abe3medyBaTH 30epeKeHHS 0i0J0TigHOTO
PI3HOMaHITTS, cTajle BUKOPHCTaHHS HOr0 KOMITOHEHTIB, a TaK0X YXKMBaHHS
3axOJIiB IO/I0 BiTHOBJICHHS JCTPAIOBAaHUX eKocucTeM [1].

BaxnuBe 3HaueHHS IUIS AOCHIKEHHS L€l MpoOsieMaTHKH MaroTh i
MDKHApPOIHI aKTH «M SKOTO TIpaBa», sKi c(hOpMyBalH 3arajibHi 3acaan
OXOPOHHM JOBKULIA B yMOBaX BOEHHHX 3arpo3. Y BcecBiTHiit xapTii npupoau
(1982 p.) 3aKp1rmeHo TOJIOKEHHS MPO T€, MO MPHPOJA TMOBHHHA Oyt
3aXMIIeHa BiJ Jerpajaiii, COpUYMHEHOi BIHHOIO YW IHIIMMH BOPOXHMH
nisivu [2]. Jexmapamis Pio-ge-Kaneipo 111010 HABKOJIUIIHEOTO CEPeIOBUIIA
Ta po3BUTKY (1992 p.) mpssMO BH3HAYMIIA, IO BiffHA CIIpaBIsE PYHHIBHUIA
BIUIMB HAa MPOLEC CTAJIOT0 PO3BHTKY, a JEpKaBU MAarOTh ITOBAXATH
MDKHapoJHe IpaBo, sKe 3a0e3nedye 3axucT AOBKULIS MiJ 4ac 30poWHHX
KoHGuTIKTIB [3]. ¥ 3a3HaUeHNX aKTaX HE 3aKPIIJICHO CIeliaJIbHIX MEXaHI3MiB
BITBOpEHHsl JICiB, OAHAK 1X 3HaueHHA mnoisirae y (opMyBaHHI
METO/I0JI0TYHOT OCHOBH JIJIsl BUCHOBKY, III0 TOBOEHHE BiITBOPEHHSI JIICIB CIIi [
po3rIIsAaTH He K (aKyIbTaTUBHUN HAIPSAM IIPUPOAOOXOPOHHOI MOJITHKY, a
SK TIPOSIB MDXXKHAPOJIHOTO O0OB’SI3KY JIepyKaBH 11010 BiJHOBJIEHHS JOBKLLIA,
MOPYIIEHOTO BHACHTIOK BifHU.

He meHm Barome 3HaueHHs1 Mae YToJa Mpo acomiamnilo Mk YKpaiHoto Ta
€C (2014 p.), sika nependavae CHiBpOOITHUIITBO CTOPIH y cdepi 0XOpPOHU
JIOBKULISL Ta OpieHTY€e YKpaiHy Ha IMIUIEMEHTAIlil0 €BPONEHCHKUX CTaHIapTiB
[1]. V 3B’s13ky 3 uuM (opMyBaHHs 3aKOHOJABCTBA PO BIATBOPEHHS JICIB Ha
TEPUTOPISX, IO MOCTPAKAAIM BHACHIJIOK BIHHM, Ma€ 3IIMCHIOBATHCS 3
ypaxyBaHHSAM THX HPaBOBUX MiIXOiB, sKi Bke HampamboBaHi B €C momo
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30epEeIKCHHS PUPOIHUX OCEIIHII, OXOPOHH Ol0Pi3HOMAHITTS, EKOCHCTEMHOTO
BIZTHOBJICHHS Ta JOBIOCTPOKOBOTO MMPUPOIOOXOPOHHOTO ITaHyBaHHs. Y Hogiii
micosiit crpaterii €C no 2030 poky (New EU Forest Strategy for 2030, 2021
P.) HaroJoIIeHO Ha MOTPedi 3aXUCTy, BIMHOBICHHS Ta MiIBUINEHHS CTIHKOCTI
JIciB, 30epexkeHHs1 010pI3HOMAHITTS, HAOIKEHHS JIICIBHUIITBA 10 TPUPOJHUX
MPOLIECIB, @ TAKOXK ITOCHJICHHS MOHITOPHHTY CTaHy JICOBUX €KOCHCTEM Y
paMKax JOCATHEHHs KJIIMATHYHHX IUJICH Ta Hileld 13 0XOpPOHH Oi0JOTriYHOTO
pi3HOMaHITTS [4].

AXTyaJIbHICTh PO3BUTKY CIIELIaJIbHOTO 3aKOHO/IABCTBA IMiATBEPIKYETHCS
3aMovaTKyBaHHIM y 6epesHi 2026 p. cmiapHOTO NpoekTy Ykpaian Ta @AO 3
MIATPUMKHM CTIKMX JIICOBUX JaHAMA]TiB, CIPSIMOBAHOIO HA IOJITHKY
BIZTHOBJICHHS, PO3BUTOK CHCTEM JICOBITHOBJICHHS Ta 3aJIy4EHHS 3€JICHOTO
(inancyBanHs. [6].

VY Hamiii neprkaBi HalliOHAJIbHE 3aKOHOIABCTBO (DOPMYE 3arajlbHy OCHOBY
JUIL PETYJIIOBaHHS JisUIBHOCTI 3 BiATBOPEHHs JICIB, IMPOTE€ PO3BUTOK
OpTaHi3aniifHO-IIPaBOBOTO MEXaHi3My BIATBOPEHHS YPa)KEHHX BOEHHHMH
IIAMH ~ TCPUTOPIH € MPOOJEeMOI0  MDKAUCIHUILIIHAPHOTO — XapakKTepy.
Bignosimao mo JlicoBoro komekcy YkpaiHH, METOIO BiATBOPEHHS JICiB €
JIOCATHEHHS OTITUMAIIBHOI JIICHCTOCTI, iIBUIIEHHS KOPUCHHUX BIACTHBOCTEH
JICIB, TOJIMIIEHHS X SKICHOTO CKJaxy, NMPOAYKTHBHOCTI Ta 010JIOTidHOT
critikocri [1]. [IpaBuia BiOTBOpEHHS JICiB po3paxoBaHi Ha 3BUYAWHI YMOBU
TOCIIOJIApIOBaHH, TOJl SK BOEHHUH 1 TNMOBOEHHMH KOHTEKCT NOTpeOye
CIEIiaJbHOTO BPETYIMOBaHHS 0€3MEeYHOCT] TUISHOK, iX €KOJOTIYHOI OIiHKH,
MOXJIUBOCTI IPHUPOJHOTO TIOHOBJIEHHS Ta MOAAIBLIOTO0 EKOJIOTIYHOTO
MOHITOPHUHTY.

CyTTeBOor0 € 1 mpoOiieMa B3aeMOJIl JIICOBOTO 3aKOHOJABCTBA 13
3aKOHOJABCTBOM IIPO NPOTHMIHHY HisUTBHICTE. 3akoH Ykpaiam «IIpo
NPOTUMIHHY JIisUTbHICTB B YKpaini» Bix 06 rpyaus 2018 p. Bu3Havae 3aranbHi
MPaBOBi Ta OpraHi3alliiiHi 3acaayd MPOTHUMIHHOI MisIBHOCTI [1], omHaK He
BCTAHOBJIIOE CIICIiaNbHUX IMPaBUII MOEAHAHHS TPOIEAYp PO3MIHYBaHHS 3
MTUTaHHSAMH BiATBOPEHHS JIiCiB. SIK HACIIiTOK — BHHUKAIOTh POTAINHH, JIICOBE
3aKOHOJIAaBCTBO HE BPaxOBY€E O€3MEKOBOI0 KOMIIOHEHTY YPa)KCHUX BOEHHUMU
TIiSIMH TEPHUTOPIii, a 3aKOHOAABCTBO PO MPOTUMIHHY IisUTBHICTH HE TIOB SI3y€E
OYHMIIIEHHS TEPUTOPIH i3 MOMATBIIMM BiTHOBJICHHSIM JIICOBUX EKOCHCTEM.
[TorpibHe MiXraimy3eBe HOpPMaTHBHE pilleHHs, ske O 3abe3medmio
MOETANHICTh  BITHOBJCHHSA: OIIHKY OE3MEYHOCTI Ta PO3MiHYBaHHSA,
€KOJIOTiYHEe OOCTe)XEHHs, BHM3HAUEHHS MOJENI BIATBOPEHHS JCy 3
ypaxyBaHHIM IPUPOIHOTO CTaHy TEPHUTOPIi, a TAKOXK TPUBAIHN €KOJIOT1UHIH
MOHITOPHHT.

Bupimenns miei mpoGieMn Mae CIIUPATHCS TaKOXK Ha TIOJI0KEHHS 3aKOHY
VYxpainn «IIpo OcHoBHI 3acagu (cTpaTeriro) JepKaBHOI EKOJIOTIYHOI
nmoyiTHKN YKpaiam Ha mepion mo 2030 poky» Bimg 28 motoro 2019 p. ta
JeprxaBHo1 cTparerii ynpasiiHHs jicamu Ykpainu 1o 2035 poky, cxBajeHoi
posnopsamkenHsam Kabinery MinictpiB Ykpainu Big 29 rpyaas 2021 p. Ne
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1777-p [1]. OOunBa akTH OpIEHTYIOTH JEp>KaBy Ha BiIHOBJIECHHS IPUPOIHUX
€KOCHUCTEM, MIiABUIICHHS PIiBHS JIICUCTOCTI, MOCHIJIEHHS POJIi €KOJIOTIYHUX
KPUTEPIiB Y NPUHHATTI pillleHb, MOJIEPHI3aII0 CHCTEM YIIPABIIHHS JiCaMH,
MiABHUINEHHS iX CTIKOCTI ¥ HAOMIKEHHS IO €BPONEHCHKUX ITiAXO/IIB.

OTxe, MDKHAPOTHO-TIPABOBI Ta €BPOINEHCHKI 3acaay Jal0Th MiACTaBH IS
MepexXoqy BiIl BY3bKOTO PO3YMIHHS BIiITBOPEHHS IICIB SIK CYKYIHOCTI
JICOKYJBTYPHUX 3aXOMiB J0 Cy4YaCHOTO PO3YMIHHA I[bOTO TMIPOLECY SIK
KOMIUIEKCHOTO BIJTHOBJICHHS JIICOBHX €KOCHCTEM, IIOpPYIICHHX BHACITIJOK
30poiiHoro koHpuikTy. Brockonanenus Hopm JlicoBoro kopekcy Ykpainu Ta
[IpaBum BiATBOpEHHS JICiB TOBHHHO BIiMOyBaTHUCA 3  ypaxXyBaHHAM
MDKHApOJHHX CTAHIAPTIB OXOPOHU JIOBKLLIA MiJ yac 30pOHHUX KOHQIIIKTIB,
moJokeHb KOHBEHIIIT po 0i0I0TiYHe Pi3SHOMAHITTS, KIIIMATHYHUX OPi€HTUPIB
IMapu3pkoi yromm Ta CEKOCHCTEMHHX IIXOMIB, C(HOPMOBaHHX MPABOM
€sporeiicekoro Corozy. Jlume 3a Takux YMOB MOIMBO c(hOpMyBaTu
e(eKTHBHUI MpPaBOBHH MeXaHi3M BIJITBOPEHHS JIICIB HA BOEHHO YpPaKCHHX
TEPUTOPIAX, KU BiIMOBITaTHME TOTPedaM eKOJIOTIHHOT Oe3MeKH, TOBOEHHOTO
BiJIHOBJICHHS] YKpaiHU Ta 11 €BpOIHTErpaliiHOrO PO3BUTKY.
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RISK-BASED APPROACH IN THE BORDER CONTROL SYSTEM

PU3UK-OPIEHTOBAHMI MIJAXIJ] Y CACTEMI
MINPUKOPJOHHOI'O KOHTPOJIIO

Blyk Yu. O. Bauk 0. O.

Postgraduate student at the Department acnipanm kagheopu HayioHaIbHO2O,
of National, International Law and Law MIHCHAPOOHO20 Npas ma
Enforcement Activities npasooxoponHoi dianbHocmi,
Kherson State University Xepconcwruii OeporcasHuil ynieepcumen
Kherson, Ukraine M. Xepcon, Yrpaina

CBITOBI iHTErpaliifHi MPOLECH, PO3BUTOK TPAHCKOPAOHHOI JIOTICTHKU Ta
30UIBIIEHHS  MDKHApOJHOTO  MAacaKMPOIMOTOKY OO0’ €KTHMBHO  3MiHMIN
(yHKIIOHANTbHE TIPU3HAYEHHS AEPXKaBHUX KOP/OHIB 3arajoM, Ta CHCTEMH
MPUKOPAOHHOTO KOHTPOIIO, 30Kpema. KOHIEMIis TOTaIBHOTO, CYIILHOTO
KOHTPOJIFO KOKHOTO 1HAMBIZAa 9M TPAHCIIOPTHOTO 3aco0y, M0 IepeTHHAe
KOPZOH, BI3HAHA MIKHAPOIHOIO CHUTPHOTOIO Hee(DEKTHBHOIO, OCKIIEKM BOHA
rambMy€e eKOHOMIUYHHNA PO3BUTOK 1 TOpyIIye 6a30Bi IpaBa JIIOAWHU Ha BiTbHE
nepecyBaHHs. A TOMy, Ha 3aMiHy 3acTapuidM MOJENSIM IMPUKOPIOHHOTO
KOHTPOJIIO, BITUM3HSHA IOPUIMYHA HayKa Ta MpPaBO3aCTOCOBHA IPaKTHKA
YCHINIHO  IMIUIEMEHTYIOTh ~ PU3UK-OPIEHTOBAaHWM  MiaXim, SKUd €
(hyHIaMeHTaIbHUM IHCTPYMEHTOM €BPOIEHCHKOTO IHTETPOBAHOTO YIIPABIIiHHS
kopnonamu (European Integrated Border Management).

Y TeopeTnyHOMY BHMIpi PHM3MK-OpI€EHTOBaHWHM minxix B  cdepi
MIPUKOPIOHHOTO KOHTPOJIIO CTAaHOBHUTH COOOI0 KOMIUIEKCHY iH(OpMaIiiHO-
AQHAJTITUYHY JiSJIBHICTB, CHIPSIMOBAaHYy Ha BHSBIICHHS, OIIHKY Ta
HelTpamizamito 3arpo3 Oe3MeKd KOpIOHY, IO JO3BOJSE 3aCTOCOBYBATH
3aX0M TPUMYCY 1 TOTIHONIEHUX MEPeBipOK B MeXax NPUKOPIOHHOTO
KOHTpOIIO BHOIpKOBO. Tak, aHANI3yIOYH HOBITHI IapaJurMy MPUKOPIOHHOI
6e3nexu, gocaigauk B.JI. 3p0nKa cpaBeaIMBO aKIEHTYE yBary Ha TOMY, L0
TOJIOBHMM 3aBJAHHSAM CydYacHOI MOJENi YIPaBIiHHA KOPIOHAMH €
«CTBOpPEHHSI Ta MiATPUMaHHS OajlaHCy MiXK 3a0€3MIeYeHHIM HaJIeKHOTO PiBHSA
MPUKOPIOHHOT O€3MeKH 1 30ePEeIKEHHIM BIAKPUTOCTI JACPKABHOTO KOPAOHY
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JUISL 3aKOHHOTO TPaHCKOPJOHHOTO CITIBPOOITHHIITBA, a TaKOXK OCI0, sKi
moIopoXyrThY [2]. [linTpuMyrouy aaHy Te3y, HiAKPECINMO, O epKaHUK
KOpPZOH, Y HOr0 CydacHOMY PO3YMiHHI, Ma€ IEPETBOPHUTHCS Ha CBOEPITHY
«PO3yMHY MeMOpaHy», sika Oe3IepeIIKoHO NPOITyCKae JeTalTbHAN Tpadik,
MIPOTE MUTTEBO Pearye Ha MPOsIBH MPABONOPYIIEHb.

Konnenrtyansanii 6amaHc B MeKaX PH3UK-OPIEHTOBAHOTO MiAX0Ty B cepi
YIOpaBIiHHA KOPJOHAMM 3HAWIIOB CBOE UITKE HOPMATUBHO-IIPABOBE
3aKpIIUICHHS B HAI[iOHAIGHOMY 3aKOHOIABCTBI Ta iSUIBHOCTI Jep>KaBHHM
OprasiB B cdepi MPUKOPIAOHHOIO OKHTPOJIIO. 30KpeMa, y 3aKoHi YKpaiHu
«[Ipo TpPUKOPIOHHUN KOHTPOJb» MPSAMO BU3HAYEHO, L0 MPUKOPIOHHUN
KOHTPOJIh 3[IIHCHIOETHCS 13 3aCTOCYBAaHHIM aHATi3y Ta OI[IHKU PH3HKIB (T1. 3
cT. 9 «mpoueaypa 3IIMCHEHHS KOHTPOJIO JApYroi JiHiI MPOBOIUTHCS 3a
pe3ynbTaTaMy aHali3y Ta OLIHKM PU3WKIB IiJ 4ac BUKOHAHHS IPOLENypH
KOHTPOITIO TIepmioi JiHii...» [4]). [Llomo mpakTHYHOTO BIPOBAIKCHHS PU3UK
OpIEHTOBAaHOTO TIIXOAy Yy cdepi NPUKOPAOHHOTO KOHTPOJIIO, CIiJ
3ayBaKWTH, IO 3aBASKH TPUBANIA TICHIM cmiBmpami 3 i1HO3EMHHMH
naptHepamu (Hampukiang, MOM, OBCE, Frontex Ta mpUKOpZOHHUMHU
BiJOMCTBaMH CYCiIHIX JepkaB) Jlep:kaBHa MPUKOPAOHHA ciayx0a Ykpainu
YCHIITHO TPOWIUIa NIIAX BiJg PO3POOKH MepImUX MPOoQIIEHUX Mporpam
(nanpuknaz, Ilepiiol BioM401 MporpamMu 3anpoBaKEHHS CUCTEMH aHaNi3y
pusukiB y 2006-2009 pp., dpyroi IIporpamu i3 3ampoBalkKeHHS CHCTEMHU
ynpasninnas pusukamu 2007 p., Tperboi IIporpamu po3BHTKY CHCTEMHU
aHaiizy pu3uKiB Ha mnepiox no 2020 p.) OO TOBHOI HOpPMAaTHBHOI Ta
MPaKTHYHOT IMIUIEMEHTalii CHCTEMH aHalli3y pHU3UKIB B IHTErpoBaHe
ynpaBiiHHA KopaoHamu. CydyacHWEl eTam pO3BUTKY BIIOMYOI CHCTEMH
Oazyerbcst Ha oOHOBIeHIH eBpormeiicekii mMozmeni CIRAM 2.0 (Common
Integrated Risk Analysis Model, moaens anainizy pu3ukiB aepxas-aieHiB €C,
CYThb $IKOI TONATaEe B KOMIUIEKCHOMY OIIHIOBaHHI O€3IeKH 30BHIMIHIX
KOPIOHIB IIJISAXOM aHAN3y PHU3UKY SK B3a€MO3aJeKHOI (YHKIIi Hii TpbOX
KITIOYOBMX YHHHUKIB — 3arpo3M, ypa3lHWBOCTI CHCTEMH 1 ii MOTEHIIHHUX
HACJIJIKIB/BIUIMBY) Ta BUMOTrax Bi3oBoi iOepanizauii 3 €C, mo 3Ha4yHO
Mi/IBUILYE piBEHb IPUKOPAOHHOI Oe3meku Ta 3abe3neuye edeKTHBHE
MPUAHATTS YNPABIIHCBKUX PINIEHh B Cepi YNPaBIiHHA KOpAOHAMH IS
MiHiMi3alil 3arpo3 B yMoBax oOMexeHHX pecypciB. [IpakTuuna peamizaris
I[LOTO iAXO0TY 3a0e3neuy€eThest aBTOMATH3AIII€10 MPOIIECIB,
(YyHKLIOHYBaHHSAM  CHUIBHMX  BIPTY&JbHHX  aHAIITHYHUX  LEHTPIB,
MDKBIIOMYMM ~ Ta  MDKHapoOJHMM  OOMIHOM  BHIIEPE/KYBAJILHOIO
iHpOpMalli€lo, a TMOJNAJIBIINA BEKTOP CHPSIMOBAHMH Ha TEXHIYHE
MePEOCHAIIEHHS 1 YZIOCKOHAJIEHHS IMiJrOTOBKH aHAJITUKIB /Uil €(EeKTUBHOT
MiHiMi3amii 3arpo3 mnpukopaoHHiH Oe3memi [5]. Omxke, 3 TOYKH 30py
MPaKTUYHOI peaii3aiii, PU3UK-OPIEHTOBAHWH MiAXix He O0OMEeXyeTbCs
(hi3MYHOIO JTiHIEI0 KOPAOHY, a MPAIIOE€ B MEXKaX YOTHPUPIBHEBOI CHCTEMU
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Oe3reky, sika BKJIIOYAE 3aXOJU B TPETiX KpaiHax (KpaiHax MOXOJDKEHHS Ta
TPaH3UTY), CHIBIPALIO 3 CYMDKHUMH JIepKaBaMH, Oe3MocepeHii KOHTPOIIb
Ha 30BHIOTHHOMY KOPIOHI, a TAKOX MPABOOXOPOHHY IisNBHICT B CEpeANHI
JIepKaBi.

BesmocepenHbo mig 9ac mepeTuHy KOpAOHY PH3HK-OPIEHTOBAHMH MiAXi
BTLTIOETHCS Yepe3 MpOoLey Py KOHTPOITIO IIEPIIoi Ta APYToi JiHii. Sk 3a3Havae
y cBoix mpargx 3 aaMiHicTpatuBHOI mismbHOCTI A.®D. Morta, edexTnBHA
MPOTHIIS TPAHCKOPIOHHIN 3JOYMHHOCTI BHMAara€ SKiCHOTO aHAJITHYHOTO
CYNPOBO/KCHHS, SIKE AaKyMyJIO€ CTAaTHCTH4YHI JaHl Ta OIepaTUBHY
iH(hopMaIliro st Oe3MepepPBHOI0 OHOBIICHHS 1HIUKATOPIB pU3UKY [3]. SKkiio
i yac 6a30Boi MepeBipKU Ha MEpIIii JIiHIl crpanboBye MEBHUN MPodisb
py3uKy (Hampukmazg, 30ir MapumipyTy pyXy, HETHIIOBAa ITOBEIIHKA, MNEBHI
O3HaKd B JIOKyMEHTaxX), oco0a BHMBOIUTHCS 13 3arajbHOTO MOTOKY ISt
npoBeneHHs KoHTpomto apyroi miHil. O.B. Coiiko miakpeciroe, mo came
KOHTPOJIb JIPYTOi JIiHi1, SKKil BKIIFOUA€ MOTIMOJICHEe BUBUCHHS TOKYMEHTIB Ta
JeTalbHe  ONUTYBAaHHS, €  BUHATKOBOIO  IIPEPOTAaTHBOIO  CHUCTEMH
mpoiUTIOBaHHA, MI0 MiHIMI3ye BTpy4YaHHA Yy TPHBAaTHE  KHUTTA
3aKOHOCIYXHAHUX MOM0poXxytounx [6]. Ilpm mpoMy BapTO BHOKpEMHTH
cepio3HMiA IpoOIeMHHU acCIeKT peai3allii MexaHi3My PH3HK-OPi€HTOBAHOTO
MiIX0Ay, 30KpeMa, HaJMIipHE HaBaHTA)XEHHs Ha IHCIEKTOPCHKHU CKIaj y
MYHKTax TPOIMYCKY 4YacTO NPHU3BOAMUTH JI0 CYO €KTHMBHOTO TPaKTyBaHHS
«TOTEHIIHHUX THIAUKATOPIBY PU3UKY, 110 MOXE ITOPOPKYBATH O€3ITiICTaBHI
3aTPUMKH TPaHCIIOPTY abo0, HaBMAaKu, KOPYILiHHI 310BKuBaHHs. Hanpsmom
MOJIONIaHHA 1i€l AMCKpewlii € ToTajbHa LUQPOBI3aIlisl Ta aBTOMaTH3AIlisd
anroput™iB  koHTpomo. Haykoeus O.b.T'anpba  nmoBoanTh, 11O
e(eKTUBHICTP MEXaHI3My NPABOBOTO PETYJIIOBaHHS Yy cdepi NPUKOPIOHHOT
Oe3nexn Oe3rmocepeHbO 3AICKUTH Bijl IHTENEKTyamizamii iHpopMariiHoro
00MiHy, /ie pillICHHS PO MTPOBEICHHS MOTJIMOIEHOT0 KOHTPOITIO POPMYETHCS
amapaTHO-TIPOTPaMHAMH ~ KOMIUIEKCAaMH  Ha  OCHOBI  iHTerpamii 3
MDKHapogHUMHU 06a3aMu maHux [1].

binbmie Toro, 3acTocyBaHHS aBTOMAaTH30BaHMX 0a3 JaHUX (TaKHX SK
cucrema [ITK AIIK «lapt-1/I1», i3 kananamu Inteprmony — Nominal
Database, Stolen and Lost Travel Documents ta Stolen Motor Vehicles)
BUBOJUTH MPOTHII0 3JOYMHHOCTI HA HATHALIOHAIBHHUU PiBCHb. 30KpeMa,
JIOCIHI/KYIOYM KPUMIHOJIOTIUHI aCHEeKTH TPaHCKOPJIOHHOTO KPUMIiHAIIITETY,
C.O. OiuninmoB  MEPEeKOHIUBO apryMEHTYe, M0 TIIbKH 3aCTOCYBaHHS
IHHOBAIlIMHUX TEXHOJIOTiM, 30KpemMa OioMeTpuuyHOi ineHTH(IKANIi Ta
ABTOMAaTHYHOT'O TApTE€THHTY, J03BOJISIE CHCTEMI YIIPABIIHHS PU3UKAMH I'paTh
Ha BUIIEPEKCHHS, PYHHYIOUM JIOTICTHKY TpPaHCHALIOHAJIBHHUX 3JIOYMHHHUX
cuHauKaTiB [7].

OTxe, TpOBEeNEHWHA aHaNi3 3acBigdye, IO TpaHC(HOpPMAIis CHCTEMH
MPUKOPIOHHOTO KOHTPONIO B YMOBaxX TIJO0ANi3allifHUX TWpOIeciB Ta
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iHTeHcuGiKalii TPaHCKOPJOHHOI MOOUTBPHOCTI 3yMOBWJIA BIIXill BiX
KOHLIENIIi TOTAIFHOTO KOHTPOJIIO Ha KOPHUCTh PU3UK-OPIEHTOBAHOI MOJENI
VIOpaBIiHHA KOpPJOHAMH, sKa BiINOBIiZa€ CyYaCHHM €BPOIECHCHKUM
CTaHIapTaM IHTErpOBaHOTO IPHKOPIOHHOTO MeHeIKMeHTy. [limxin, Imo
IPYHTYETbCA Ha CHCTEMHOMY aHaNi3i 3arpo3, ypasIHBOCTEH 1 MOTCHIIHHHUX
HACINIAKIB, MJO3BOJIsIe 3a0e3medyBaTd OajaHC MDK TapaHTyBaHHSAM
HaIlOHAJIFHOI O€3MeKH Ta JOTPUMAaHHSIM IPHHITUIY CBOOOIH IepecyBaHHSA,
ONTHMI3yI0Ud BUKOPUCTAHHS PECypciB AepkaBu. BogHowac epexTHBHICTH
i€l CHUCTEMHM 3HAYHOI MIpPOI0 3aJCKUTh BiJl PIBHA TEXHOJIOTIYHOI'O
3a0e3MevyeHHs! Ta MiHiMi3alii Cy0’€KTHBHOTO YMHHHUKA Y MPUIHATTI pillleHb,
IO aKTyalli3ye MoJaibily NIX(POBI3amilo 1 aJrOpUTMI3alliio HpoUexyp
MPUKOPIOHHOTO KOHTpOMo. TakuM YHHOM, PH3HMK-OPIEHTOBAHWH IMiAXin
BUCTYIIA€ KIIFOYOBHM IHCTPYMEHTOM Cy4YacHOi IPUKOPIOHHOI Oe3NeKH, KU
3a0e3revye MPOAKTUBHE BHSBICHHS 3arpo3 1 NPOTHII0 TPaHCKOPAOHHIN
3JI0YMHHOCTI B YMOBaxX JHHAMIYHOTO PO3BUTKY MIKHAPOIHHX 3B’ S3KiB.
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[ToHATTS «KOHBEHIIisH» € OJHIEIO 3 KaTEropiii MpaBoBOi HAYyKH, 30KpeMa i
HAYKH aJMiHiCTPaTUBHOTO TpaBa. ToMy, BUIAETHCS 332 HEOOXITHE JOCIITUTH
iCTOpit0 HOro craHOBICHHS. J[OCTIKCHHS TeHE3U I[LOT0 TEPMiHA J03BOJISE
rIIMOIIe OCMHUCINTH HOT0 CydacHe HOPMaTHBHE Ta JOKTPUHAJIbHE 3HAYCHHS.

[Meprri 3ragky MOHATTA «KOHBEHIIsH» 3adikcoBaHo mpubamsHo 1440-mu
pokamu. Moro 3amosmueHo 3 cepeaHbODPAHIY3bKOro —convention, 3
JATHHCBKOTO conventid (HapomHi 300pw; 30TIKEHHS, 3yCTpid; IOTOBIp,
yroaa). Lle ciioBo moB’s13aHe 3 AI€CIOBOM convenid (CXOTUTHCS, IPUXOANTH,
30upatucst abo  3ycTpidaTtucs  pa3oMm, 30HpaTHCA,  JTOMOBISTHCAH,
MOTO/KYBATHCS ), YTBOPSHUM 32 JOMOMOTOor0 mpedikca com(con-) (3, pazom)
+ venid (nmpuxoauty, noxoautn) [2; 8. Sk 6aunmo, yke Ha ETHMOJIOTIYHOMY
PIBHI OHSATTS «KOHBEHIIisD» OXOIUTIOE SIK MPOIIEC Y3rOJDKEHHS TO3MIIIH, TaK 1 HOro
(hopMaIti3oBaHUI pe3yNbTAT Y BUTJISIII JJOTOBOPY.

IcropyuHO B cepeAHBOBIYHMIT  TeEpiog  TEepMiH  «KKOHBEHIIISH»
BUKOPHCTOBYBABCSl MIEPEBAYKHO ISl TIO3HAYECHHS JOTOBOPIB MiXK BEJTMKMMH
KpaiHamu. 3 gacoM cdepa 3acToCyBaHHsS TepMiHa «KOHBEHII cdepa Horo
3aCTOCYBaHHSI ICTOTHO DO3IIMpHIIACS 1 BIH CTaB BHKOPHUCTOBYBATHCS IS
OIUCY JIOTOBOPIB, YKJIQJAEHUX MK KpalHaMH 3 Pi3HHUX Taiy3eil, BKIIOUaroun
MOJIITHKY, TOPTiBIIFO, 30pOFO Ta MpaBa JIOAUHU [7].

Ha odimitinomy caiiti Opranizanii O6’exnannx Hamiif #aetbcs mpo Te,
10 TEPMiH «KOHBEHIIis)» MOXe MaTH SK 3arajibHe, 1 ClenialbHe 3HAUeHHS.

[Mo crocyeTscs 3arabHOTO PO3yMiHHSA, TO 3a 3MicToM ctaTTi 38(1)(a)
Cratyty Mixuapogaoro Cyny «MiKHapOAHI KOHBEHIII, SIK 3araibHi, TaK i
CICIaIbHI» € JDKepeiaMu rmpasa [6]. Y 11boMy 3arajibHOMY BXKHBaHHI TEPMiH
«KOHBEHIIIS» BKJIIOYA€ BCI MDKHAPOJIHI Yrojau, sIK 1 3araJibHUH TEpPMiH
«IIOTOBIp». 3BiAcKM 3pO0JICHO BUCHOBOK IPO T€, IO 3arajJbHUH TEepMiH
«KOHBEHIIiS)» € CHHOHIMOM 3arajibHOr0 TePMiHa «JIOTOBip».
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CTOCOBHO CIIELiaJIbHOTO 3HAYEHHS JOCIIKYBaHOI KaTeropii 3ayBakeHO
Ha TOMY, IO SIKIIO B MMHYJIOMY CTOJITTI TEPMiH «KOHBEHLS» TpaIuLiiHO
B)KMBABCS IS IO3HAYCHHS TBOCTOPOHHIX YTOM, TO HA CHOTOMHI BiH 3a3BHYal
BUKOPHCTOBY€ETHCSA TS TO3HAYEHHS ODIIIIHIX 0araToCTOPOHHIX JOTOBOPIB 32
YYaCTIO BEJIMKOI KUTBKOCTI CTOPiH. 3a3BU4ail JOKYMEHTH, IO YKJIAJA0ThCS MMij
erifol0 MDKHApOIHHUX OpraHi3amif, Ha3WBAIOThCA «KOHBeHII». Te came
CTOCYETBCSI JOKYMEHTIB, NPHUHATHX OpPraHOM MDKHApOIHOI OpraHi3alii,
npuMipoM MiXHapOIHOIO OpraHizatiiero mpari [1].

SIKII10 TOBOPHUTH MPO AC(iHIIIIO MOHITTS «KOHBEHIIS», TO 11 B HAYKOBUX
JoKepenax chopMyIbOBaHO SIK YIOJY 31 CIEHIaTbHUX MIKHAPOIHHUX MUTAHb
€KOHOMIYHOTO, TEXHIYHOTO, T'YMaHITapHOT'0 Ta BIICHKOBOTO Xapaxrepy [5].

[Mopsin i3 UM y TOBIKOBUX JKepeiaX MOHSTTS «KKOHBEHIIISH» MOXKE TAKOXK
BXKHMBATHCS JUI IO3HAUCHHS:

1) akty 3i0paHHs; 3ycTpidi KUTEKOX 0¢i0b ab0 OKpeMux 0cil;

2) coro3y; KoaiIii;

3) 300piB. Y poMy ceHci Iie CIIOBO BKIIOYa€e Oy ab-sIKi oQiriiHi 300pu abo
3i0paHHs Mronel I MUBLTEHUX 200 EPKOBHUX IIIEH.

VY KOHTEKCTI OCTaHHBOI'O 3 HaBEICHHX BU3HAYCHDH I[IKABOIO BHIAETHCS
Taka iHpopmamiga. Y Bemukiii BpuraHii «KOHBEeHT» — I¢ Ha3Ba, HaJaHa
Ha/I3BUYaliHUM 300paM CTaHIB KOpOJIBCTBA, 1IN0 MPOBOISTHCS 0e3
KOPOJIIBCBKOTO Hakazy; 300pu, siki noBepHynu Kapna II Ha npecrod, 1 siki
orojocuiu mpo 3pedenns Skoea Il Bin npecrony. BonHouac y Crionydenux
[ITatax AMepHKH 115 Ha3Ba Ja€Thcsl 300paM MPEICTABHUKIB, sIKI POPMYIOTH
KOHCTHUTYLIO ypsiay abo TomiTHYHE 00’ €IHaHHS; KOHBEHT cQopMyBaB
koHcTuTynito Cronyuenux [ltatiB y 1787 pori [9].

BonHowac y cydacHiif mpaBOBidf HOKTPHHI Ta HPaKTHI 3aCTOCYBaHHS
TEPMiH «KOHBEHIIIS» YCTaJeHO pO3TIIJAE€ThCI caMe SK  PI3HOBUI
MDKHapOJHOTO JO0TOBOPY.

Sk 3ayBaxyerbcs y Bikimemii, «KOHKpeTHI O3HaKH, 3a SIKUMH TOH 4YH
IHIIAH TOTOBIp CITiZi HA3WBATH KOHBEHIII€I0, BUIUIATH BaXKKOY» [4]. BogHowac
CcpoOyeEMO BHOKPEMHUTH TaKi O3HAKH:

- HaJISKUTD JI0 IHCTPYMEHTIB MIXKHAPOJTHOT'O ITPaBa;

- YKJIaIa€ThCs MK Cy0’ €KTaMH MIXKHApPOIHOTO TIPaBa;

- MOPOJIKYE MpaBa Ta 000B’SI3KM YISl CTOPIH;

- TPaMLIIHO € 6araToCTOPOHHIM JIOTOBOPOM;

- BCTAHOBJIIOE TIEBHI MPaBMIIa T4 CTAHIAPTH IJISl YUACHUKIB;

- pEeryJIroe MUTaHHS KOMIUIEKCHO, OXOIUTIOIOYM BCi ACIIEKTH TOTO YU
IHILIOTO TIUTaHHS;

- JlorioMarae  JiepskaBaM  JIOMOBIISITHCSL Ta  CIIBIPAIOBATH  JUIS
JIOCATHEHHS CIIUTPHUX MiJIeH 1 BUPIIICHHS TI00aIbHIX IpodieM [7].

IMokazoeum mnpukiaamom € Konmernmis OOH mpo mpaBa oci6 3
IHBANITHICTIO, SKa OXOIUTIOE BCi KITFOWOBI cdepu peamizaiii mpaB ocib 3
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IHBANIHICTIO, BH3HAYa€ CTAHIAPTH 1X 3aXUCTy, a TaKOX Iependavae
MeXaHi3MU MDXXHapOJITHOT'O MOHITOPHHTY Ta 3BiTyBaHHS JAepKaB-y4acHHIIb.

Hacamkinenp, KOHBeHINI iCHyIOTh pi3HUX BHIIB. Hampukian,
(1) Mi>xHApOMHI KOHBEHII 3 MpaB JIOAWHH, SKi CTAHTAPTH 1 MpaBHia It
3axucTy npaB moanHu (30kpema Komsenmis OOH mpo mpasa oci6 3
inBamigHicTo [3]); (2) MbKHApOAHI KOHBEHIIi 3 TOPTiBNIi, SKi BU3HAYAIOThH
MpaBWja Ta YMOBH IS MDKHApOJHOI TOPTIBJII TOBapaMH Ta IOCIyTaMUu;
(3) MixHapogHi KOHBEHIIi 3 OXOPOHM HaBKOJHIIHHOTO CEPEIOBHINA, SKi
CTBOPIOIOTH ITPaBUJIA TA CTAHIAAPTH JUII OXOPOHHU JTOBKULIS TOLIO [7].

Otmxe, 3a3HayeHe [a€ TMiJCTABU JUIi BHCHOBKIB TIPO T€, LIO IOHATTS
«KOHBEHIIIS)» Ma€ IIINO0Ke iICTOPUYHE Ta €TUMOJIOTTYHE KOPiHHS, 110 MOETHYE
MPOLIEC Y3rO/KEHHSI BOJII CTOPIH 1 HOTo IopHAMYHO 0(OPMIICHUH pe3ybTar.
VY cyuacHiif TpaBOBiil HayIli Ta MPaKTHII «KOHBEHLIS» PO3IIISIAETHCS SIK
pI3HOBHA MDKHAPOJHOTO JOTOBOPY, TEPEBaXHO 0araTOCTOPOHHBOTO
xapakrepy. KoHBeHIIi BimirpaloTe KIIOYOBY poilb Yy  (QOpMyBaHHI
MDKHApPOJHHUX CTAaHAAPTIB Ta € BAXKIMBHM IHCTPYMEHTOM IMIUIEMEHTAIIii
MDKHApPOJIHHUX 3000B’I3aHb JIEPKAaB.
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Kareropis HIKYEeMHOCTI TpaaWIliiHO cdopMyBajacsi B  Mexkax
IUBLTICTUYHOT JOKTPUHH, A€ HEAIMNCHUHN MPABOYMH PO3TIIAAAETHCS SIK TAKHM,
0 HE IMOPOKYE FOPUIUYHHMX HACHIAKIB 13 MOMEHTY HOro BYMHEHHS
He3aIe)KHO Bin (akTy cymoBoro miarBepmkeHHs [1, c. 24-25]. Ilpore
BIIPOBAKEHHS Li€1 KOHCTPYKIIi y cepi aIMiHICTPaTHBHOTO ITPpaBa CTBOPIOE
HU3KY CyINepeyHOCTeH 1 MOTeHHIHHMX Mpo0ieM IpaBo3acTOCYBaHHS,
OCKIJIBKM a/IMIHICTPATHBHUM aKT Ma€ IHIOIy OPHINYHY TPHUPOAY, HIX
NIPUBAaTHOIIPAaBOBHH ITPaBOYMH, Oyaydn (hopmoro pearizaiii myOiaHoi B1aan
Ta IHCTPYMEHTOM BJAIHOTO BIUIMBY aJMIiHICTPATHBHOTO OpraHy Ha cdepy
My OTiYHO-TIPaBOBHX BiHOCHH.

[MuTanHsa mpo icHyBaHHSA TakWX AE(EKTiB aIMiHICTPATHBHOTO aKTa, SIKi
CBiIYaTh NPO HOTro OPUIUYHY HIKYEMHICTh 13 MOMEHTY NPUHHSTTS, HEe 0YyJI0
MpeAIMETOM BCEOIUHOrO OOrOBOPEHHS, 3BaXKAIOUH HA YCTaleHY MPe3yMIIIio
YMHHOCTI aIMIHICTPATUBHOT'O aKTa: HaBITh IE(PEKTHUIA aKT O MOMEHTY HOTrO
odiuiitHoro ckacyBaHHs 200 BU3HAHHS IPOTUIIPABHUM 3a3BUYail BBAXKAETHCS
TaKuM, 10 TWuiArae BHKOHaHHIO [2, c¢. 34]. VY eBpomneiicbkiid
aJIMiHICTPAaTUBHO-TIPABOBIH Tpamuiii KOHIICTIIis HIKYEeMHOCTI
aJMIHICTPaTHBHOTO aKTa BUKOPHCTOBYETHCS, OJHAK IIEPEBAXKHO SIK
BUHSTKOBA KOHCTPYKIIis, 1110 32CTOCOBY€ETHCS Y BHITAIKaX HAHOLIbII TPyOHX 1
oueBHIHUX TnopyweHs [3; 4, c.119]. Mnerses HacamIepex Npo aKTH,
NPUIHATI OpraHOM 1032 MEXaMH KOMIIETeHIl, aKTH 3 OYECBHIHO
MPOTUIPABHAM 3MICTOM a00 aKTH, YXBAJICHHS SKHX CYHNPOBOKYBAaJIOCh
(yHIaMEHTaIPHUM TOPYLIEHHSIM Mpoueaypu. BomHodac HaBiTh y TakHX
BUIAJKaX HIKYEMHICTh HE O3HAua€ aBTOMATHYHOIO HEICHYBAaHHS aKTa B
MpaBoBiii peanbHOCTI. DAaKTUYHO TaKWH aKT MOXKE IOPOKYBATH IIEBHI
YIpaBIiHCHKI, OpraHizaliiHi, MaifHOBI HacliIKM 10 MOMEHTY oQiliifHOro
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pearyBaHHSl Jep)KaBH. TakvMM YHHOM, (DyHJaMEHTaIBHOIO Ipo0IeMOI0
KaTeropii HIKYEMHOCTI B aJMIHICTPaTHBHOMY NpaBi € CyNEpevHICTh MiX
nBoMa 0a30BUMH TIIXOAAMHU: 3 OMHOTO OOKY, HIKUSMHHH aKT HE MOBHHCH
CTBOPIOBATH IOPUINYHUX HACTIIKIB 13 MOMEHTY MPUHHATTS, aje 3 1HIIOTO
Ooky, cama Tmpupoga aJAMIHICTPATHBHOTO akTa THepembadae ioro
000B’A3KOBICTS 1 Jif0 O MOMEHTY NPHUIIMHEHHS Y BCTAHOBICHOMY IOPSAKY.
Taka cymnepedHIiCTh SICKpaBO MPOSIBISIETHCS y KOHTEKCTI MPUHIMITY TPABOBOT
BH3HAYEHOCTI, SIKAH BHMarac CTaOlIIBHOCTI aJIMiHICTPaTUBHHUX
MPaBOBIJHOCHH Ta MepeadadyBaHOCTi Ail myOmivHol aaMiHicTparii.

[icns mpuitaaTTst 3akoHy Ykpaiuu «IIpo agMiHICTpaTHBHY MPOLEAYPY»
[5] mpobiiema HIKUEMHOCTI aIMIHICTPATHBHUX aKTiB OTPUMAaJia HOBHIA 3MICT,
OCKIIbKM 3aKkoH (pakTHYHO BH3HAB ICHYBaHHS Kareropii HIKYeMHOTO
aJIMIHICTPaTHUBHOTO aKTa, ajie IpU [IbOMY He CpOpMyBaB 3aBEPILEHOT MOJEIi
il 3acTocyBaHHS: SKHM YHHOM YCTAQHOBIIOIOTBCS «OYEBHIHI 3HAYHI
HEJIOJIKM», XTO MAa€ MpaBo ii KOHCTAaTyBaTH, YU MOKE aIMIiHICTpaTUBHUI
OpraH CaMOCTilfHO He BMKOHYBAaTH BJIACHWI HIKYEMHHH aKT, 9M IOTpeOye
HiK4eMHICTh O(]imiHHOTO MiATBepIKEHHS, YH BIpaBi IpHBaTHA ocoba
ITHOPYBaTH akT, SKHA BOHA BBaka€ HIKYEMHHMM. He MeEHII BaXiIMBHM
MUTAHHSAM € CHIBBiIHOIIEHHS HIKYEMHOCTI 3 TaKUMH (popMaMu pearyBaHHS
Ha JeeKTHUH anMIHICTPATMBHUN aKT, SK CKAacyBaHHS, BiIKIHKAHHS,
BUIIPaBIICHHS IOMIJIOK, BU3HAHHSI aKTa IPOTHUIIPABHUM Y CYZA0BOMY MOPSIIIKY.
L1i nuTaHHs CTBOPIOIOTH KOH(IIIKT, IKMI HE MOKe OyTH BUPIIIEHUH, OCKLUIbKA
BUIUTUBAIOTH 13 B3aEMOBUKIIIOYHUX KOHIICTITIB.

[IporioHyeMO MOTJISIHYTH Ha HIKYEMHICTh aJMIHICTPaTHBHOTO aKTy 3
iHIoro pakypcy. IIpobnema nonsirae He nuie B TOMY, 0 3aKOH YKpaiHu
«IIpo aaMiHiCTpaTHBHY NpOLEIYpYy» HE Ja€ BHYEPITHOI BIIMOBiAI Ha BCi
MIUTaHHS 3aCTOCYBaHHs HikdeMHOCTI. Cama KaTeropis HiKUeMHOCTI HEepiaKo
CIPUIMAETHCS 32 aHAJIOTIEI0 3 TPAJUIIHHUM MOAUIOM Je(EeKTHUX aKTiB Ha
HiKYeMHi Ta ocrioproBaHi. Takuii mixiq Mae MOSCHIOBAaIbHE 3HAYCHHS, OTHAK
moTpedye YTOYHEHHsS, OCKINIBKM Ha3BaHI KaTeropii HE € TOBHICTIO
OJTHONOPSAKOBUMH. HIKUEMHICTh XapakTepusye OCOONMBUIA FOPUIUYHHUNA
CTaH aKTa, TOJ SIK OCIIOPIOBAHICTD pajilie BKa3ye Ha MOXKJIMBICTh YCYHEHHS
Je(eKTHOTO, aje YWHHOTO aIMiHICTPaTHBHOTO akTa B aJAMIHICTPATHBHOMY
a0o cymoBomy mopsiaky. Came ToMy MOl MSEKTHUX aIMiHICTPATHBHHIX
aKTIB Ha HIKYEMHI Ta OCIIOPIOBAaHI BapTO PO3YMITH HE SIK PO3MEXKYBaHHS
HE3aKOHHHUX aKTiB 3a CTYIIEHEM ITPOTHUIIPABHOCTI, /1K€ SKIIO BUXOJUTH JIUILIE
3 IHTEHCHBHOCTI TMOPYLIEHHS, — HIKYEMHICTb IEPETBOPIOETHCS HA ITOCHIICHY
¢opmy mnporunpaBHocTi ¥ (akTHUHO ayONIOe 3arasbHy KOHCTPYKIIIO
HE3aKOHHOT'0 a/IMiHICTPAaTHBHOTO aKTa. SIK ysBISETHCS ILIHHICTD KaTeropii
«HIKYEMHICTBY» TOJISTAaE HE CTUTBKH Yy (ikcarlii 0ocoOIuBO TpyOoro medexTy,
CKIJIBKH Y 3MiHI IPAaBOBOTO PEKUMY TaKOTO aKTa.
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Jist nehexTHOrO, ae YMHHOTO aJMiHICTPATHBHOTO aKTa XapaKTEPHOIO €
3arajbHa JIOTiKa yCyHEHHs 3 IIPaBOBOTO 00Iry: Takuii akT Habupae YMHHOCTI,
MOPOJDKY€E IOPUIMYHI HACTIAKH Ta 30epirae 000B’A3KOBICTH O MOMEHTY HOTO
CKacyBaHHS, BINKIMKaHHS, BH3HAHHS HPOTHIPAaBHUM YU HEOIHCHUM Y
BCTAHOBJIEHOMY TOpAAKY. Moro Je(eKTHiCTh CTBOPIOE INICTaBH s
Meperiisiay, ajie cama 1mo cobi He 3arnepedye I0pUIUIHOTO ICHYBaHHS aKTa SK
BIQAHOTO pimeHHs. ToMy IIpaBOBE pearyBaHHA Yy LbOMY BHIQJIKy
CIpsSAMOBaHE Ha TPHUINHWHEHHA JOii aKTa, YCYHEHHS MHOTO HAcHiAKiB abo
BiJIHOBJICHHSI TIOPYILIEHOTO CTAaHOBHIIA 3aJISKHO BiJl XapakTepy MOpYIICHHS,
JIOOPOCOBICHOCTI ajipecaTa, MpaB TPETIiX 0Ci0 Ta MPHUHIMITY MPOMOPIIHHOCTI.
Jlyist HIKYEMHOTO aJMIHICTPAaTHBHOTO aKTa XapaKTEpHOIO € iHINa JOoTiKa —
JIOTiKa HEBU3HAHHS I0pUANYHOI crin. Takuil akT He MOTpedye MPUITHHEHHS
YUHHOCTI Y 3BUYafHOMY PO3YMiHHI, OCKUIBKH HOTO Je(eKT MEeperKkoKae
caMOMy HaOpaHHI0O YHHHOCTI. BiANmoBimHO, TpaBOBe pearyBaHHA Mae
MOJISITaTH HE CTUTBKH y CKaCyBaHHI aKTa, CKITbKK B oimildHIN KOHCTaTaIii
HOro HIKYEMHOCTi, HEBU3HAHHI 32 HUM 3JaTHOCTI MOPOKYBATH FOPUINIHI
HACNIAKMA Ta BPEryJIiOBaHHI ()aKTUYHMX HACHIAKIB HOro TOsSBH B
YIpaBIIHCHKIH MPAKTHUIL.

Takuii minmxim HO3BONAE iHAKIIE IMOCTABUTH IWTAHHSA IPO TiACTaBU
HIKYEeMHOCTi. BOHH MaroTh BU3HAYATUCS (PYHKI[IOHAIBHO — Yepe3 31aTHICTh
BIANOBIZHOTO Jae(eKTy 3MIHUTH PEXKHM  aIMIHICTPATHBHOIO  aKTa.
Hik4yeMHiCTh MOXKYTh 3yMOBIIOBATH JIMIIIE TaKi MOPYIICHHS, sIKi PyHHYIOTh
caMy MOXJIMBICTh BHM3HAHHS aKTa HAJIEKHUM pe3yJbTaToM peaiizamil
nmyOsiyHO-BaaHOi KoMnereHuii. Skmo x aedext morpedye noka3yBaHHS,
OLIIHKK O00CTaBMH, TIIyMadeHHS HOPMH, IEPEBIpKH MeEX JAUCKpelii abo
3BaXyBaHHS IHTEpECiB, TAKHH aKT Ma€ 3aJUIIATUCS y PEKUMI Ae(EKTHOTO,
aJie YUHHOTO aKTa, 10 MiIArae OCKAp>KeHHIO UM 1HIIOMY CIIoco0y YCyHEHHSI.

TakuM YHHOM, HIKYEMHICTP HE € NPOCTO MOCWIEHOI (opMoro
MPOTHNPABHOCTI. [IWTaHHA T™TPO 3AATHICTE agMIHICTPAaTUBHOTO aKTa
MOPOPKYBATH MPABOBI HACHIAKA 3 MOMEHTY NPUHHATTS Ma€ 3HAYCHHS HE
JIMIIE JJIs1 OI[IHKK CaMOro aKTa, a ¥ JUIs BU3HAYEHHS IPABOBOI JOMI i,
BYMHEHHUX Ha Horo migctari. CaMe BiJ IIbOT0 3aJICKUTh, Y MOXKE aKT OyTH
HiJICTaBOIO AJIsi BAKOHAHHS, IPUMYCY, IPUHHATTS MOX1JHUX PillIeHb, a TAKOX
SK MAalOTh PO3MOAUIITUCS PH3MKA MDK aJIMIHICTPAaTUBHHM OpraHoOM 1
azpecatoM y pasi ()aKTHYHOTO BHKOHAHHS TAKOro akTa. | ocmoproBaHi, i
HIKYEMHI aJMIHICTPaTHUBHI aKTH MOXYTh INPH3BOAUTH JO OJHAKOBOTO
KIHIIEBOTO Pe3yJIbTaTy (3yMOBUTH HEOOXIAHICTD BiJHOBJICHHS MOIIEPEHBOTO
CTaHOBHINA, NEPerIiAy MOXiTHUX pilleHb abo KOMIeHcalii IIKOIM), ae
MOPOKYIOTH IIPH LIbOMY Pi3HI PEKUMHU pearyBaHHs Ha Ae(EeKTH.

[ling pexwmMoMm pearyBaHHA Ha Ae(PEKT agMiHICTPAaTUBHOTO aKTa CIIJ
PO3YMITH HE OKpeMHH MpOoUeAypHHUil crocid Horo mepeBipku, a CyKyIHICTh
MPAaBOBUX HACTINKIB, SIKi HACTAIOTH 3aJI€KHO BiJ TOTO, UM BU3HAETHCS aKT
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TakuM, 10 HaOpaB YMHHOCTI Ta OyB 3AaTHMH HOPOUKYBAaTH IOPUAWYHI
HacJiKK. [HaKme KaXydH, pe>KMM pearyBaHHSI BU3HA4Ya€ He JIUIIE Te, SKUM
crocoboM nedekT Oyae BCTaHOBJIEHO, a HacaMIepe Te, SIK OLIHIOEThCS CaM
aKT, nii, BYMHCHI HA WOTO IIJCTaBi, MOXiJHI PIOICHHA Ta MOXKJIHBICTH
30epexeHHs a00 YCYHEHHS BXKE CTBOPSHHUX HACIIJIKIB.

Taxwuit miaxix K03BOIISE 3HATH MPOOIEMY MOITYKY OKPEMOi, CIeHialbHOT
MpoIleNyprd  BCTAHOBJIEHHS  HIKYEMHOCTI  aIMIHICTpaTHBHOTO  aKTa.
Hikuemnicte Mae OyTH BCTaHOBJICHA THMH CAMHMH I1HCTUTYILIHHHMUI
cnocobamu, moO ¥ iHmI JedexkTH aAMIHICTPaTHMBHOTO aKTa: CaMuUM
aJMIHICTPaTUBHUM  OpPraHOM Yy MeXax CaMOKOHTpOJIIO, OpraHoM
aJIMIHICTPaTHBHOTO OCKap>XeHHS a00 CyAOM IIif 4ac po3risimy IyOJivHO-
NpaBOBOro cHopy. BigMiHHICTH TONsATae came B IOPUIMYHOMY 3HAa4YeHHI
TAKOTO BCTAHOBJICHHS: HIKYEMHICTh aKTy € He Mo30aBisie HOro IOpUINIHOI
CHIM Ha Maii0yTHE, a MiATBEPIUKYE, IO TaKa CUJIa He BUHMKIIA BiJ] CAMOTO
MOYATKY, 1 TOMY HOTO HACIIIKH OIIHIOIOTHCS K HACTIKY Aiif, BANHEHHUX 0e3
HAJICXKHOI aIMiHICTPaTUBHO-TIPABOBOI ITiACTABH.

OTxe, crerudika HIKYUEMHOCTI MOJATAE B TOMY, IO BOHA 3MiHIOE 3MICT
MpaBOBOTO  pearyBaHHA Ha  JedekT. Takuil TNpaBOBHH  pekuM
XapaKTePHU3y€ThCsl HACTYIHUMHU O3HaKaMu: 1) BHKIIOYAETHCS MOXKIUBICTD
BUKOPHCTAHHS aJIMIHICTPATUBHOTO aKTa SK WIJCTaBU JJisl BUKOHAHHS,
npumycy abo NpUIHATTS NOXiTHUX pimieHb. HikueMHicTh MOXke OyTH TpsiMO
BCTAHOBJICHA 32 BUMOT'OIO 3aiHTEpECOBaHOI 0COOM OpraHOM, SKHH TPHHHSIB
akT, abo cyzioM abo OnocepeIKOBaHO — TIiJl 4ac OCKap KEHHS [ii, pillieHb 41
3aX0/iB MPUMYCY, IO IPYHTYBaIMCS Ha TaKOMy akTi; 2) mepcoHajbHa
BiJINOBIJAJILHICTh TOCAJ0BOI 0OCOOM 3a MPHIHATTS, MIATPUMAHHS abo
NIPUMYCOBE BUKOHAHHS aKTa, SIKUM He HaOyB YMHHOCTI. SIKIIO HiIKYEMHICTh
O3HaYae, M0 aKT He HaOpaB YMHHOCTI yepe3 OUeBHIHI 3HAUHI HEIOIIKH, TO
caM (akT MPUIHATTS TAKOTO aKTa MA€ OTPUMATH OKPEMY IOpPUANYHY OLIHKY.
ToMy IOLITBHUM € 3allpOBa/KCHHS CIELIANBHOI MiCTaBU AUCIUILIIHAPHOT
BIINOBIJANIFHOCTI ~ MOCAAOBOi  OCOOM 32  MPHUHAHATTA  HIKYEMHOTO
aJIMIHICTPaTHBHOIO aKkTa abo 3a MOoJalbllie BUKOPHCTAHHS TaKOTO aKTa sIK
MiZCTaBU U1 YNPaBIIHCHKUX Miif. Taka BIAMOBIAAaIbHICTE MA€ HACTaBATU
JMIIe 32 NPUHHATTA aKkTa 3 OYEBMIHMMHU 3HAYHUMH HEJOJIIKaMu, sKi
BIJIMOBIHO /10 3aKOHY MEPElIKO/KAIOTh HAOpaHHIO HUM YHHHOCTI.
OueBuHICT, 1 3HAUYIIICTh JeQeKTy B LBOMY BHIAIKy CTaHYTh
3ano0KHUKaMH BiJl HAJMIPHOTO MOKapaHHs MOCal0BUX 0ci 3a ckiaaHi abo
JUCKYCIMHI THTaHHS TPaBO3aCTOCYBAHHS; 3) JOIMYCTUMICTh HEBUKOHAHHS
HIKYEeMHOT0 aKTa ajgpecatoM. OCKUTbKH HiIKUEMHHI aJIMiHiCTPATUBHUM aKT HE
HaOupae YMHHOCTI, ajapecar He MOBWHEH OyTu 3000B’s3aHWil 10 Horo
BUKOHaHHA. BogHOUac oco0a, sika caMOCTiIHHO KBalli(iKye aKT SK HIKUEMHHH i
BIZIMOBIISIETHCS BiZl HOTO BUKOHAHHS, Oepe Ha ceOe PH3HK MOMIIIKOBOI OIIHKH.
3 MeTOI0 3MEHIIeHHS IIhOT0 PU3KKY IOIIBHO Tependadnt 000B 130K ocodu
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0(iifHO MOBIIOMHUTH aAMIHICTPATHBHUK OpraH Mpo HEBU3HAHHS IOPUANYHOT
CHJIM aKTa Ta BUMaraTy NepeBipKy HOro HikueMHoCTi. Take NOBiOMIICHHS HE
MTOBUHHO aBTOMATHYHO OJOKYBaTH MOAAJBIII il aAMiHICTPAaTHBHOTO OpPTaHY,
OJIHAK TIEPETBOPIOE HEBMKOHAHHS 3 MACHBHOTO irHOPYBaHHS HA 3a(hiKCOBaHY
MpaBOBY  MO3WIIII0  YYacHWKAa  aaMIiHICTPATUBHUX  IIPAaBOBiTHOCHH;
4) HeMOKITMBICTB 30€pEXKEHH MMOXITHUX HACTIAKIB. SIKII0 eBHUI 000B 30K,
MPUMYC, CTATHEHHs, BiMOBa y peamizamii mpaBa abo TMOXifHE pilIeHHS
CIHPAJIHCS BUKIIOYHO Ha HIKIEMHHH aMiHICTPAaTUBHUHN aKT, BOHH HE MOXYTb
30epiraTicsi SIK HaJeKHO OOIPYHTOBaHi, OCKUIbKM MEPBUHHUI akT He HaOyB
opuanuHol cwid. Ha BigMmiHy BiJ cuTyalii MOJANBIIOTO CKacyBaHHS
nedeKxTHOrO, ane YMHHOTO aKTa, TYT He WAEThCS Mpo BTPATy IiJCTaBU Ha
MalOyTHE: Taka IiJcTaBa HE BH3HABAJIAcCs HAISKHOIO BiJl CaMOro IOYATKYy.
ToMmy KOXHHH TOXIIHMHA HAcHiIOK Mae abo OTpHMATH iHIIE CaMOCTiiiHe
npaBoBe OOIpyHTyBaHHS, a0o OyTH YCyHEHHWH IUIIXOM CKacyBaHHS,
MOBEPHEHH! CIUTAYE€HOT0, KOMITEH Al ITKOAX YX BIJHOBJICHHS ITOTIEPEIHHOTO
CTAaHOBHINIA OCOOM. SIKILO €QuHA IMiACTaBa — HIKUYEMHHH aKT, YKOJEH HACIiJOK
He Moxe Oytm 30epexeHmii 0e3 HOBOTO CaMOCTIfHOTO TIPaBOBOTO
0OTpyHTYBaHHSI.

TakuM YHHOM, NPONOHYEMO HIKYEMHICTh aJMIHICTPATHBHOTO aKTa
PO3IIISIATH SIK CTIEIiabHUI TPaBOBHI PEKHUM aKTa, [0 He HA0YB I0PUANIHOT
cuni. lle 103BONKMTH MeEpEeBECTH MUCKYCII0 Y KOHCTPYKTHBHE pycio i
CTJIaJUTH TMApaJOKCAIBHICTh KOHCTPYKIIT HIKYEMHOCTI aJMIHICTPAaTHBHOTO
akTa. Buxia i3 1pOro TymnuKa TOJIITa€ HE y IMOLIYKY OKpPEeMOI Mpoueaypu
CKacyBaHHS HIKYEMHOro akTa, 1 He Yy BHU3HAaHHI IIpaBa YyYacHHUKIB
aJIMIHICTPAaTUBHUX BIJHOCHH POOMTH BUIJIAM, IO BJIAJHOTO BOJICBUSIBJICHHS
aJIMIHITCPAaTHBHTOTO OpraHy He iCHye€, a y BU3HAUCHHI CIEialIbHOTO PEXXUMY
MOBO/DKEHHST 3 aKTOM, SKHH (aKTHYHO 3’SBUBCS B aJMIHICTpaTHBHIN
MIPAKTHII, ajle He MO)KE BU3HABATHCS HAJISKHOIO TIPABOBOIO IT1/ICTABOIO.
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[Mutanus po30ynoOBM  ONTHMaNbHOI Ta  30ajaHCOBaHOI  Mojedi
ONOJATKyBaHHS B YKpaiHi He BTpadyae CBOEI aKTyaJbHOCTI, OCKIJIBKU €
(yHIaMEHTOM €KOHOMIYHOI CTaOUIBbHOCTI JiepkaBU. Y CyYaCHHX peaisix
pedopMyBaHHs TMOAATKOBOI MOJENI Mae 0a3yBaTHCS Ha MOCIITOBHIM
peaiizanii cTpaTeriyHuX IiJied Aep>KaBHOI MOJITUKU. BaMBUM BEKTOpOM
IIbOTO TIPOIlECY BHCTYIA€ €BPOIHTErpamlis, sKa BHMarae BiJ YKpaiHu
rapMoOHi3allii HallilOHAJIbHOTO 3aKOHOJABCTBA 3 HopMaTtuBaMu €C. YV 1pomy
KOHTEKCTI OCOOJMBOTO 3HAU€HHs Ha0yBa€ aHali3 METOJIB I0JaTKOBOI
oInTHUMi3arii.

[MomaTkoBy omTHUMI3AIliI0 CIiJ PO3YMITH SK IPAaBOMIpHY isUIbHICTH
cy0’eKTa TOCTIOAAPIOBAHHS, CIPSIMOBAHY Ha 3HMKEHHS OOCSTY ITOJaTKOBHX
3000B’s3aHb Yepe3 BUKOPUCTAHHS BCIX IHCTPYMEHTIB, MependadeHnx
3aKOHOM: TUTBI Ta mepeBar. Ha BigMiHy Big onTmMisamii, YXWIEHHS Bij
CIUIaTH TOAATKIB 0a3yeThCsl HA HE3aKOHHUX JisIX, TAKUX SIK MPUXOBYBAHHS
00’€KTIB OMOJATKYBaHHs a00 TOJAaHHSA HEJOCTOBIpHOI 3BiTHOCTI. Taki mii
TSATHYTH 32 COOOI0 3/IMiHICTPAaTHBHY Ta KPUMiHAJIbHY BiANOBIAAIBHICTh, TOMY
X HEe MOKHA BBO)XaTH METOJaMHU ONTHMI3allii ONOAAaTKyBaHHS.
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Cporogni B VYkpaiHi cdopMmyBajocs KuUIbKa OCHOBHHUX METOIIB
npaBoMipHoi ontumizamii. [lo-mepmie, me BHKOpPHCTaHHS MeXaHI3MY
Mepepo3noairy moxofiB depe3 ¢ismunux ocio-mignpuemiis (POII), sxi
nmepe0yBalOTh Ha CIPOMICHI CHCTEeMi OMONATKyBaHHSA. Y Wil Mojeni
npuOyTOK KOMIIaHil CIPSIMOBYETHCs Ha omuiaty mociyr ®OII, mo mo3Boiste
CYTTEBO 3MEHIIMTH 0a3y OIIOJATKyBaHHS IIOJAaTKOM Ha HPHOYTOK JUIs
MiATPHEMCTB Ha 3araibHii cucrteMmi. g mpaktuka HalOylda 0OCOOIMBOTO
mommpeHasts B [T-cekropi, nme BinOyBaeThcs 3amydeHHS (axiBIiB SK
HE3aJIe)KHUX KOHTPAreHTIB-TUIATHUKIB €JHHOTO TO/IaTKY.

[o-apyre, MOMKUPEHUM METOIOM € peecTparlis Oi3HECY 3a KOPJOHOM, 110
nependayae akyMyJIOBaHHA NpPUOYTKY B IOPHCIAMKLIAX 13  OUIBbII
CHPUSITINBUM KJIIMaToM (TaK 3BaHi «o(mopn»). BiacHnk BuOy10Bye€ gaHIfor
KOHTPOJLOBAHUX OTEpalliif, MO0 3MICTHTH IICHTP NPHUOYTKY B 30HY 3
HHU3BKO0 200 HYJILOBOIO CTaBKOIO MOAATKY. [IpoTe BapTO 3ayBaXKUTH, IO LISH
DX CTae Jefali pu3HKoBaHIimMM. JlepikaBHa monaTkoBa ciryxba YKpaiHu
TIOCHUTIOE KOHTPOJTb 32 TPaHC(HEPTHHM [[IHOYTBOPEHHSIM, [0 MOKE TPU3BECTH
JI0 3HAYHUX JOHapaxyBaHb [2]. Peectpanis 6i3Hecy 3a KOpAOHOM IpHUBAOIIOE
MIANPHEMIIIB HE JHIIE HU3BKAMH CTaBKaMH, a W CIIPOIICHUM OOJIKOM.
Hampuxnan, y eBpomeiicbkuXx O(QIIOPHMX FOPHCAMKLIAX BHMOTH IO
Oyxranrepii MiHIMaJIbHI, X04a 000B’I3KOBUM 3aJIMIIAETHCS IOPIYHUN ayaUT
[3]. TnoGanbHa TenaeHIist 60poTHOU 3 AeodIIOpU3alli€to, Ky MATPUMYIOTh
MB® Ta ueHTpanbHi O0aHKM, MOCTYHNOBO 3BYXKYE MOMIHMBOCTI ISt
BUKOPHCTAaHHS TaKHX CXEM.

BaxnuBUM 1HCTPYMEHTOM ONTHMI3alii € CHCTeMa MOJATKOBHX ILIIBT.
3rigHo 3 IlomaTkoBUM KOJEKCOM YKpaiHHM, BOHM MOXYTh peaji3yBaTHCS
yepe3 IMOJATKOBI BHpaxyBaHHS (3HIDKKH), 3MEHIICHHS BXXKE HapaxOBaHUX
3000B’513aHb, 3aCTOCYBaHHS 3HIKEHHX CTaBOK a00 IOBHE 3BUILHEHHS Bif
TUTaTe)KiB Ha TICBHUH ITEpioJ (IMOIaTKOB1 KaHIKyIH) [ 1]. SHIKKH MOTUISIOTECS
Ha JTIMITOBaHi Ta HENIMITOBAaHI, 3aJIEKHO BiJl 00CSATY BUTPAT, 1[0 MOXKYTh OyTH
BpaxoBaHi. Takox Oi3HEC MOXE 3aCTOCOBYBATH MEXaHi3MH BiICTPOUYKU
TUIATEXKIB, HANPUKIIAM, Yepe3 MOoJaTKOBUI KpenuT. BaximBo nam'staTd, mo
BUKOPHCTAHHS MUIBI € MPaBOM, a He 00OB’S3KOM IUIATHHKA (32 BHHATKOM
[T1IB), i HEBUKOPHCTaHI MBI HE M UIATaI0Th IEPEHECeHHI0 Ha MalOyTHI
MEPiOX YU BiIIIKOIYBAHHIO.

JlonaTkoBUMHM MeETO/aMH YIPABJIIHHS ITOJATKOBUM HABAHTKEHHSIM €
JienieryBaHHs  OOOB’s3KIB  Ta 00’ekTHe perynoBaHHs. JleneryBaHHs
nependavyae mepemady (QyHKOIH 31 CIUIaATH  OCHOBHHX  ITOJIATKIiB
CHeLiali30BaHUM CTPYKTypaM JUIs MiHiMi3alii PH3MKIB Ta ONTHMi3alil
npuoOyTKy. O0’€KTHE PETYIIIOBaHHS IOJISITAE Y BUBEICHH] IEBHUX ONepamii 3-
MiJ ONmoJaTKyBaHHS 0Oe3 IIKOIHM IUISI OCHOBHOI TOCHOJApPCHKOi MisSUTBHOCTI.
Kpim ToTO, CcIi 3a3HaYUTH PO METOJ BiJICTPOUYKH IUIATEKY, IKHHA JO3BOJISIE
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CHUHXPOHI3yBaTH MOMEHT CIUIaTH MOJATKy 3 MOMEHTOM (aKTHYHOTO
OTpPHUMaHHS JI0X0y a00 BUHHUKHEHHS 00’ €KTa ONOJaTKyBaHHS.

[lincymoByrour  BHIIEBHKIAACHE, MOXKHA  KOHCTATyBaTH, IO
KOMIUTEKCHUHM MIiAXix 0 MOJATKOBOI ONTHMI3allii Mae IMOE€THYBaTHCA 3i
CTpaTeTIYHUMH LUTSIMA JepKaBU. 30UTIICHHS OODKETHUX HAIXOKECHB
MTOBHHHO BigOyBaTHCS HE dYepe3 IOJaTKOBE HABAaHTAXCHHS HA ICHYIOUHX
IUTATHUKIB TONATKiB, a IUIIXOM pO3IIUPEHHS IXHBOI KUIBKOCTI Ta
MiABUINEHHS  IPO30pOCTi  aAMiHICTpyBaHHA.  KIIOWOBHM  acmeKToM
e(heKTUBHOTO (DYHKIIOHYBaHHS MOJAaTKOBOI CUCTEMH € YiTKE PO3MEKYBaHHS
MDK JIETaJbHOI0 ONTHMI3aIl€l0 Ta MPOTUIPABHUM YXWJIEHHSM BiJI CIUIATH
nofatkiB. OnTUMI3alis ONOJAATKyBaHHs — II€ BUKIIOYHO 3aKOHHHUH ITpOIiec
BUKOPHCTaHHS IUIATHUKOM MOXIIMBOCTEH, HaJaHUX JAep)KaBolo (TiIbIH,
CHeLiaJIbHI PEeKUMH, KaHIKYJIM), HATOMICTb Oyab-siKi CIIpoOM MaHImyJIsaiii
3BITHICTIO 9YM TIPUXOBYBAaHHS [OXOJIB BHUXOIATH 3a MEXIi ONTHMIi3arlii
OIOJATKYBAaHHS Ta MOBMHHI MATH HACTIIKOM NPUTATHEHHS A0 FOPHIMYHOL
BignoBiganeHOCTI. OnTUMI3aIlisi ONOJaTKyBaHHS B YKpaiHi € HEOOXiTHOIO
YMOBOIO  [UII MIATPAMKH  KOHKYPEHTOCIIPOMOXKHOCTI  Oi3Hecy Ta
CTHMYJIIOBAHHS iHBECTHUIIIH.
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Po30yznoBa coriansHOI Ta IPaBOBOI JIepKaBH HEMOXIIMBA 0€3 HAIEKHOTO
3a0e3MeUYeHHsT PO3BUTKY I'YMaHITapHOI chepH, sika Oe3MOCePEaHbO BILUTUBAE
Ha SIKICTh JKHTTS HACEJCHHsS, 30KpeMa, BimmoBimHo a0 cT. 49 Koncrutyii
VYkpainun «JlepkaBa mbae mpo pO3BUTOK (Hi3UYHOT KYyJABTYPHU 1 CIIOPTY,
3abe3neyye caHiTapHO-emiieMiuHe Onaromnomyqus» [5]. 3Baxkaroun Ha Takui
BUCOKHI piBeHb KOHCTUTYLIHHOTO rapaHTyBaHHs, cdepa GpisndHol KyIbTypu
i crnopry mnoTtpedye SKICHOr0O Ta e(EeKTHBHOTO BIOPSIKYBaHHS, SKE
peani3yeTbcsl IEpeBaKHO Yepe3 MeXaHi3M  aJMiHICTPaTHBHO-NIPABOBOTO
PETYIIOBaHHS.

VY 1pOMy acneKTi NPUHIUIN aMiHICTPaTUBHO-TIPABOBOTO PEryJIIOBaHHS
myOmigyHOTO amMmiHicTpyBaHHS y cdepi (i3MUHOI KyIbTYypH 1 CIOPTY
CTaHOBJIATH 1ZICOJIOTIYHY Ta HOPMATHBHY OCHOBY OpraHi3amii i 31iliCHeHHS
YIPaBIiHCHKOT JiSIBHOCTI Y BiINOBIAHIH cdepi. JocnimKkyoun el KoHIenT
y po3pizi nepxaBHOro ymparmiHHsA, M.A. Cr000AsSHIOK KOHCTATye€, IO
MPaBOBi MPUHIIMIIK — 1€ HE MPOCTO abCTPaKTHI 3aKOHOMIPHOCTI, a peasibHi
npaBuiia, SKUMH OpraHu IyOii4HOI agMiHiCTpauii NOBMHHI KepyBaTucs y
CBOTi TIOBCAKEHHIH MisNBHOCTI. [XHS POJIb € KIIIOUOBOIO, ajKe caMe uepes
NpU3My  TNPHHLMIIB  3MIHCHIOETBCS  TIIyMau€HHS IPaBOBHX  HOPM,
BU3HAYAE€ThCS BEKTOP MPAaBO3aCTOCOBHOI IPAKTUKK Ta 3IIHCHIOETHCS
TIOJI0JIAaHHS TIPOTAJIMH Y 3aKOHOAABCTBI [7, ¢. 52].

3BepTalynch 10 NPAKTHKA HOPMATHBHOTO 3aKpiIUICHHS TNPHHIMIIN
aJMiHICTPaTUBHO-TIPABOBOTO PETYIIIOBAHHS MyOJIIYHOTO aIMiHICTpYBaHHS Y
cdepi (i3MIHOT KYIBTYPH 1 CIIOPTY, BApTO BiA3HAYUTH NEBHI TEPMiHOJIOTIUHI
Ta KOHIENTyalbHI PO301XKHOCTI, IO BIUTMBAIOTH Ha YHiI(iKOBaHE PO3YMIHHS
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Ta 3aCTOCYBaHHS BIAIOBIJHMX MOJIOKEHb y HPaBO3aCTOCOBHINM NPaKTHUIIL.
3okpema, ct. 4 3akony Ykpaiau «IIpo ¢iznuny KynbTypy i ciopT» BU3Ha4ae
3acaly Jep:KaBHOI MOJITHKH y cdepi Qi3udHOi KYIBTYpH 1 CIIOPTY, Cepen
SKUX MOJXKHA BIAMITUTH TPIOPUTET TyMAaHITAPHOI TIONITHKH, PO3BUTOK
ocobmcTOoCTI Ta 3IOpOBOTO cImocoOy KHUTTA, (i3myHe 1 TyXOBHE
BIOCKOHAJICHHS Ta IMi/DK JIepKaBH, TyMaHI3M 1 T€HIepHA PiBHICTb, 3aXHCT
IiTed BiJ HACWIBCTBA Ta AWCKPHMIHAIll, PIBHICT IpaB i MOXIHUBOCTE,
Oe3mexa yJacHHUKIB Ta TIs1adiB, O€3MepepBHICTh 3aHATH CIIOPTOM, ETHYHI Ta
MOpaJIbHI LIHHOCTI, COIiaJbHO-IIPABOBUI 3aXKCT, MATPHUMKa I'POMAICBKHX
CHOPTUBHUX 00’€/THaHb, TOCTYIHICTb 1 SKICTh MOCIYT, MIATPUMKA HAIPSMIB
(hi3n4HOi KyJNBTYpH Ta CIIOPTY, IHKIIO3UBHICTB JUIi OCi0 3 IHBaJIiJHICTIO,
PO3BUTOK OaroiiHOCTI, Opi€HTAlls Ha MDKHAPOAHI CTAHAAPTHU 1 Tpaauiii,
JIOTPUMaHHS colianbHUX craHnaptiB [6]. Ilpore, sk HinKOM OOIpyHTOBaHO
migkpecroe  J[.B. KoHcTaHTHHOB, Ha 3aKOHONABYOMY piBHI Ieperik
MPUHIUITB TYOIIYHOTO aJAMIHICTpYBaHHA y cdepi (i3muHOI KyIbTypH i
CIOPTY HE € BUYEPITHUM, OCKUTBKH 3aKOH OIIEpy€ TEPMIHOM «3acaim», sKi y
CBOI# OUTBIIOCTI CTOCYIOTHCS HANPSAMKIB HisITBHOCTI, aHIK BCTaHOBIIOIOTH
6a3oBi (QynmamentanpHi mpaBmna [4, c. 52]. Bkazana 3axonHoOagua
HeBU3HAYeHiCMmb  3YMOBNIOE  CYMMEGi  yckaaouewnsa Y  cghepi
npaso3acmocy8anis, OCKiIbKU —GIOCYMHICMb  YimKO  CMPYKMYPOBAHOT
cucmemy NPUHYUNIG AOMIHICHMPAMUBHO20 PESYNIOBAHHS HA 3AKOHOOA8UOMY
PIi6HI YCKNAOHIOE OKPECNIeHHT MeNC OUCKPEYIlHUX NOBHOBANCEHb OpP2aHie
nyoniuHOl 61A0U MA 3HUIICYE PIBEHb NPABOBOL GUIHAYEHOCTI 01 CYO '€KMig Y
cghepi izuunoi kyromypu i cnopmy.

[NormmoOmroroun anamiz 3a3HayeHoi mpoodsemu, M.A. CoOOASHIOK TaKOXK
3BEpTaE yBary Ha Te, Mo y 3akoHi Ykpainu «[Ipo ¢i3umuny KyasTypy i criopm™»
BIICYTHE 3aKpilUIEHHS TakuX (yHIAMEHTAIBHUX  PEryJSTHBIB UL
YIIPaBIIHCHKOI JisUTBHOCTI, SIK TPUHIIMITY BEPXOBEHCTBA TIPaBa Ta 3aKOHHOCTI,
o0 00 €KTHBHO BHMArae BiOIOBiIHOTO JOTIOBHEHHS HOPMATHBHOTO AaKTa
[7, c. 53]. Ha mamy nywmKy, mooonauHs yiei npoOremu ebawacmvcs y
npoeedenHi cucmemnoi Koougikayii cnopmusHo2o 3aKOHO0A6CMSd, IO
JIO3BOJIUTh BHUOKPEMHUTH 3arajbHONpPABOBI Ta CHELIabHI MPUHIMIH Y
CaMOCTIHAH CTPYKTYypHHUH OJIOK, yCYHYBIIH AyOJIIOBaHHS Ta CYHEPEHHOCTI
MK IiJI3aKOHHHUMH aKTaMH.

Cepen creLiabHUX NPUHLMUIIIB a/JIMIHICTPATHBHO-TIPABOBOTO
perysroBaHHs MyOJiyHOrO aaMiHicTpyBaHHs y cdepi Qi3MYHOT KyJIbTypH i
CHOPTY KJIIOYOBE MICIE IOCINAE NPUHYUN 2apanmySantsi PiGHUX Npas ma
Modicnugocmelt 2pomaosaH. AHAIIZYIOUM LIeH acleKT Ta BIATOBIIHI BUKINKU
ceorozieHHs, A.B. Barpiii Haronomrye, mo 3a0e3nedeHHs PIBHUX IIpaB €
(yHOaMEHTAIPHUM  3aBIAHHSIM  PETYJIOBaHHSA, sKe  Oe3nocepenHbo
CIpsSMOBaHE Ha MOIOJIAHHSA HEPIBHOCTI, HiBeTIOBAaHHS TeHICPHUX Oap'epiB Ta
CTBOPEHHS yMOB MU IHKIIO3UBHOTO JOCTYIY OCi0 3 iHBaIITHICTIO IO
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cnoptuBHOi iH(pacTpykTypu [l, c. 54]. B cBoro 4epry 3ayBakumo, II0
peaiizamlisi 3a3HaYEHOIO NPHHLUIY B YMOBAaX Cy4YacHOI'O CYCIIJIBHOTO
PO3BHUTKY MOTpeOye He Jumie (pOopMaTbHOTO 3aKpIiIUICHHS PIBHUX MpaB, a i
CTBOPCHHS [I€BUX OPTaHi3alifHO-TIPaBOBUX MEXaHI3MIB iX 3a0e3lecueHHS,
30KpeMa depe3 aJanTamilo CHOPTUBHOI IH(QPAcTPyKTYpH, BIPOBAIKECHHS
IHKJIIO3UBHUX TIPaKTHK, a TaKOX 3amobiraHHg Oyab-ikuM ¢dopmam
muckpuMiHamii y  cdepi  ¢izmunHoi KympTypm 1 cmopTy. BomgHowac
e(eKTUBHICTD HOTO BTIJICHHS 3HAYHOIO MIpOIO 3aJICXKHTH Bil] Y3TOHKEHOCTI
Jiil opraHiB myO;iYHOT BIIa/iM, MICIIEBOTO CaMOBPSAYBAaHHS Ta CIIOPTHBHUX
oprasizarii, o MarTh 3a0e31eYyBaTH pealbHy, a He AeKJIapaTUBHY PiBHICTh
MOXIIUBOCTEH ISl BCIX KaTeropii TpoMajisiH.

He MmeHII BaxiMBUM cCHelM(iYHUM PpETYSTHBOM aJMiHICTPATHBHO-
MIPAaBOBOT'O PETYJIOBAHHS IMyOJIYHOTrO aaMiHICTpyBaHHSA y cdepi (izuaHOl
KyJIbTYpH 1 CHOPTY € npunyun 0300poguoi cnpamosanocmi. 3TiTHO 3
nmocaimkxerasmMu C.M. JlomOpoBcrka, C.A. BaBpentoka Ta B.B. ITamrox meit
NPUHONI BUPAXAE OOOB'SI3KOBY BUMOTY IOCSTHEHHS HO3UTHBHOTO €(EeKTy
JUIS 3/0pOB'SL B Tpomeci 3aHATh (I3UYIHOIO KYJIBTYPOIO 1 CHOPTOM,
0e3nocepeIHbO OPIEHTYIOUH BCiX YYaCHUKIB MPABOBIIHOCHH HA HEYXWJIBbHE
JIOTPUMAaHHS MPaBHJI OE3MEKH Ta METOIMYHUX BKa3iBOK [3, c. 28]. V mpomy
KOHTEKCTi TPHHIMIT 0370pPOBYOI CHPSMOBAHOCTI BHCTYNA€ He JIMIIE
OpIEHTHPOM sl opraHizauii (i3KyJIbTYpHO-CIIOPTHBHOI [ISUIBHOCTI, a M
00OB’SI3KOBUM HOPMAaTHUBHHUM CTaHIApTOM, IO 3000B’si3ye cCyO’€KTiB
BIIMOBITHUX TPaBOBIJHOCHH 3a0e3redyBaTu MpiopuTeT 30epexeHHs 1
3MII[HEHHsI 3JJ0pPOB’Sl YYacHHKIB, MiHIMI3yBaTH PHU3UKH TpPaBMaTHU3My Ta
(hopmyBaTn Oe3redHe CepeAOBHIIC Al CUCTEMATHYHHMX 3aHATH (i3HYHOIO
KyJIBTYPOIO 1 CIIOPTOM.

3 ToukM 30py Oprasizaiii 6e31mocepeIHFOro YIpaBIiHCHKOTO MPOIIECy Ta
po30ynoBH iHCTHTYLIHOI i1H(pAacTPyKTypH, cuUCTeMa MPHHIMIIB Mae
BKIIIOYATH  OpraHi3amiiHO-(QyHKIIIOHANBHI ~ 3acaid  aaMiHICTPaTHBHO-
MIPAaBOBOTO PETYJIOBAHHS ITyOJIYHOTO amMiHICTpyBaHHS y cdepi dizmaHOi
KyJnbTypH 1 cniopry. Jlocmimpkyroun nanuii acriekt, C.M. banaban gopmymtoe
nepeik 0a30BUX MPHUHIIMIIB, A0 SKOTO BKIOYAE MPUHIMIIKA KOOPIUHAIIT,
€IHOCTI, eIIeHTpai3allii, JeKOHIIeHTpaLii, CyOCHIiapHOCTI Ta TapTHEPCTBA
[2, c. 169]. 3okpema, y cydacHHX YMOBax NEpXaBOTBOPEHHS peanizayisl
npunyunie Oeyewmpanizayii ma cyocudiapHocmi € 0cobIUB0 HA2AILHOIO,
OCKUIbKM  Tlepefaya  aJAMIHICTpaTHBHMX [OBHOBaXEHb Ha  PIBEHb
TEPUTOPIAUTEHUX TPOMAJ] I03BOJISIE MAKCUMAIBHO HAOIM3UTH (i3KYJIBTYPHO-
CHOPTHUBHI IIOCIIYTH JI0 1X Oe3rmocepeHbporo croxubayva. [IpakTika cBiquuTh,
II0 BIPOBA/UKEHHS 3a3HAUYEHWX IPUHOMIIB CIPHUAE  ITIBHIIEHHIO
e(eKTUBHOCTI  YNpPaBIIHCBKUX  pIilIeHb,  OUIBII  PaliOHATHHOMY
BHKOPHCTAHHIO PECYpCiB Ha MICIIEBOMY PiBHI Ta OIIEPATHBHOMY pearyBaHHIO
Ha ToTpeOu HaceneHHS y cdepi Gpi3uuHOi KyIbTypH i CHOPTY, IO, ¥ CBOIO
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4epry, 3a0e3neuye MiIBUIICHHS SKOCTi Ta JOCTYITHOCTI BIAOBIAHAX OCITYT
JUISL TPOMAJISIH.

OxpiM TOro, CyTTEBOIO OCOOJMBICTIO aAMIHICTPATHBHO-TIPABOBOTO
peryimoBaHHA y cepi CIopTy € HOro TicHa B3a€EMOJIis 3 IPUBATHOIIPABOBUMH
MEXaHI3MaMH Ta JIOK&JIbHUMH HOPMATHBHHMH aKTaMH CIIOPTUBHHUX
oprasizamiii, o B CyKYITHOCTi (JOPMYIOTh KOMIUIEKC TaK 3BAHOTO «M SKOTO
cnoptuBHOro mpasa» (lex sportiva). Taka B3aeMomis 3yMOBIIOE ITO€THAHHS
IMIIEPaTUBHAX Ta TUCIIO3UTHUBHHUX PETYIATOPHUX IMiAXOAIB, 3abe3nedyroun
OLIBII THYYKE 1 aJanTHBHE MPAaBOBE PEryJIOBaHHS CIIOPTUBHUX BiJHOCHH Y
Cy4YaCHHMX YMOBax iX po3BUTKY. JI.B. KOHCTaHTHHOB IIy>ke TOpEYHO 3ayBaxye,
II0 TpaBoBi OCHOBM (yHKIIOHyBaHHS JaHOI cdepu 00 €KTHBYIOTh
TPUCKJIAJIOBY CHUCTEMY IIPUHLMIIB — TPHHOWNN JiSUTBHOCTI IyOiIigHOT
aIMIHICTpallii, MTPUHIUIK JISUTBHOCTI 1HIIUX CYO0’€KTIB, a TaKOX IMPUHIIUITN
MOOYZOBH Ta PO3BUTKY B3a€MOBITHOCHH MiX HuUMH [4, c. 54]. Ha npakTuii 1ie
O3Hauae€, IO JEpXKaBHI OpraHM HE MOXYTh [ISTH CyTO IHUPEKTHBHUMH
METOJIaMH, a TIOBMHHI CIIUPATHCS HA HPUHYUN NAPMHEPCLKOL 83A€MOOIi ma
su3HaHHA asmoHoMmii cnopmy. Tinpkn Takwii OamaHc 3abe3nedye e(eKkTHBHE
MOETHAHHS JICP)KaBHOTO PETYJIIOBAHHS Ta CAMOPETYJISLii CHOPTHBHOI cepH,
IO JIO3BOJISIE JTOCATATH ONTHMAIBFHOTO Y3TO/UKEHHS ITyONiYHMX iHTepeciB i3
ABTOHOMIEIO CIIOPTHBHUX OpraHizallid, MiIBUIIYBaTH pPE3yJbTaTHBHICTh
YIPaBIIHCHKUX PIILIEHb Ta CHOPHUATH CTAIOMY PO3BUTKY (PI3MYHOT KYJIBTYpH 1
CIIOPTY SIK COLIIaJIbHO 3HAYYIIIOTO IHCTUTYTY.

Omxe, mTpoBeAeHE  JOCHI/DKCHHS  3acBiAuye, IO  MPHHIMITN
aJIMIHICTPaTHBHO-NIPABOBOTO PETYJIIOBaHHS BIHOCHH y cdepi ¢i3uuHOi
KYJIBTYPH 1 CIIOPTY CTaHOBJIATH CHCTEMOYTBOPIOIOMY OCHOBY BiJIIOBiZHOTO
MeXaHi3My IyOJIIYHOro ajMiHICTpyBaHHs, 3a0e3Neuyloun HOro IMiHHICHY,
HOpMaTHBHy Ta OpraHizaliiiHy e€aHicTh. IX 3MicT oXommoe sk
3arajJbHONPABOBI 3acaau (BEpPXOBEHCTBO TIIpaBa, 3aKOHHICTb, PIBHICTH,
rapaHTyBaHHS TpaB i CBOOOM), TakK i CIEIialbHI PETYISATHBH (03T0pOBYA
CIPSAMOBAHICTh, IHKIIO3WBHICTh, JOCTYIHICTh, Oe3leka), a TaKoX
opraHizaniiHo-QyHKIIOHANBHI NPUHIMOKN YIPaBIiHHS (JeleHTpasti3allis,
cyOcHaiapHiCTh, KOOPAMHALIIS, TAPTHEPCTBO). BogHOYaCc BCTAHOBIECHO, IO
YMHHE 3aKOHOJABCTBO XapaKTEPU3YeThCA MEBHOIO (PParMEHTAPHICTIO Ta
TEPMIHOJIOTIYHOIO HEY3TrOJDKEHICTIO Y BU3HAYCHHI MPHHLIMIIB, IO
YCKJIaHIOE 1X YHI()IKOBaHE 3aCTOCYBaHHS y MPABO3aCTOCOBHIMN MPaKTHIII Ta
3HWXKYE PpIBEHb MPABOBOI BHM3HAYCHOCTI JUISI CYO’€KTIB CHOPTUBHUX
NPaBOBIJHOCHH. Y [IbOMY KOHTEKCTI OCOOJIMBOrO 3Ha4YeHHs HaOyBae
HEeoOXIiHICTh cucTeMaru3anii Ta Kogudikamii CIopTHBHOTO 3aKOHO/IaBCTBA 3
MeTOoI0  (OpPMYBaHHA 4YIiTKOI, CTPYKTYpOBaHOi CHUCTEMHM IPHHIMIIB
aIMiHICTPaTUBHO-TIPABOBOTO DETYIIOBaHHA. J[0AaTKOBO MiAKPECIEHO, IO
e(heKTUBHICTD peaizallii 3a3HaYeHUX MPUHIIHIIB 3HATHOIO MipOIO 3AJICKHUTh
BiJ 30aJTaHCOBAHOTO ITOE€THAHHS IMIEPATHBHOTO JIEPXKAaBHOTO PETyIIOBAHHS
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Ta aBTOHOMIi CIOPTMBHHMX OpraHizalii y Mmexax «M’skoro mpasa» (lex
sportiva), mo 3a0e3nedyye THYYKICTb, AJANTHUBHICTh 1 PE3yNbTaTUBHICTH
yHOpaBIiHHA y chepi Gi3MIHOT KYyIBTYPH 1 CIIOPTY.
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CyvacHuil eranm pO3BUTKYy YKpailHM TiJ 4ac JAii IPaBOBOTO PEXUMY
BOEHHOTO CTaHy XapaKTepH3yeThcsl (YHKLIOHYBaHHSAM HPaBOOXOPOHHOT
CHCTEMH B YMOBAaX IIiIBUIICHUX OE3MEKOBUX BHUKIHKIB, 1€ OCOOIMBOTO
3Ha4YeHHS HaOyBa€ HaJleXKHE HOPMATHBHO-TIPABOBE 3a0€3MEYEHHS IisIbHOCTI
criguux migpo3autiB HamionansHo1 momimii Ykpaiau, ki € OXHUM i3 Cy0’€KTiB
JIOCYZOBOTO  PO3CHIAyBaHHS  KPUMIHAJBHMAX  IIPABOTIOPYIICHb,  BiX
e(eKTUBHOCTI [IISNTBHOCTI SIKMX 3aJeXKHUTh 3a0e3MeueHHs 3aKOHHOCTI,
MPaBOIMOPSIKY, & TAKOXK JAOTPUMAHHS TpaB 1 cBoOox ymoannu. HopmaruHo-
npaBoBe 3a0e3MeueHHs1 opraHizaiii JisuIbHOCTI ciiguux mipo3aitis HITY
CKJIQJIA€ThCS 13 psly 3aKOHOJABYMX aKTIB, Cepell KX ILIEHTpalbHE Micle
nocinae Koncruryuiss Ykpainu[1], KpuminanbHuii nporecyanbHUi KOAEKC
VYkpainun[2], 3akonn VYkpainu «[Ipo Hauionaneny mnominiron[3], «IIpo
NPaBOBHH PEXUM BOEHHOTO CTaHy»[4], a TakoX Mig3aKOHHI HOPMaTHUBHO-
NPaBOBl aKTH, IO PEIJIaMEHTYIOTh BHYTPIIIHIO OpraHi3alilo AisuIbHOCTI
crimunx opraniB. Tak, crarreto 8 Koucrurynii VYkpaiHum 3akpimieHo
BEPXOBEHCTBO IIpaBa Ta MPIOPUTET IpaB 1 cBoOOX, crarrs 19 3akpimiroe
3aKOHHICTh JISUTBHOCTI OpPTaHiB JEpXKaBHOI, y TOMY YHCII CIiA4i IpamoTh
JIIIE HA MiACTaBi Ta Yy MEXaxX 3aKOHY. 3pO3YMUINM YHHOM, IIPaBO Ha CBOOOTY
Ta 0cOOMCTYy HEHOTOpKaHHICTH (cT. 29); HemoropkaHHIcTh xwuria (cT. 30);
TAEMHUIS JINCTYBaHHS 1 mpuBaTHOTO XUTTA (cT. 31-32); mpaBo Ha 3aXUCT
(ct. 59) Ta mpe3ymmiis HeBUHYBATOCTI (cT. 62)[1] € 6a30BUMH KpHUTEPisIMH,
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IO BCTAHOBIIOIOTH MEXI BTPYYaHHS Yy IpaBa JIOJAWHHU, BU3HAYAIOTH
CTaHJAPTU JIOMYCTHMOCTI JOKa3iB a TaKoX 3a0e3MedyroTh OallaHC Mik
e(heKTUBHICTIO PO3CIiTyBaHHS Ta IIPaBaMU OCOOH.

OCHOBHy poOlb y pO3CHIAyBaHHI CHiT4MX BigIrpaloTh HOPMH
KpuminanpHOTO TIpomecyanbHOTO KOIEKCY YKpaiHH, SKi periaMeHTYIOTh
MOPSAOK TPOBEACHHSA CIITUuX (PO3MIYKOBHX) i, TMpoueaypu 30MpaHHSA,
(hikcarlii Ta OIIIHKHM [IOKa3iB, a aTaKOX BCTAHOBIIOE MEXi MTOBHOBAXXEHBb
CITTYOTO Ta mependadae MeXaHi3MH MPOLECYaTbHOTO KOHTPOIIO (CIimxumid
Cyauist, mpokypop) [2].

3akoH Ykpainu «IIpo mpaBoBHii pexkxuM BOEHHOTO CTaHy»[4]. amanTyBaB
CYCIUIBCTBO, Y TOMY YHCHTI 1 CHiI4i MIPO3IUIM A0 YMOB HaI3BUYaWHOIO
ctany. ToOTO 3HAYHO PO3IIMPHUB MOBHOBAXCHHS IPABOOXOPOHHUX OPraHiB,
BHIC MOXJIMBOCTI THMYacOBOTO OOMEXCHHSI KOHCTHTYIIIMHUX MPaB i cBOOO
Ta 3ampoOBaJUB OCOOJNHBI PEKUMH, Taki SK KOMEHIAHTCHKY TOIWHY,
MePEeBipKy JOKYMEHTIB TOIIO

Crig 3a3Ha9YnTH, MO0 B YMOBAaX BOEHHOTO CTaHY BCi BHIIE IepepaxoBaHi
3aKOHM 3a3HAIM CYTTEBUX 3MiH, a caMe 3HAa4YHO BHECEHO 3MIHH II0J0
PO3IIUpPEHHS TTOBHOBAXXCHHS, K MOJNINEWCHKAX B MIJIOMY TaK 1 CIITYUX
30KpeMa, a TaKOX 3HAaYHO CIIPOIICHO OKpeMi MpPOIEeAypH OCYIOBOTO
PO3CIiAyBaHHs, a TAKOX BHECEHO 3MIHH 10 MiIXOMIB B3a€MOZIIl 3 IHITUMH
Cy0’eKTaMu CEKTOpY Oe3IeKH i 000POHHU.

Oco0auBoCTI OpraHizaiii IisUIbHOCTI CHIJUUX MiIPO3ALTIB y Mepiof
BOEHHOTO CTaHy OOyMOBIICHI HEOOXiJHICTIO ONEPaTHBHOTO pearyBaHHS Ha
HOBI BHJY KpPUMIHAJIBHUX IPABOMOPYIICHb, 30KpPEMa BOEHHI 3JIOYHHH,
3JI0YMHH TPOTH OCHOB HalliOHAIBHOI Oe3reKn, KojJabopaliiiHy AisuIbHICTD,
TEPOPUCTUYHI aKTH Ta IHIN, 3 YUM TMEpea0aYeHO HH3KY CIeHiaTbHUX
MpoIecyalbHIX MEXaHI3MiB, CIIPIMOBaHUX Ha 3a0e3redeHHs ¢eKTHBHOCTI
JIOCYIOBOT'O PO3CIIAYBAaHHS B YMOBaX OOMEXKEHHX PECYpPCiB, ITiIBUIICHOL
HebOe3nekn Ta HecTabiIbHOCTI NMPaBOBOTO CepeqoBHINA. Tak, HANPHUKIAA 1O
KpuminaasHOTO mporiecyasbHOTO KOJEKCY YKpaiHu BHECEHO HOBHIH PO3ILT
IX-1 «OcobmuBHit pe)KUM 0CYIOBOTO PO3CIIAYBaHHSI, CYI0BOTO PO3TIISLY B
yMOBax BOEHHOTO crTaHy». OmHaK, CIiJ 3a3HAYUTH, 10 BAKIUBUM €
JOTpUMaHHS 0ajaHcy MK HEOOXiIHICTIO OTIEPaTUBHO MPOBOAWUTH CIIAHi 1ii
Ta JIOTPUMYBATHCS 1 HEOPYIIyBaTH MPaB 1 CBOOO IPOMAJISH, 1110 CTAHOBUTH
B YMOBaX ChOTOJICHHS MEBHI POOJIeMU KPUMIHAIBHOTO MPOIIECY.

Oxkpim Toro, mepen ciaimuumu migpo3aiiamu HITY 3’sBisThcst HOBI
BUKIIUKU Y TICISIBOEHHHMA, a caMe MIOJ0 HEOOXITHOCTI JOKYMCHTYBAaHHS
HAaCIiAKIB 30pOiHOI arpecii, BiJHOBJIEHHSM IIPABOIOPSIKY Ha JICOKYHOBaHUX
TEPHUTOPISX, BIAIKOYBaHHIM 30MTKIB 3aBJJaHUX 30POITHOIO arpeciero, a TaKoX
IHTETpali€l0 MDKHAPOJHUX CTAaHTApTIB PO3CHiAyBaHHS, 30KpeMa y cdepi
BOEHHHX 31I09HHIB. TOOTO, MOJKEMO CTBEpPIKYBAaTH, III0 HOPMATHBHO-IIPAaBOBE
3a0e3MedeH s OpraHi3amii MisUTFHOCTI CIgunx migpo3aiuniB HamioHamsHOT

76



Riga, the Republic of Latvia April 16-17, 2026

noninii YkpaiHu B yMOBaX BOEHHOT'O CTaHy € CKJIaJHOIO, 0araTopiBHEBOIO
CHCTEMOIO, 1110 3a3HA€ TMHAMIYHHUX 3MiH BiJIIOBIHO 10 OE3MIEKOBUX BHKINKIB
Ta TMOTped Aep)KaBH, a HOrO OCOONMBICTIO € IOEIHAHHS 3arajbHHX 3aca
KPUMIHAIBHOTO TPOIECYy 3  CHCHiaATbHAMU IPaBOBUMH  PEKUMaMH,
CHPSIMOBAaHUMH Ha 3a0€3MeUeHHS ONIePATUBHOCTI, THYYKOCTi Ta €)eKTUBHOCTI
JIOCYZOBOTO PO3CIIiTyBaHHS.

Takum 9uHOM, eeKTHBHA OpraHizallis ASUIFHOCTI CIIAYMX MiAPO3ILTIB
HIIY moxnuBa nuie 3a yMOBH CHCTEMHOTO, Y3rOJUKEHOIO Ta CYy4acHOIO
HOPMATHBHO-IIPABOBOTO PETYJIIOBAHHS, $KE& BPaxOBYE SK OCOOJHUBOCTI
BOEHHOTO CTaHy, TaK 1 TMEPCHEKTHBHU IIICIIBOEHHOTO PO3BHUTKY AEP)KABH.
VY IOCKOHaJIEHHST TaKOro PETyJIOBaHHS Mae€ CTaTh OJHUM 13 TIPIOPUTETIB
npaBoBOi MOMTHKKA YKpaiHu y cdepi 3abe3nedeHHs MpaBOMOPSIKY Ta
HalliOHAIBHOI Oe3MeKH.
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CHUCTEMA MO3ACYJIOBOI'O KOHTPO.TIO 3A JISLJILHICTIO
CYB’EKTIB YBJIYHOT'O AJJMIHICTPYBAHHSI
Y COEPI NIIIMTPUEMHULBKOI JISIBHOCTI

Nadieiko M. M. Hapneiixo M. M.

PhD in economics KaHOUOam eKOHOMIYHUX HAYK

Cucrema mo3acy10BOro KOHTPOJIIO 33 ASIBHICTIO Cy0’€KTiB MyOIiIHOTO
aZAMiHICTPpYBaHHA Y cepi MiAIpHEMHHUIIBKOI TiSTTBHOCTI € 0araTopiBHEBOIO Ta
BKJIIOYA€ IIMPOKUI CIEKTP IHCTUTYLIHHUX CyO’€KTIB, sIKI 3A1HCHIOIOTH
MEPEeBIPKyY, OIIHKY, MOHITOPUHI 1 pearyBaHHsS Ha il abo Oe3misuTbHICTH
OpraHiB Jep:kaBHOT BJaJy Ta MICLHEBOIO CaMOBPSAYBAHHS 1032 MEXaMHU
cyJoBoro rnporiecy. Takuili KOHTPOJIb Ma€ NPEBEHTUBHUI, KOPUTYBAIBHUN 1
TapaHTIMHUA ~ XapakTep, OCKUIBKM CHpSIMOBaHMI Ha 3a0e3neyeHHs
3aKOHHOCTI, TPO30POCTi, €heKTUBHOCTI YIPaBIiHCHKUX PIllICHB 1 3aXHUCT MPaB
cy6’exTiB rocmoaproBaHHs. Moro ocobimBicTE monsrae y BimcyTHoCT
CYJIOBOI ITpOLIEAypH SIK 000B’SI3KOBOTO €JIEMEHTY, 1110, BOAHOYAC, HE 3MEHIITY€
3HAYCHHS BiIIMOBITHMX MEXaHI3MiB BIUINBY, aJKC BOHHU 3[IaTHI 3a0€3MeUNTH
oTepaTHBHE pearyBaHHs Ha MOPYIICHHA Ta MiHIMI3yBaTH BUTpATH dacy i
pecypciB Oi3Hecy.

IlenTpanibHe MiCIle y CHCTEMI I03aCyJOBOT0 KOHTPOJIIO IOCIIAI0Th
OpraH JepKaBHOTO KOHTPONIO (Harisimy), siKi JIOTh BIJIOBIAHO 0
NPUHIMUIIB, BU3HAUYEHHUX 3aKOHOAABCTBOM IPO JAEp)KaBHUI Harisn y cdepi
roCroIapchKoi AismbHOCTI. LIl oprann yrnoBHOBaXKeHi 31iCHIOBATH TUIAHOBI
Ta MO3aIJIAHOBI TIEPEBIPKY Cy0’€KTIB rOCTIOIAPIOBAHHS, OJJHAK IX JisUTbHICTH
TaKOX MIJUBrac KOHTPOJII0 3 OOKy 1HIIUX IHCTHTYLIH, o 3a0e3rneuye OanaHc
MDK PEryJITOPHHM BIUIMBOM JIEp)KaBH Ta CBOOOJOIO MinpueMHHTBa. [lo
TaKWX OpraHiB HaJeXaTb, 30KpeMa, IEHTPAIbHI OpraHd BUKOHABYOI BJIAJH 31
CreIialbHUMH KOHTPOJIBHUMH TIOBHOB2)XEHHSIMU (HAIIPUKIIA, MOAATKOBA,
MHUTHA CIIy’KOW, €KOJIOTiYHa IHCHEKIis), sIKi JIFOTh Yy MeXKaxX KOMIICTEHIIIl,
BU3HAYCHOI MPOQIIHPHUME 3aKOHAMH. BogHOUac, IX MisSUTBHICTE 0OMEKY€EThCS
MPUHINATIAMA HEIUCKPUMIHALIIHOCTI, MPOTOPIIHHOCTI Ta BiOKPUTOCTI, IO
3aKpIIIIeHO y 3aKOHOIABCTRI [1].

OxkpeMmy poJtb y 103aCcyT0BOMY KOHTPOJIi BiIirpatoTh OpraHu (iHAHCOBOTO
MOHITOPHHTY, SKi 3a0e3ledyloTh MNPOTHII0 Jeramisamii (BiAMHUBaHHIO)
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JIOXO/iB, OTPUMAHUX 3JI0YMHHUM LUIIXOM, Ta (DIHAHCYBaHHIO TEPOPH3MY.
BoHu 37iiicHIOIOTE aHaii3 (hiHAHCOBUX OIepallii, 110 MOKYTh CBIIIYUTH ITPO
HE3aKOHHY [iSUTBHICTH, 1 B3a€MOJIIOTH K 3 JepKaBHUMH OpraHaMH, Tak i 3
cy0’ekTaMu TIEpBUHHOTO (DiHAHCOBOTO MOHITOPHHTY, MO SKHX HaJIeKaTh
0aHKW, CTPaxOBi KOMIAHii, ayTUTOPH Ta iHII (iHAHCOBI ycTaHOBH. Takuii
KOHTPOJIb Ma€ He JIMIIE eKOHOMIYHe, ane i Oe3lekoBe 3HAYCHHS, OCKUTBKU
CIpsAMOBaHHH Ha 3a0e31edeH s cTabimpHOCTI (PiHAHCOBOT CHCTEMH Ta IOBipH
1o uei [2].

OxpeMol yBarm y CHCTEMi I03aCyIOBOr0 KOHTPOJIO 3a MisUTBHICTIO
cy0’exTiB myONiYHOrO aAMIHICTpYBaHHS y cdepi MiANPUEMHHUIBKOT
JUSUTBHOCTI 3aciyroBye Jlep)kaBHa ayauTopcbka ciyx0a Ykpainu, sika €
KITIOYOBUM OPTaHOM JIEP/KABHOTO (HiHAHCOBOIO KOHTPOMIO. Ii isibHICTH
crIpsiMOBaHa Ha 3a0e3MeUeHHs 3aKOHHOCTI, €()eKTUBHOCTI, Pe3yJIbTaTHBHOCTI
Ta IUIHOBOTO BUKOPUCTAHHS JCPKAaBHUX 1 MICIIEBHX (PiHAHCOBHX PECYpCiB,
1m0 6e3nocepeHbO BIUIMBAE HA YMOBH (DYHKIIIOHYBaHHS IiIPHEMHAIIBKOTO
cepenoBHIIa. Y KOHTEKCTI I103aCyJOBOTO KOHTPONIO IIeH OpraH BHUKOHYE
(yHKII0 He3aJeXHOTro (PIHAHCOBOTO AayAWTy MiSIPHOCTI OpPTaHiB BIIAAH,
JIEpKaBHUX MIIMPUEMCTB Ta {HITUX PO3MOPSIHUKIB OFOHKETHIX KOIITIB, IO
JIO3BOJISE BUSIBISITH IOPYIIEHHS 1€ JI0 1X OCKapKEHHS B CY/I0BOMY TIOPSIZIKY.

®dopmu peaizanii KOHTPOIBLHUX MOBHOBaXKEHb JlepkaBHOT ayMTOPCHKOT
CIIyOHM BKJIIOYAIOTH Jiep)KaBHi (hiHAHCOBI ayIuTH, IHCHEKTyBaHHs (peBiii),
MepeBIpKHU 3aKyiBElNb, @ TAKOXK MOHITOPHHT IMyOJIiYHMX 3aKyTiBesb. OcobnuBe
3HAYCHHS Ma€ caMe€ MOHITOPUHI 3aKyIlBelb, OCKUIBKM BiH JI03BOJISIE
OIepaTUBHO pearyBaTW Ha MOpPYIICHHS 3aKOHOAABCTBAa y cdepi myOmiyHUX
3aKyImiBeb, 110 € OJIHIEI0 3 HAMOLIBII Yy TIMBHX cep B3aeMoil epikaBu Ta
Oi3Hecy. 3a pesydbTaTaMd TakKMX 3aXOJiB OpraH Mae€ IIPaBO HajaBaTH
000B’A3KOBI /10 pO3MVISy BMMOTM IIOJO0 YCYHEHHS IIOPYIIEHb, a TaKOX
IHIIFOBATH TPUTSTHEHHS BUHHHUX OCI0 IO BIATIOBiTaNBHOCTI, IO ITiJCHITIOE
MPEBEHTUBHUI XapakTep I103aCyA0BOTO KOHTPOJTIO.

Kpim TOTO, Ba)KIIMBOIO OCOONHMBICTIO MISUTPHOCTI IIBOTO OpPTaHy € HOTo
aHaiTH4Ha QYHKIIs, sSKa IOJISATaE y BUSBICHHI CHCTEMHHX Mpo0JieM y cdepi
yIpaBIiHHS AepkaBHUMH (iHaHCaMu Ta (HOPMYyBaHHI MPOMO3UIIN 1OJ0 1X
ycyHeHHs. Takum uuHOM, JleprkaBHa ayIuTopchka ciyx0a He e dikcye
OKpeMi IOpYLICHHS, aje i CIpHs€e BAOCKOHAJICHHIO YITPaBIiHCHKHUX IPOLIECIB,
II0 ONOCEPEAKOBAaHO BIUIMBAE€ Ha IOKPALIEHHS YMOB 3iHCHEHHS
MiANPUEMHUIBKOT  misuibHOCTI. IIpaBoBi 3acamu 11 (QyHKIIOHYyBaHHS
BU3HAYAIOTHCS CHELiAIbHUMU HOPMAaTUBHUMH aKTaMH, SKi BCTaHOBJIOIOTH
MOBHOBa)XEHHS, ()OPMH Ta METOAW 3IIMCHEHHs JIepKaBHOTO (hiHAHCOBOTO
KOHTpOJIO [3; 4].

BaxnuBuM IHCTUTYHIHHHM €JIEMEHTOM I103aCyJOBOTO KOHTPOJIIO €
IHCTHTYT Oi3Hec-oMOy/ICMeHa, SIKUi (QYHKIIOHY€E K He3aJIeHUHA MeXaHi3M
PO3TIIMY CKapr MIATIPHEMINB Ha Mii a00 Oe3qisUIbHICTh OpraHiB IepKaBHOI
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Buagu. Moro misnbHICTH CIpAMOBaHA HA 3a0e3NEUEHHS CIIPABEIIMBOIO
aJMIHICTPaTUBHOTO  MPOLECY, YCYHEHHS CHCTEMHHX IOpYIIEHb 1
(opMyBaHHS peKOMEHIamii JUIs BJOCKOHAJCHHS JAEPXKAaBHOI IMOJITHKH Y
cpepi mimmpumeMmHunTBa. OCOONMBICTIO I[BOTO  IHCTUTYTY € HOro
KOHCYJIbTaTHBHO-PEKOMEH IaliHUH XapaKTep: X04a HOro pillleHHS He MalOTh
000B’513K0BOT IOPUANIHOI CHIIM, BOHH YaCTO BUKOHYIOTHCS OpPraHaMH BIIald
4yepe3 BUCOKHUH piBeHb NOBipW Ta myOiigHoCcTi misutsHOCTI. [IpaBoBi 3acaam
(hYHKITIOHYBaHHS BiJIIIOBITHOTO MEXaHI3MY 3aKPIIUTIOIOTHCS aKTaMH YPALY Ta
MIXKHAPOJHUMH TOMOBJICHOCTSAMH [5].

3HayHy POJIb y CHUCTEMi I03aCyIOBOTO KOHTPOJIO BIIIrpalOTh TaKOXK
rpoMaJIChKi opraHizaiii, npodeciiHi 00’€IHaHHS MiIIPHEMIIB, TOPrOBO-
MIPOMUCIIOBI ITAJIATH Ta 1HIII IHCTUTYTH TPOMAJISIHCHKOTO CyCIiIbeTBa. BoHM
3IMCHIOIOTH IPOMAJICEKUI KOHTPOJIb Yepe3 MOHITOPHHT JIiSUIHOCTI OpraHiB
BIAN{, YYacTh y MyONIYHHX KOHCYJBTAIlisX, MIiATOTOBKY aHAJITHIHIX
MartepiaiiB i 3BepHEHHS 10 OPTaHiB Jep>KaBHOI BIIAIX 3 BUMOT'aMHU YCYHEHHS
nmopymieHb. Taka AisbHICTE 0a3y€eThCs Ha MPUHINIAX BIAKPUTOCTI Ta y4acTi
TPOMAaNCBKOCTI y (OpMyBaHHI JepXKaBHOI MOJITHKH, IO 3aKPilICHO Yy
3aKOHOJABCTBI PO TPOMAJICEKi 00’ eqHAHHS [6].

Kpim Toro, BaXimMBHM Cy0’€KTOM I103aCyZOBOTO KOHTPOJIO € OpPTraHU
[IapJIaMEHTChKOTO KOHTPOJIIO, 30KpeMa YINOBHOBakeHUN BepxoBHoi Panu
VYkpaiHu 3 npaB JIIOAWHH, SKHH PO3IJIsJae CKaprd Ha TOPYLICHHS IMpaB i
cBoGOx, y ToMy umcm y cdepi mianmpueMHmnpKoi mismeHOCTi. Moro
JUSUTBHICTh CHpsIMOBaHa Ha 3a0e3NeyYeHHS NOTPUMAaHHS KOHCTHTYLIHHHX
rapaHTiii 1 MOXXe BKJIIOYATH MPOBEJCHHS INEPEeBipOK, BHECEHHS NOAaHb Ta
peKoMeH IaNiil opraHam Biamu [7].

TakuM 4YHMHOM, I103aCYJOBHH KOHTPOJIb Yy cdepl MiANPHEMHHUIBKOT
JUSUTBHOCTI € CKJIAJHOIO CHCTEMOIO B3a€MOJIl JEp)KaBHUX 1 HEAEp)KaBHUX
cy0’exTiB, sika 3a0e3redye HalexHe (yHKIIOHYBaHHS IyOJIiYHOTO
aIMIiHICTpYBaHHA, 3aXUCT MpaB Oi3Hecy Ta MiNBUINCHHS €(EeKTUBHOCTI
JlepXaBHOi TONMiTHKA. Moro 3HaueHHs 3pocTac B yMOBaX pedOpMyBaHHS
JIep)KaBHOTO YIPABIIHHSA, OCKUIBKM BiH cripusic (JOPMYBaHHIO JIOBIpH MiX
JICPKABOIO Ta MIAMPHEMHHUIIBKHIM CEPEIOBHIIICM, a TAKOXK 3a0e3meuye OibII
THYYKi Ta ONepaTHBHI MEXaHi3MHU pearyBaHHS Ha MOPYIICHHS Y TOPiBHIHHI 3
CYJIOBUM 3aXHCTOM.
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opiuHo B VYKpaiHi pO3IIISNAETHCS BEIMYE3HA KUTBKICTh CIIPaB IIPO
aIMiHICTPAaTUBHI MPABOMOPYIIEHHS. AKTUBHY pOJb B IBOMY BIiIIrparoTh
CYIH.

Taxk, 3a 2024 pix (z[a}n 3a 2025 pik me He OHpI/IJI}OL[HeHl) 3arajgbHl MiCIEBI
CY/Y TIepIOi IHCTAHLIT PO3IIISTHYJIH 1O CyTi 796844 cnipas uiei kareropii [1].

3rigao 31 cr. 221 KVYmAIl mmM cymam mACyAHI CHOpaBH  Tpo
aJIMiHICTpaTHBHI NMPaBONOPYLIEHHS, nepeadadeHi ABICTI TPUALSATH YOTHPMA
CTaTTSIMU I[bOTO KOZIEKCY Ta IHIIMMH 3aKOHOJABUYMMH AaKTaMH, 30KpeMa
MuTHUM KOZleKcOM YKpainu [2].

4. 1 cr. 288 KYnAII nepenbadae MOXKIUBICTh OCKApKEHHS ITOCTAHOBU
IHIIIUX HECY/IOBHX OpraHiB (II0CaJOBUX 0Ci0) 110 CIpaBi Mpo aAMiHICTpaTHBHE
NIPABOIIOPYIIEHH 10 paioHHOro, palHoOHHOTO Yy MiCTi, MICBKOTO YH
MICbKpaillOHHOTO  Cydy, Yy  HOpsAKy, Bu3HaueHoMy  Komexcom
aJMIHICTPaTHBHOTO  CyJOYMHCTBa  YKpaiHH, 3  OCOOJIMBOCTSIMH,
BCTaHOBICHUMH 1IMM Kozekcom.

Bimmosimao mo 4. 1 cr. 286 KAC VYkpainu agMmiHicTpaTHBHA CIpaBa 3
NPUBOJY PillieHb, Al 4M O0e3/isUTbHOCTI Cy0’€KTIB BIaJHUX MOBHOBAXKEHb Y
cIpaBaX NP0 TPUTATHEHHS JO aJMIiHICTPATHBHOI  BiJIOBiJAIBEHOCTI
BHPIIIYETHCSI MICHEBUMH 3arajJbHUMH CyJaMH SK aJMiHICTPaTHBHUMU
CyJaMHu TPOTATOM AECSATH AHIB 3 JHSA BIIKPUTTS IPOBAKEHHS Y CIIPaBi.
MicneBi rocmomapcbki Ta agMiHICTPaTHBHI CyIH, amessmidHI CyId, BHILI
cneuianizoBani cynu T1a BepxoBHuit Cyn po3misgaoTh CIpaBU  IIPO
aIMIiHICTPAaTUBHI MpPaBONOpPYIIEHHs, mependadeHi crtarrero 185-3 1mworo
Komekcey (ct. 221-1).

Kpim Ttoro, mocranoBu cyniB y Iiif kareropii cmpaB MOXyTb OyTH
OCKapJKeHi Ta MeperiisiHyTi B anessiifHOMY HOPSIKY.

BimnosimHo mo manux 3BiTy dopmu Ne2-IT cyxmiB amemsnifiHOi iHCTaHIIIT
IOI0 PO3IJISNY AanessIidiHMX CKapr y chpaBax I[Ipo aJMiHiCTpaTHBHI
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npaBoropyiieHHs 3a 2024 pik anensmifHUMH cyaamMu Oyio pO3IIISTHYTO
27735 cnpas [3].

3BiTHI JaHI Ha caiiTax OKpEeMHX cyniB 3a 2025 pik cBimyaTh mpo piszke
3pOCTaHHS HaBaHTAXXEHHS Ha a,I[MlHlCTpaTI/IBHl CyIH.

Hnst mpuknany, CbOMUM  aIMIHICTPAaTUBHUM anessiiHIM cymoMm B
2025 pomui Oymo posrasHyTo 37 626 cmpas, a e — y 2,3 pa3u OuTbIe HiIX Y
2024 poui [4].

TakuMm 49MHOM, y PO3MIIAAI Ta MEPeriidl CIpaB MpO aaMiHICTPAaTHUBHI
MPaBOIOPYILIEHHS 3a/lisTHa HU3Ka CY/IiB BiJ mepiiol o HaiBuiiol Janku. [Tpu
ObOMY BOHH KepyroTbcs nponecyansHuMu Hopmamu KYmAIT ta KAC
VYkpainu.

3okpema, unHHNNA KAC YKpaiHu BiTHOCHTH CIIpaBH IIPO MPHUTSTHEHHS 10
aIMiHICTPATUBHOI BIANOBINAILHOCTI JI0 KaTETOpii Tak 3BaHUX TEPMIiHOBUX
cpas. Ix POSIIIAN PETYIOEThCA CTATTAMH 268, 269,271, 272 naparpa(by
2 rnaeu 11 posniny II KAC Vkpainu Ta nependoayae moBiioMICHHS y‘IaCHI/IKlB
CrpaBH, TOOTO MOCTI[KEHHS OOCTaBMH CIIpaBW B CyJOBOMY 3aciJaHHI 3a
Y4YacTIO 3allikaBJieHHX 0cio [5].

Bonmnowac, menpmOyTTS y CcynoBe 3acilaHHS ydYacHHKa CIIPABH,
MTOBIIOMJICHOTO BIiATIOBIAHO O TIOJIOKEHB ITi€i CTAaTTi, HE IEPEIIKOKAE
PO3IJISITY CTIpaBH y CyJax MEPIIOi Ta amessmidHol iHcTaHmid (4. 3 cT. 268
poro Konekcy). Lle o3Hauae, mo B TakoMy pasi CrpaBa, sSIK BUHSITOK, MOXE
OyTH pO3IiIsHYyTa y MMCBMOBOMY IPOBaUKEHHI [6, ¢. 263].

OCKUTBKH PO3TIISA TAKUX CIPaB CTOCYETHCSA BAXKIMBUX NpaB JIOAWHU i
MOX€E MaTH CBOIM HACJIi/IKOM HaKJIaJeHHS Ha BAHHOTO CYBOPHX CTATHEHb, [0
CyTTEBO OOMEXYIOTh OCHOBOIIOJIOXKHI ITpaBa 0COOM, PO3TIIsA Ii€l KaTeropii
cmpaB |y CyIOBOMY 3acCillaHHI MPOBa/DKCHHI  BUIAETHCS  IIIKOM
OOTpYHTOBAaHHM 1 BiATIOBifae TMPHWHIMITY BEPXOBEHCTBA TpaBa. ADKe el
NPaBOBUI NPUHIMUII BKJIIOYAa€e B cebe MpaBo OyTH BUCIYXaHUM 1 IpaBO Ha
CIpaBeIUTUBE 1 BIIKpHUTE CIryXaHHA [6, ¢.192].

Ockinbkn 3rigao 3 4.1, 4.5 cr.286 KAC Vkpainm Taki copasu
BUPIIIY€ETBCS MICHEBUMH 3arallbHUMH CyJaMH SIK aIMiHICTPaTHBHIMU
CyJlaMH TPOTSTOM JIECATH JHIB 3 JHS BIAKPHUTTS MPOBADKEHHS y CIpaBi Ta
PO3TILIIAIOTRCS CyIaMU alleAiHHOT IHCTAaHIi] Y HeCATHICHHUNA CTPOK ITiCIIs
3aKIHYEHHSI CTPOKY amleNsALiifHOr0 OCKapXEHHsS, TO OYEBHUAHO, IO Ui
IIBHIKOTO BHPIMICHHS TakUX CIIOpiB Cydy HeoOXigHo 3amobiratu
3aTATYBAaHHIO CTPOKIB iX PO3TIISAYy, MO0 HE MPHU3BECTH 0 HEMOKIHBOCTI
BCTAHOBJICHHS ICTMHHM Ta OTPUMAaHHS BiJ Cy0’ €KTa BIIQJIHUX ITOBHOBAXEHb
HAJIOKHUX Ta JONYCTUMHX JoKa3iB  (ikcamii aaMiHiCTpaTHBHOTO
NIPaBOIIOPYIIEHHS B pa3i iX HasiBHOCTI.

Ipote, nedpinur poboyoro yacy B yMOBaXx IIOAECHHHUX HOBITPSHUX TPUBOT,
MIepEeBAaHTAKEHICTh CyJUIIB CIIpaBaMU Ta KaJpOBHH ToJ0X y Cydax I 4ac
BOEHHOTO CTaHy, OCOOJIMBO B CyJax ameisiiHOl iHCTaHIil, 0e3CyMHIBHO
HEraTHBHO BIUIMBAIOTh Ha CTPOKH PO3MIAY aJMIHICTPaTUBHUX CIIpaB,
OCKUIBKH CYJUII MalOTh PO3MJISZIATH U 1HIII BaXJIMBI KaTeropii cropis, B TOMy
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4yucii W TEpMIHOBI, IMOB’s3aHI 13 rapaHTOBaHMM 3a0e3NeueHHSIM MOTped
000pOHH, 3BEPHEHHSIMH MOJJATKOBUX T4 MUTHHUX OPTaHiB, I030BHUMH 3asBaMU
TEPUTOPIAUIBHOTO IIEHTPY KOMIUISKTYBaHHS Ta COLIAJIbHOI MIATPUMKH 3
MPUBOLYy THMYAacOBOTO OOMEKEHHS I'pOMasiH YKpaiHW y TpaBl KepyBaHHS
TPAHCIIOPTHUM 3aco00M MiJ Yac MOOLTi3amii, 3 NPUBOAY NPUMYCOBOTO
MOBEPHCHHS YH TIPHIMYCOBOTO BHIBOPEHHA I1HO3eMINB abo ocib 0e3
IPOMaISTHCTBA 32 MEX1 TepUTOpii YKpaiHu, 3aTpuMaHHs iHO3eMIIB abo ocib Oe3
TPOMaSHCTBA TOLIO, 3a SIKMMU B cuity 4. 1 cT. 271 KAC Vkpainu cyn Takox
Mae MPOTOJIOCUTH MOBHE CYJIOBE PIllICHHSI.

OTxe, MaeEMO HarajabHy MoTpedy B po3poOilii mporecyanbHIX MEXaHi3MIB
eKOHOMIi po0OoYOoro yacy CyIJiB Ta YYacHHKIB MpOLECY NPH PO3IIsIi
TEPMIHOBHX  aIMIHICTpaTHBHHX  CIpaB  NpPO  TPHUTATHEHHS 10
aJIMiHICTPATHUBHOI BiAMOBIAaIBHOCTI.

Pazom 3 Tum 4.1 c1.271 KAC Vkpainn BUMarae BiJ CyIiB y TEpMiHOBHX
CrpaBax OrOJIOLIYBaTH B CyIOBOMY 3aciiaHHI IOBHE CYIOBE DIIICHHS, II0
3a0upae BaroMwii Bifpi30K poOodoro dvacy cyami, SkAid Mir O6m Oyth
BUTPAUCHUI Ha PO3IJISL IHIMX KaTerOpPii.

BuHsATOK 3p0O0NIEHO TIMBKU AJIs CIpaB, mependadeHnx cr.283-1 1poro
Komekcy (cmpaBu Tpo 3acToCyBaHHSA CaHKINH), B SIKUX JIOIYCKA€THCS
MOXIIMBICTh IPOTOJIOIIEHHS CKOPOYEHOTO CYIOBOTO pilIeHHs, TOOTO
BCTYITHO{ Ta PE30JTIOTHBHOI YACTHH PIIICHHS, 10 3HAYHO 3MEHIITy€e POOOUHit
Yac Cy/i, BATpaYeHUH Ha PO3TJIsI] TAaKOT CIIpaBH.

Tomy came TPpPOTONOMEHHS CKOPOYEHOTO CyJOBOTO pIMICHHI B
aJMiHICTpaTHUBHUX crpaBax, nepeabauennx c1.286 KAC VYkpainu, moxe
OyTH e(peKTHBHUM MEXaHI3MOM €KOHOMIi CyZ1iBCHKOTO Hacy.

Jis Hioro 3ampoBaJUKEHHS JOCTaTHBO IPOBECTH HE3HA4YHI 3MIHH [0
crareit 271 Ta 286 KAC Yxkpainu, a came:

1. 'V ab3ami mepmomy uactuHM nepmioi cratti 271 «OcobmuBocTi
MPOTOJIOMICHHS! Ta BPYYCHHS CYyIOBHX pIIIEHb B OKPEMHX KaTEropisx
a/IMIHICTPaTHBHHX CIIPaB» BHKJIIOUMTH TocuianHs Ha cT. 286 KAC Ykpainu.

2. AO3am gpyruit 9acTHHU MEpIIoi cT. 271 BUKIIACTH B HOBIM pemaxiii
HACTYITHOTO 3MicTy: «Y cmpaBax, nepenbauenux crarrsimu 283-1 ta 286
poro Kozekcy, cyn Moke MporoJoCHTH CKOPOUYECHE CyI0BE PIIICHH.

3.  Yacrtuny 1 cr. 286 1oOBHUTH IpyTUM a03aloM HACTYITHOTO 3MICTY:
«Y pa3i HempuOyTTS yYacHHKIB CHpaBM B CYIOBE 3acCillaHHs, HaJIeKHO
MOBIIOMJICHUX PO AATy PO3TJSAY CIpaBH, ii PO3IIIAA IPOIOBKYETHCS B
(hopmati MMCHMOBOTO MPOBAPKEHHS.

Jlireparypa:
1. ®opma Ne 1-m. 3BiT CyZiB mepimoi iHCTAHIIT MO0 PO3TIISAY CIIPaB PO
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JocnipkeHHsT TOHATTS AEP)KaBHOI OE3MEKH 3aIMIIAETHCS  AKTyaIbHUM
NUTaHHSAM JUISl Cy4acHHX HayKoBIIB. 3okpema, KozpsikoB 1. 3a3Hauae, mio
MPAaBOBE TIOHSTTS «Jep)KaBHa Oe3leka» Mae BioOpakaTH IIEBHHI CTaH
(BacTHBICTH) IepKaBH, 3a SIKOTO CTBOPEHI YMOBH JUISI iCHYBaHHS BCTAHOBJIEHOTO
KOHCTUTYIIHHOTO JIa[ly, CyBEPEHITETY Ta TEPUTOPIaNbHOI UTICHOCTI YKpaiHu, a
yHi(iKallis FOPUIMYHOI KaTeropii «JaepxaBHa Oe3neka» Ta YTOYHEHHs 1l
aBTeHTH4HOI nediHilii, siIki MaroTh BiAOyBaTHCS B Pe3yJbTAaTi 3aCTOCYBAHHS

85



International scientific conference

BI/IIIOBITHOT CYKYITHOCTI HPHHOMIB, NpaBWI 1 3ac00iB IOPUIMYHOI TEXHIKH,
CIIpUSITUME JIOCSTHEHHIO €THOCTI M Y3rO/DKEHOCTI YMHHOIO 3aKOHOJIABCTBA,
3araIbHOCTI BPETYITIOBAaHHS CYCITUTFHUX BIHOCHH i3 3a0€3MeUeHHS 3aXUIICHOCTI
HalllOHANIBHUX iHTepeciB Ykpainu [1, c. 163].

Iami maykoBmi — [opaienko C. I'. ta Hoponia I. M. — BBaxkaroTs, o
NEePCIEeKTUBHOIO € iles IO€IHAHHSA IOHATTS «HepXKaBHA Oe3leka» 3
KaTeropi€io «BIAHOCHHNY, a caMa JIepKaBHa Oe31eka MOBUHHA PO3YMITHCS 5K
SKICHO BH3HA4YeHHUI 3aKOHOAABCTBOM CTaH (YHKIIOHYBaHHS JEp)KaBH, 5K
MOJITUYHOTO IHCTUTYTY BJaJH, SIKUH JOCSATAETHCS LLISXOM MPOTHO3yBaHHS,
MoTIepeIKEHHsI, BUSBJICHHS Ta MiHIMI3alil HETraTUBHOTO BIUIMBY ICHYIOUHX 1
HMOBIpPHHUX 3arpo3 OCHOBHHUM O3HaKaM JiepKaBU (HacamIiepesn, iHCTUTyTaM
JIep>)KaBHOI BJIaJM, TEPUTOPIaIbHIN WITICHOCTI, CyBEpEeHITETYy, TPOIIOBO-
KpPEIUTHIM Ta TONATKOBIM cHCTeMaM) Ta JI03BOJISIE JAepiKaBi €PEeKTUBHO
peanizoByBaTH CBOE COILalbHE INPH3HAYCHHS 100 3abe3reucHHs
TTOTANTBIIIOTO PO3BUTKY JIFOJIMHM, CYCITUIBCTBA Ta IepKaBH [2, c. 84—85].

Ha wamr mornsinm, BUXOASYM 3 BHUIIE3a3HAYEHOTO, IOCHTh BAAIUM €
MOEJHAHHS BHU3HAUCHHS JepaBHOI Oesmekn 3  (PYHKUIOHATHHUM
NPU3HAYCHHSM JIePKaBH, [0 Ha NEPIIHH OIS € LIJIKOM OYeBHIHUM, IPOTE
HE 3aBXXIU pealli3yeThCsl B MeXKaxX HOPMAaTHBHOI BU3HAUEHOCTI.

Iomoxkenussm  crarti 17 OcHOBHOro 3akoHy mepeadaveHo, 10
3a0e3MedyeHHs! JepkaBHOT Oe3MeKH 1 3aXHUCT JIePKaBHOIO KOPJOHY YKpaiHu
MOKJIaIAI0ThCSl Ha BINNOBIAHI BiiicbkOBI (DOpMyBaHHSI Ta HPaBOOXOPOHHI
OpraHM JIep)KaBH, OpraHizaiis i MOPSAOK IISUTBHOCTI SIKMX BH3HAUYAIOTHCS
3aKoHOM [3].

[Ilo crocyeTbesi CHELiaJbHOTO PETYIIOBAHHS, CIiJ 3a3HAYUTH, MIO0
3akonom Ykpainu «IIpo CmyxOy Oesmekn VYkpainm» Bix 25.03.1992
Ne 2229-XII nependaueHo, mo-mnepire, mo «Ciyxba OGesnekn YkpaiHn —
JIep>)KaBHUH OpraH CIeHialbHOTO NPHU3HAYCHHS 3 IPaBOOXOPOHHUMH
(yHKIisIMH, KU 3a0e3mnedye nepkaBHy Oesnexy Ykpainm» (crarts 1), mo-
Jpyre, caM CKJIaJl IIOHATTS «Iep KaBHOT Oe3NeKm» MoXke OyTH PO3TIyMaueHO
4yepe3 3aBAaHHS JIAHOTO OpraHy: 3aXHCT JIEPXKABHOTO CYBEPEHITETY,
KOHCTUTYILIAHOTO JIaay, TePUTOPIaabHOI IITICHOCTI, HAYKOBO-TEXHIYHOIO 1
000OpOHHOTO TOTEHIIATy YKpaiHHU, 3aKOHHUX IHTEpEeCiB AepikaBU Ta IpaB
IPOMAJISTH BiJl PO3BiAyBaIbHO-IIAPUBHOT TiSUTBHOCTI IHO3EMHHUX CIIEIiaIbHUX
ciryk0, mocsAraHb 3 OOKy OKpEeMHX Oprasizauiii, rpyn Ta oci0d, a Takox
3a0e3reueHHs] OXOPOHHU JIeP)KaBHOI TAEMHMII; ITOTIEPEPKEHHS, BUSBICHHS,
NPUIMHEHHS T4 PO3KPHUTTS KPUMIHAJIBHHUX HPABOINOPYIIEHb IPOTH MUPY 1
Oe3reku JIFOACTBA, TEPOPH3MY Ta IHIIMX TNPOTHIPABHUX [IiH, sKi
0e3rnocepeIHFO CTBOPIOIOTH 3arpo3y KUTTEBO BAXKIIMBUM iHTEpecaM Y KpaiHu
(ctarta 2) [4].

[HmmM 3akoHOmaBYMM akTOM — 3akoHOM Ykpainu «[Ipo HamioHambHY
Oesnexy Yxkpainm» Bim 21.06.2018 Ne 2469-VIII mepenbavueHo HacTymHE
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BU3HAUYCHHS JIep>KaBHOI O€3IEKH SIK 3aXHIICHICTD IePKaBHOT'O CyBEPEHITETY,
TEPUTOPIATFHOT LUTICHOCTI 1 JEMOKPAaTMYHOTO KOHCTHUTYLIMHOTO Jlaxy Ta
IHIIAX JKUTTEBO BAKIMBUX HAMIOHATHHUX IHTEPECIB B peaNbHUX 1
MOTEHIIHNX 3arp03 HEBOEHHOTO XapakTepy [5].

Tobto, nepxaBHa Oe3neka po3yMieThcs sK NEBHUH INPaBOBHH CTaH
3aXHUIIEHOCT], 32 YMOBH AOTPUMAHHA SIKOTO OyAyTh 3a0e3MleueHi HACTYIHI
CyCIIUTPHO BaXUIMBI OO0’€KTH: [Ep)KaBHUH CYBEPEHITET, TEepUTOpiadbHa
HUTICHICTD, IEMOKPATUIHAN KOHCTUTYIIHHAN Jal TOo. Pa3oM 3 TUM Taxwii
CTaH He MOXKE iICHYBaTH caM I10 001, BIJIITOBITHO Jiep>kaBa IOBHHHA CTBOPUTH
YMOBH HOrO JOCSTHEHHS 1 yTpumaHHs. ToMmy, OZHUM 3 IHCTPYMEHTIB
3a0e3reveHHs] OMMCAHOTO CTaHy 1 BUCTymae isutbHICTH CiryxOm Oesrexu
VYkpainn.

Hes3Bakaroun Ha HEOCIIOPIOBAHICTh BHIIEHABEJEHOTO, HOPMAaTHBHE
PETyIIOBaHHS JepkaBHOI Oe3MekH K 00’ ekTy nisutbHOCTI Ciry)xO6m moTpedye
JIOOTIPAITIOBAHHS B YacTWHI Je(iHITHBHOIO HAMOBHEHHS Ta (ikcarii B
TIOJIOXKEHHSAX PETyJIIOI0YO0T0 JisUTBHICTE 3aKOHY.
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OnHi€ero 3 mepIuX MyOiKamii, B SKii MigiiMaIics MATaHHS 100 TOTO,
II0 10SIBa T2 HEKOHTPOJILOBAHE MOIINPEHHSI KPUITOBAIIOT CTBOPIOIOTH IS
CYCHINIBCTBA MEBHI PU3MKH, Oyna crartsd B Time Bix 16 xBiTHA 2011 poky
«OunnaitH-Tporri Bitcoin MOXXyTh KHHYTH BHKJIUK ypsaaM i OaHkam» (aHII.
Online Cash Bitcoin Could Challenge Governments, Banks). B Hiit
3a3Hayamocs, MmO OITKOWH € TOTEHIITHO pPEBONIOMIHHUM IPOIAYKTOM,
OCKiIbKH: 1) TpaH3aKIii 3 HOro BUKOPUCTAHHSIM TaKi K 3py4Hi SIK TOTiBKa, 60
MOBHICTIO aHOHIMHI; 2) B Mepexi Bitcoin HemoknuBa iH}usLisS, 60 Hemae
LEHTPAIBHOTO eMITeHTY (5K, Hampukian, LleHTpanbpHuil OaHk KpaiHu, IO
MOKE HAJPyKyBaTH OLIbIIC TPOIICH ISl BiTHOBICHHS MIiCIs CKOHOMIYHOI
KpH3H), SIKHA Mir OM 30UIBIINTH NMPONO3MUIII0 OITKOWHIB, a HOBI OITKOWHU
BBOJUITHCSL B MEPEXKY Ha MiJICTaBI 3arajbHOJOCTYITHOTO 1 TependadyBaHOro
anroput™y (iX KUIBKICT HE 3MOKe NepeBHUIIUTH 21 MIiH.); 3) TpaH3akuii
OITKOMHIB HE BHUMAaralThb YYacTi IIOCEPEIHHKIB, YCyBalOTh «IOABIHHI
aTexi». B craTTi HarojomryBanocs, IO MOsiBa Ta ITOIIMPEHHS OITKOWHIB
MPU3BOIUTE A0 MOKIMBOCTI X BUKOPUCTAHHS Y HE3aKOHHIN TisSITBHOCTI (IS
MPOAAXy IMipaTChKUX ab0 KOHTpaaKTHUX TOBAPiB, BUKPAIECHUX HOMEpPIB
KPEeIUTHUX KapTOK 1 MapoJIiB, BiAMHUBAHHSI HE3aKOHHUX JOXOJIB, a3apTHUX
irop TOIIO) Yepe3 HEMOXJIUBICTh MEpeciiayBaHHS KiHIIEBUX KOPHCTYBadiB.
Kpim mporo, HaromomryBajsocs Ha 3arpo3i CTBOPEHHS KOHKYPEHIi IUis
TUIATDKHKX cucteM [1].

O/HMMHU 3 TIepUIMX IHCTUTYIIHHUX YCTaHOB, SIKI TI0YaJIM BUBYATH PU3HKH,
1110 BUHHKIIM TIEPEl CYCIUILCTBOM Y 3B’SI3KY 3 MOSIBOIO Ta HEKOHTPOJIBOBAHUM
MOIIMPEHHSIM KPUNTOBAIIOT, OyNM LEHTpajibHI OaHKM Ta YCTaHOBH, IO
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3a0e3MedyroTh (POPMYBaHHS Ta peatizalliio JepKaBHOI PiHAHCOBOI, OFOIKETHOT
Ta OOpProBoi MOJITUKM PI3HUX KpaiH, SIKI BU3H&IM, IO 1O TaKWX PH3HKIB
BITHOCUTBCS TOTCHIIMHUI PH3WK BIUIMBY KPHIITOBAIOT Ha CTAOUIBHICTD
(hiHaHCOBOI cHICTEMH (SIK CBITOBOI, TaK i HAITIOHATIHHOL).

INonanbunii pO3BUTOK Ta MOIIMPEHHS KPUIITOBAIIOT, BHHUKHEHHST HOBHX
BHIB BipTyanbHUX akTHBIB (cTeitbnkoitHiB, CBDC Ta iHImmx 3a0e3nmeueHmnx
BipTyaJIbHUX aKTUBIB), a TAKOXK iHIII TPOIIECH, sIKi BigOymucs y mii cepi Ta
ICHYIOTh Ha ChOTO[Hi, HAJAIOTh IIJICTaBH BIATIOBICTH HA TaKi MUTAaHHI: Yd
BUIIPaBIABCs 3a3HAYCHUI pU3UK depe3 Maibke 20 pOKiB MiCisl MOSBU Ta
MOUIMPEHHSI KPUIITOBAITIOT.

Y HayKoBIi# IUIONIMHI 3 MUTaHHS WMOBIPHOCTI BIUIMBY KPHIITOBAIIOT HA
(inancoBy craOinbHiCTE (hiHaHCOBOI cucTeMH (K CBITOBOi, Tak 1
HalliOHAIBHOI), YTBOPHIIOCS AEKiJIbKa MiIXO/iB.

[IpexcTaBHUKM TEpIIOTO 3a3HAYAIOTh, IO TAaKWH PHU3HUK BIIHOCHO
BipTyaJIbHUX aKTHBIB Ha CyYaCHOMY €Talli IIPOJIOBXKYE 30epiraTucs Ha TAKOMY
K piBHI, K 1 BimHOCHO KpunroBamioT panime. A. Kapcrenc, C.Kmaccenc,
®. Pecroit, X.C.IliH 3a3HayaroTh, MO IIBHAKE 3POCTaHHS KIIBKOCTI
BIpTyaJIbHUX aKTUBIB CHpPWYMHSAE BTPATy 3OATHOCTI (DiHAHCOBOI CHCTEMH
MIPOAOBKYBATH Ha/IaBaTH KPEANUTH Ta iHIII (iHAHCOBI mocTyTH [2].

[IpeacTaBHUKK JAPYroro BKa3ylOTh, IO PHU3UK 3aJMIIAETHCS JIUIIE
BiTHOCHO KpumnToBaaoT. ®. Pecroit Bkasye, 110 BiZHOCHA HEMPO30PiCTh
KPHUIITOBAIIOT, CIA0KUH 3aXUCT I1HBECTOPIB, HEJOCTATHE PO3YMIHHS iX
CYCHIIBCTBOM Ta OaraTbMa clienianicTaMu B (JiHAHCOBOMY CEKTOpi MOXKYTh
3arOCTPHUTH TI0B’s3aHy 3 IIMM BTpATy JOBIpH YW BHCHa)KEHHS JIIKBITHOCTI Ta
kpeauty [3]. . Tanckorr, A.TamckoTT BBaXkawTh, IO KPUMNTOBAIIOTU
YCKJIQIHIOIOTh MOHITOPUHI TOTO, SIKMH acIeKT 3arajpHOro (hiHaHCOBOTO
PHUHKY po3BUBAEThCA (iH(opMallis Mpo 00’€M TOPTiB HA PHHKY KPHUITOBAIIOT
TIOIIMPIOETHCST OE3MOCEPEHBO Cy0’ €KTaMu, IO HA/IAIOTh MOCIYTH y cdepi ix
000pOTY 32 YMOB BiICYyTHOCTI MEXaHi3My KOHTPOJIIO 332 TaKUM MOIIHPEHHSIM,
IO J03BOJISIE 3a3HAUYCHUM CYO’ €KTaM 30iMBIIyBaTH pealibHi 00CATH TOPTIB 3
METOI0 OTPUMAaHHS KPEIUTHOT'O IieYa JI0 BAPTOCTI BIPTyaJbHHUX aKTUBIB [4].

[IpeacTaBHUKY TPETHOTO BBAKAIOTH, IO Y 3B’SI3KY 3 MOSIBOIO HOBUX BHIIB
BIpTyaJIbHUX aKTHBIB, pPU3WK WMOBIPHOCTI BIUIMBY BIpTyaJbHHX aKTHBIB Ha
(binaHCOBY cTaOlNBHICTh (DIHAHCOBOI CHUCTEMH SK OKPEMHX KpaiH, Tak i
cBiTOBOi (piHaHcoBOi cucTeMu 30inblnyeThesi. Tak, MEKCHKaHCHKHMN
exonoMict A. Kapcrenc (Agustin Carstens), BiJJoMHId CBO€EIO IOCIIZOBHOIO
MO3UIIIE€I0 MIPOTUBHHUKA KPHUITOBAIIOT, me B 2017 pomi, nepedysaroun Ha
MIOCTY T€HEPaJIbHOr0 JUpeKTopa baHky MiXKHapOIHUX pO3paxyHKiB, BBaXaB,
o iX mosiBa Ta OE3KOHTPOJIbHE BUKOPHCTaHHS BIUIMHYTh B MailOyTHHOMY
(hiHaHCOBY CTaOUTBHICTH Ta €KOHOMIUHY Oe3reky kpaiH [5], a B 2023 pori,
BXe IepeOyBaloyd Ha IOCTY YNPAaBISAIOYOro MIKHApOJHOTO BaJIOTHOTO
(oHIYy TPOSBHUB OCOONMBE 3aHETMOKOEHHS IICIsA TMOSBH Ta 30UIBIICHHS
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obopory crelibnkoiuiB. Ha Horo aymky, mnomiOHI aii MOXYTh
CKOHIIGHTPYBATH 3aHA/ITO 0araTo BIUIMBY B OJJHHUX pYyKaX, IO MOCTaBHUTh ITiJ
3arpo3y (iHaHCOBY cTabiIbHICTE BCi€i utaneTH [6].

[IpencTaBHUKM YETBEPTOrO MIAXOLY HE PO3AIISIOTH MOOOIOBAaHB IIOAO
HMOBIPHOCTI BIUIMBY BipTyalbHHX aKTHBIB Ha (DiHAHCOBY CTaOUIBHICTH
(hiHAaHCOBOI CHCTEMH SIK OKPEMHUX KpaiH, Tak i cBiTOBOi (DiHAHCOBOI CHCTEMH.
M. [lyuenko, T.IlaBneHko, BBaKalOTh, IO AWCKYCis IIOIO HMOBIPHOCTI
MOMiIOHOTO BIUIMBY OOYMOBJICHAa THM, IO JAepkaBHI ypsnu Ta LleHTpanpHi
OaHKM Pi3HUX KpaiH CTypOOBaHi BTPATOI KOHTPOJIO 32 YACTHHOO IUIATEKIB,
10 371CHIOIOTHCS B BUIIICBKa3aHUX aKTHBaX [7].

ono Toro, uu BUIpaBIABCS PU3UK HMOBIPHOCTI BILIMBY KPHIITOBAIIOT
Ha (piHAaHCOBY cTaOUIBHICTH (DIHAHCOBOI CHCTEMH SIK OKpEeMHX KpaiH
(30kpema, VYkpaiHu), Tak 1 CBITOBOi (IHAHCOBOI CHUCTEMH, MOMKEMO
KOHCTaTyBaTH, 110 BiH HE BHUIIpaBaascs. Hacammepen, 1ie MoB’s13aHO 3 THM,
IO CBITOBa pPHHKOBA KalliTaNi3amis KPUOTOBATIOT Ta KalliTali3amis
KPHUITOBAIIOT B JKOIHIN KpaiHi HE TOCATIIa TAKOTO PiBHS, 3a IKOTO (piHAaHCOBa
cucreMa (SK CBITOBa, TaK 1 HAIllOHANBHI) HE 3Morja 0 BUKOHYBaTH CBOIi
¢yuakmii. HaBite Ha cywacHOMy eTarri, KOMM KalliTali3amis Ti00albHOTO
PHHKY BipTyalbHHX aKTHBIiB JOPiBHIOETCS 1,2 Tpim. momapis [8]', ma gacTka
€ HEJOCTaTHHOI, 1100 CYTTEBO BIUIMHYTH Ha (DiHAHCOBY CTAaOUIBHICTH SIK
CBITOBOI (hiHAHCOBOI CHCTEMH, TaK 1 HAI[IOHAIBHUX.

KpiMm wnporo, ypsau pi3HEX KpaiH, MDKHapoJHi opranizamii Ta
HaJHalioHaNBHI iHcTUTyHii (Hacammepen, €C), 3aiHCHWIN Psil 3aXOMiB,
CHPSIMOBaHMX Ha 3MEHIICHHS PHU3MKY BIUIMBY BipTyalbHHX AaKTHBIB Ha
(hiHaHCOBY CTaOUIBHICTB:

— B 6araTboX KpaiHax OyJu NpUHHATI 3aKOHH, 10 BPETYJIHOBYBAIN 000POT
TaKUX aKTHBIB. AKTHBHHH PO3BHUTOK IPaBOBOTO PEryJIlOBaHHS y Wil chepi
nouascst Bxe 3 2014 poky. Snownis, kpainn €sponn, CIIA Tomo npuidHsIN
3aKOHH, CIPSMOBaHI Ha BPETYIIOBaHHS BITHOCHH Yy cdepi 000pOTy TaKux
aKTHBIB, TEPECHiAyIOYN TPU I[bOMY, Cepell IHIMMX IIiyel, 3abe3rmedeHHs
(hiHaHCOBOT CTaOUTLHOCTI BIACHUX KPaiH.

— meBHI KpaiHM Ui 3abe3rneueHHsi BiacHOi (DiHAHCOBOI CTAaOITBHOCTI
(Kuraii, bomiBis, banrmamem, Xopsatis, IHmonesis Amkup, boiisis,
Mapokko Ta iHmI) OOpasu HUISIX 3a00pOHM YM OOMEXEHHs 000poTy
BIpTyaJIbHUX aKTUBIB Y BIACHUX FOPHCIUKIIISX;

— AKTHBHO PO3POOJISIFOTHCSI TPOEKTH CTBOPEHHsI OQIiMHMX aHAIOTiB
HalliOHAIBHUX BAJIOT 3 BHKOPUCTAHHSAM TEXHOJOTii OJMOKYeWH — 1udposi
BaJIOTH [eHTpoOaHkiB (aHri central bank digital currency (CBDC))
(un¢posuii r0aup (eCNY) B Kurai, uudposuii simaiicekuii nonap (Jamaica

! 1110 TAKE KATIITAJIIBALLA KPUIITOBAJIIOT. HTTPS://PROVCE.CK.UA/SHCHO-
TAKE-KAPITALIZATSIIA-KRYPTOVALIUT/
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Digital Exchange (Jam-Dex)) B fImaiini, nimanuii nomnap (anra. Sand Dollar)
Ha baramcekux ocTpoBax, e-rpuBHS B YKpaiHi Tomo). [logiOna nisutbHiCTh
IIKOM CXBAJIFOETHCS 1 MATPUMYEThcT MIKHAPOIHUM BaJIOTHAM (DOHIOM,
SKCIIePTH SIKOTO 3aKIIUKAIOTh LIeHTpoOaHKN KpaiH BCHOTO CBITY 3aCHOBYBATH
Ha OJOKueiHi BiacHI IWQPOBI BamOTH, a caM (OHJ TMPAMIoe Hal
po3po0IeHHM IAaTPOPMH ISl TPAHCKOPIOHHUX OIepamiid 3 HU(PPOBUMHU
BaJIOTaMH IIEHTPAIbHUX OaHKIB.

OTxe, Xo4ya pHU3MK HETATHBHOTO BIUIMBY BIpTyalbHUX aKTUBIB Ha
(hbiHaHCOBY CTaOUIBHICTH K OKpEMHX JiepKaB, TaK 1 CBiTOBOI (piHaHCOBOT
CHCTEMH IOBHICTIO HE 3HUK, HA Cy4aCHOMY €Talli BiH He Ha0yB KPUTUYHOTO
XapakTepy Ta 3HAYHOIO MIpOI0 CTPUMYETHCS 3aBISIKH IIOCTYIIOBOMY
(hopMyBaHHIO MEXaHI3MiB ITPaBOBOTO PEryJIIOBaHHS y Lil cdepi.
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3no4ynHHa pociiicbka arpecisi M0N0 YKpaiHCBKOTO Hapoxy Ta HOro
HE3aJIe)KHOI JepKaBK 3yMOBHJIA 3HAYHI 3MiHH B 3aKOHOIAaBCTBI Ta OpraHizarii
Jiep)kaBHOTO anapaty Ykpainu. [IpiopuTeTHUMHU 3aBIaHHSIMH YKpaiHCBKOI
BIaAW 3a TAaKUX YMOB CTaldM HAI[lOHATBHUI OMHIp Ta MOCHIICHHS
obopono3matHocTi. ['epoiuna 60poTE6a yKpaiHCEKOTO HapoIy 3 foToro 2022
P. CYIPOBOJUKYETHCS TAKOXK BXIMBUMH CYCIUTBHO-TTPABOBUMH pehOpMaMH.
[Tompu Te, Mo OKpeMi MpaBa Ta CBOOOIM TPOMaJSH BiJIIOBIAHO IO BUMOT
Koncrurynii YkpaiHu 3a3Hanu HEOOXiJHMX 1 OOIpYHTOBaHUX OOMEXEHb
BHACJIJIOK BiliHM, Hallla Jiep)kaBa MpOJIOBKY€E OyTH IPaBOBOIO Ta BiJICTOIOE
NPUHIMIA BEPXOBEHCTBA MpaBa, IeMOKpaTH3My 1 ryManizmy. Lle 3ymoBitoe
HAYKOBHUH 1HTEpEC 10 MPaBOBUX 3acaj OpraHizailii Ta AisUIbHOCTI BAKOHABYOT
BJaad, B CHCTeMi siKoi (QyHKIioHye JlepkaBHa NPUKOPAOHHA CIyK0a
Ykpainu.

3ragana cimyx0a € TPaBOOXOPOHHHM OPTaHOM  CHeIiaJbHOTO
NIPU3HAYCHHS 1 Mae BiANOBiAHO 10 cT. 6 3akoHy Ykpainn «IIpo )_'[epxcaBHy
TNPUKOPIOHHY CIy’KOy YKpaiHi» TaKy 3arallbHy CTPYKTYpY: LCHTPAIbHHHA
OpraH BUKOHABUOI BIIa/IU, IO Peallizye JIepKaBHY MOJITHKY y cepl OXOpOHU
Jiep)kaBHOrO KOpaoHy (AnmiHicTpauisi Jlep»xaBHOI MPUKOPAOHHOI CITyKOU
Ykpainu); TepuTOpialIbHI OpPraHd IIEHTPAIHHOTO OPraHy BUKOHABYOI BIIAIIH,
IO peaji3ye AepKaBHY HOJITHKY y cdepi OXOPOHHU AEP)KaBHOTO KOPAOHY;
MOpPCBKa OXOpPOHA, sIKa CKJIaJaeThCs 13 3arOHIB MOPCHKOI OXOPOHH; OpraHu
OXOPOHH JIEPKABHOT'O KOPJOHY — IPUKOPAOHHI 3arOHHU, OKPEMI KOHTPOJIBHO-
NPOIyCKHI ~ NyHKTH, aBlallifiHi YacTMHM;  PO3BIAYBIBHMH  OpraH
Anminictpanii  JlepkaBHOI  mpHKOpAOHHOI  ciuyxOm  Ykpaimm  [1].
OynkuionyBanHs  [lepkaBHOT  mpUKOpAOHHOI  ciyxOu  Ykpainu
KOOPJHMHY€EThCs: MIHICTEPCTBOM BHYTPILIHIX CHIpaB YKpaiHH.

B ymMoBax BOEHHOTO CTaHy, KOJIX arpecop 3JI0YHHHO MOPYIIHNB LHiTiCHICTh
JIEPKABHOTO KOPJIOHY YKpaiHU Ta MPOJOBKYE HOMY 3arpoKyBaTH Ha BCiH
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MPOTSDKHOCTI  YKPAiHCBKO-OITOPYCHKOTO  Ta  YKPaiHCBKO-POCIHCHKOTO
NIPUKOPIOHHS, 3HaueHHs [lep)kaBHOI NMPHUKOPAOHHOI CIyXOM YKpaiHH SK
opraHy ITyOiiyHOI Bjagu iCTOTHO 3pociio. EkBiBaJeHTHO 3pocnia i ocoboBa
qHceNnbHICTh JleprkaBHOT TpUKOpaOHHOT cityx0u. Tak, cT. 6 3akoHy Y KpaiHu
«IIpo Jlep>xaBHy NPUKOPJOHHY CIykO0y YKpaiHU» BCTAHOBJICHO 11 3arajibHy
gucensHicTs 60000 0ci0, y Tomy umcmi 52000 BificEKOBOCTYXOOBIIB (10
Oepesnst 2022 p. BoHa craHoBmwra 53000 oci6 i B TOMy 9HCHi
45000 BiiicEKOBOCITY)O00BIIIB). B 0coOMMBHMIA mepiox 3araibHa YHUCENBHICTD
Jlep>kaBHOT TPHKOPIAOHHOI cIy)XOM YKpaiHW 30UIbIIyeThcs Ha KUIBKICTBH
0c000BOTO CKJIaJy, IPU3BAHOTO Ha BIICBKOBY CIIy’kOy Ha BUKOHAHHS yKa3iB
[pesunenra Ykpainu mpo MoOiTi3allifo, 3aTBEp/PKEHUX 3aKOHAMH Y KpalHH
[1]. Bigrak, y 2024 p. Oyno 3amiaHoBaHO 30UIbLICHHS 0COOOBOTO CKIIaIy
JlepxaBHOT MPUKOPAOHHOT ciy)0u Ykpainu mo 75000 ocib i B ToMy 4ucii
67000 BifiCBKOBOCITY>KOOBIIIB [2].

Bracmiok BBEINEHHS BOEHHOTO CTaHy B YKpaiHi pO3IIHPHIIACS
KommeTeHIis Jlep>kaBHOI MPHUKOPAOHHOI CIIy’)KOM y cdepi HamioOHAIBHOI
Oe3mexu ¥ oboponu. 3okpema JlepkaBHa NMPHUKOpAOHHA ciyx0a YKpaiHu
BUKOHY€E OOOpOHHI (PYHKIIil, aKTUBHO TPOTHIIIOYN BOPOKUM JHBEPCIHHO-
PO3BiyBILHUM TpyIlaM Ta IHIIMM 3arpo3aM JAEp>KaBHOMY CYBEpEHITETY.
Bona nporuaie koHTpadaHi, HE3aKOHHIH Mirpaiii Ta iHIIMM 3JI0YMHAM, 110
MOCUIIIOIOTECS. B yMOBax BO€HHOro cTaHy. Ciyx0a Hamae gomnomMory
HACEJICHHIO, SIKE TOCTPaXIAIO BiJ 30pOMHOro KOH(IIKTY, BKIIOYAIOYH
€BaKyallifo Ta CTBOPEHHsI Oe3MEYHIX YMOB IS TIEPEMIIICHHS.

3HaYHUM BHUKJIMKOM JJIsI YKpaiHu 3aranoM i Jlep:kaBHOI MPHUKOPIOHHOT
CIy’)kOM 30KpeMa cTanmm OOMEXeHHA IIojJo BHi3my 3 11 Tepuropil
BIHCHKOBO3000B’I3aHUX TPOMAJISH, a TAKOXX IPABOIOPYLIEHHS, CIIPSIMOBaH1
Ha 00XiJ ux oOMexeHb. BilicbkoB03000B’s13aH1 0coOu (400BivO1 cTati Ta
JKIHKH 32 OKPEMHUMH CICIIaJbHOCTSIMHU), IO CTAHOBJIATH MOOLTI3aIidHIIA
pecype YKpaiHChKOi CHCTeMH Cy0’€KTiB 0OOPOHH, TUMYACOBO OOMEXKEHI Y
BUI3Al 3a Mexi Ykpainu. Taki oOMeXeHHS He MaroTh aOCOJIOTHOTO
xapakTepy. BiAMOBIAHO 1O BEMOT 3aKOHOIABCTBA, OOMEXEHHS y TEPETHHI
KOpJIOHY Ha BHi3A 3 YKpaiHH He MOIIMPIOIOTHCS Ha OKpeMi KaTteropii ocid
[3,c. 142].

Binrax, Jlep:kaBa nmpukoponHa ciyx06a YkpaiHi 30008’s13aHa, 3 0JHOTO
GOKy, IPOTHLISTH HE3AKOHHOMY BHi3/ly BiCbKOBO300OB’SI3aHIX IPOMa/IsH, 3
3 IHIIOrO — 3a0€3MeYnTH peasti3allilo npaBa Ha BHi3[ TUM IpOMajsHaM, SIKi
Horo maroTh. ToMmy city00BILI 1IbOr0 OpraHy HOBHHHI 100pe 3HATH YMHHE
3aKOHOJIAaBCTBO YKpaiHu (Hacammepe] IOpUAUYHI MiACTaBH I 3aKOHHOTO
BHiIy) Ta peTeNpHO AOCHIIPKYBATH JAOKYMEHTH OCi0, sIKi MpeTeHAyIOTh Ha
MEPETHH KOPIOHY.

[Ile omHMM HACHiAKOM BBEIEHHS BOEHHOTO CTaHy B YKpaiHi cTano
MIOCHJICHHS! KOHTPOJIIO B IIPUKOPAOHHIN CMy31 (MICIIEBICTh 3aBLIIMPIIKH 5 KM
BiJl KOpoHY). 7 rpynHst 2023 p. Oyio BHeceHO 3MiHU 10 ocTanoBy Kabinety
MinictpiB Ykpainu «I[Ipo nmpuKOpIOHHUIT KOHTPOIJIBY, BIAMOBIIHO 10 SKUX
Juisl TiepeOyBaHHSI Y TNPHUKOPJOHHIH cMy3i morpideH mo3Bin JlepxaBHOi
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MpUKOPIOHHOI ciyx0u Ykpainu [4]. Lleit m0o3Bin He BUMaraeTbcs Big ocio,
AKi B’DKIDKAIOTh Y NMPUKOPIOHHY CMYTY 3 METOI0 IIEPETHHY JEpXKaBHOTO
KOPAOHY B IyHKTaxX MpOMYCKy (IyHKTaX KOHTPOJIIO) 4epe3 JepiKaBHUI
KOPZIOH, a TAKOX SIKIIO PyX 0COOM Ha TPAHCHIOPTHOMY 3ac001 OYHHAETHCS Ta
3aKIHYYEThCS 32 MEXaMH NPHUKOPAOHHOI CMYTH 1 Lile Mae BinOyBaTucs 0e3
3YIMUHOK Ta BUXOJY 3 TPAHCIIOPTHHX 3aCO0iB.

HaTomicTs 0co0m, sIKi IPOXHUBAIOTH y MPUKOPAOHHIA CMY3i, TPOBOIATH
TaM TIEBHI POOOTH UM 3AIHCHIOIOTH BiAMMOYHMHOK (Y TOMY YHCIi 30HparoTh
JIpOBa, TPUOM UM ATOJIH B JTici), MOBHHHI MaTH Takuil 103Bi1. L{e cTocyeThes B
TOMY YHCII IOPUANYHUX OCIO, sIKi 3MIHCHIOIOTh TOCIIONAPCHKY AiSLIBHICTD Y
MIPUKOPIOHHIN cMy3i. [y oTpuMaHHS 103BOSTy 0c00a ITOBUHHA 3BEPHYTHCS
JI0 IPUKOPAOHHOT'O 3arOHY Yepe3 eJICKTPOHHY IOIITY, ITOIITOBUM 3B’ 130K a00
ocobucro [5].

OTxe, TpuBaO4a BilfHA Ta BBEAECHHS BOEHHOTO CTaHy MAlOTh 3HAYHMI
BIUIMB Ha OpTaHi3aIlil0 Ta TisbHICTH JlepikaBHOI HMPUKOPIOHHOI CIy»Ou
VYkpainu. 30kpema 3pocTae 0coOOoBa YHCENBHICTH CITy’KOHM, Y TOMY YHCIHI
BHACIIJJOK MOOLTi3amii BiiChKOBOCITY>KOOBIIIB. PO3MHPIOETHECS KOMITCTCHITIS
Ta YCKJIAJHIOETHCS CTPYKTYpa OpraHy. BakIMBUMH BHKIMKaMH JUISA
Jlep:xaBHOT NPUKOPIOHHOT CiTy:)kOM YKpaiHM y Hall 4yac € MiABMIIEHHS ii
e(eKTUBHOCTI, JWHAMIKM BHKOHAaHHS  3aBJaHb, MaTPIOTH3My Ta
npodecioHanizMy 0co00BOTO CKIay.
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HepxaBa noTpeOye KOIITIB i 3a0€3MeUeHHs (PIHAHCOBHX MOMXITUBOCTEH
IO/I0 peati3amii JepXKaHUX COIlaJbHUX TapaHTIH Ta COIIaNbHAX IIpaB
rpomazsH, Bu3HaueHux KoHcrurymieto VYkpainu. JlismbHICT —opraHiB
myOmiaHoi  Brmaxm  Ge3  (iHaHCOBHMX  pecypciB HemoximBa. [IpaBoBe
pEryJIIoBaHHS BIAHOCHH, 1€ TpPUCYTHIH MyOiiYHMi (iHaHCOBMI iHTEpec,
3IIICHIOETECSI B IMIIEPaTHBHOMY TIOPSIKY B paMKax OCOOJIMBOTO IPaBOBOTO
PSKUMY, @ TOMY PO3YMIHHS HOHSTTS «ITyOJIiUHI KOIITHY € BXKJIMBUM HE TIJIBKH
3 MPAaKTUYHOI TOYKM 30py. Y HAyKOBil IUIOIIMHI YiTKE BU3HAYEHHS IOHSTH
«ImyOmniyHi (piHAHCH» 1 «ITyONiYHI KOWITH» € 0a30BUM MIAIPYHTAM PO3yMiHHS
noHATT  «¢inancoBe mpaBo». O.A. Mysuka-Credandyk 3a3Havae, II0
«(hinaHcoBe MmpaBO BXkKE MEPEHIIUIO y IUIOMIMHY I[PABOBOTO DETYJIIOBAHHS
BIJIHOCHH, TIOB’SI3aHMX 13 MyOJIiYHOO (HiHAHCOBOIO TiSUTBHICTIO Ta IMyOIiYHUMHA
(inancamm» [1, c. 265], a «CyKymHICTh MPaBOBHX HOPM, IO PETYIIOIOThH
CYCTUTBHI BIHOCHHH, $IKI BHHHMKAlOTh y Tporeci ImyOmiuHol QiHaHCOBOI
JUSITBHOCTI, a TakoX (hiHAHCOBOI JisUIBHOCTI IHIIMX CyO’€KTiB, Ha SKUX
JIeprKaBO¥O MOKJIAICHI 3aBAaHHs 3 pealtizanii myOniyHuX (iHaHCOBHX IHTEPECIB,
OXOILTIOETHCS MMOHATTSM «(hiHaHCOBE mpaBo»» [1, ¢. 262].

VY pamkax mpaBOBOi HAyKH CIIiJ] BiI3HAYUTH TPAIUIIHHHNA MiIXix IO
pPO3yMiHHS KaTeropii «ImyOiiuHi KOIITW», SKWH TPYHTYETbCA Ha aHami3i
3aKOHOJABYMX JAe(iHIIIl Ta TUHAMII iX HOpMATHBHOTO 3akpirmicHHs. [lei
Mmiaxig € 00 €KTHBHO BHIIPABIAHUM IUIS 3aCTOCYBaHHS B Oyab-iKil Tamysi
MPaBOBUX JIOCI/PKEHb, OCKIIBKYA OCTaHHI TIOBHHHI CIIMPATHCS HacaMmIiepes] Ha
dyHmaMeHTanbHi npuHIMIE  QopMyBaHHA iH(opMmamii TPo TpemMmer
JIOCITIJDKEHHSL. KaTeropiﬂ «ny6niqﬂi KOIUTH»  XapaKTepU3yeThCs
GararoacriekTHicTio, a ii iHTEpUpeTallis 3aIeKHTh Bil KOHKPETHHX (HOpM
B33a€MOBIJIHOCHMH MDK CYCIIUIBCTBOM 1 JIep)KaBOl0, B MeXaxX SIKHUX BOHa
pearizyeTscs. 3aKOHOAAaBYE BU3HAYEHHS ITyONIYHUX KOIITIB (POPMYE CUCTEMY
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MOHSATh, YCTaJICHUX KOHLEIIIH Ta METOIOJIOTII0 IPaBOBOIO MHCICHHS
[2, c. 56].

AHari3 HalllOHaJBHOTO 3aKOHOAABCTBA CBIUUTH, IO €AWHUM IIPABOBHM
aKTOM, SKHH MICTHTh BHU3HAYCHHS MOHATTA «IyONIYHI KOIITH» € 3aKoH
VYkpainn  «[Ipo  BIAKpUTICTP  BHKOPUCTAHHS  IMyOJIYHUX  KOIUTIB»
Ne 183-VIII Bix 11.02.2015 p. ¥V crarti 1 manoro 3akoHy myOmiuHi KOMITI
BU3HAYAIOTHCS SIK «KOILUTH JIEP)KaBHOTO OIODKETY (KpIM TaEMHUX BUAATKIB),
OromkeTy ABTOHOMHOT Pecmry0Omiku Kpum Ta MiciieBUX OFOKETIB, KPSOUTHI
pecypcH, HagaHi mija Aep)kaBHI Ta MICIEBI rapaHTii, komTi HarfioHansHOTO
Oanky VYkpaiHuw, [aepXaBHHX OaHKIB, JEpKaBHHX IUILOBUX (OHIB,
[enciitnoro ¢ouny VYkpainu (mami — Ilenciituuii  donnx), Doumy
3arajJbHO000B I3KOBOTO JIEP)KAaBHOTO COLIANBHOTO CTPaxyBaHHS YKpaiHU Ha
BUIIJJOK 0€3p00ITTA, a TAKOXK KOIITH CY0 €KTIB TOCIIOJAPIOBAHHS IEPKaBHOT
i KOMYHQJIBHOI BIACHOCTi, OTPUMaHI HHMH BiI iXHBOI TOCIIOHAapPCHKOI
IisTbHOCTI» [3].

[IpaBoBuii aHani3 BU3HAYCHHS MOHATTS «IyONiYHI KOIITH» MICTUTh
HACTYIIHI HETOMIKH.

1. 3a3HaueHe BH3HAUEHHS Ma€ Ka3yiCTHUHMH MiAXix 3amicTh
KOHLIENTYaJbHOTO. BHU3HA4YEHHIO TpUTaMaHHA BHKIIOYHO Cy0 €KTHa
CHPSIMOBaHICTh 1 MOOY/I0BAaHO BOHO y BHIJIS/II MIEPENiKY KOHKPETHHX BHIIB
KOIITIB 3a3HAYCHHUX Yy TEpeiKy cy0’eKTiB, a HE MUIIXOM 3aKpilICHHS
POZOBMX O3HaK Ta KpHTepiiB myOmiyHocTi KomTiB. [lpu  Takomy
(hopMyITIOBaHHI HEMOXKJIIBO aBTOMATHYHO OXOITUTH HOBI BHIIB ITyONidHIX
KOIITIB (0€3 BHECEHHS 3aKOHO/IaBUYMX 3MiH JIO JAHOTO BU3HAUYECHHS ), TOOTO y
BU3HAYCHHI BIJICYTHI €JFHI KPUTEPIi 010 BiTHECEHHSI KOIITIB 0 ITyOIIITHHUX.

2. BuzHaueHHs myONiYHUX KOWITIB 3 (POPMYJIOBAHHSIM «KPIM TAEMHHX
BHIATKIB» BUKJIHMKAE€ TEBHI 3amuTaHHI. 3 OJHOTO OOKYy, NPH TaKOMY
(hopMyITIOBaHHI MOJKE 3/1aBaTHCh, [II0 CTBOPIOETHCS MPELEICHT HENPO30POCTi
myOMiYHIX KOINTiB, MOXIHUBICTh JUISI TIPUXOBYBAaHHS IX HEIIEOBOTO
BUKOPHCTAHHS Ta Ma€ MICIIC CYNCPEUHICTh KOHIICTIIIT TOTAIBHOT MiI3BITHOCTI
myOmiyHIX KOmTiB. 3 iHIOro OOKY, SIK CIYITHO 3a3Havae B. IBaHKOB, KOIITH
JepxaBHOTO OIOIKETy, IO CHIPSIMOBYIOTbCS HA TAa€MHI BHIATKH, HE
BUKITIOUEHI 3 ceHCy myOmiuHux KomrtiB. Ha mymKy aBTOpa, iX BHIIy4eHO 3
MOHATTS «ITyOJiYHI KOIITH» BHUKIIOYHO Yepe3 Te, M0 3aBAaHHSAM 3aKOHY
VYxpainu «IIpo BigkpuTicTh BUKOpUCTaHHS ITyOmigHMX KomTiBy» Big 2015 p. €
OKPECJICHHS JIMIIE MEePeliKy THUX MyOMYHMX KOIUTIB, BUKOPHCTAHHS SIKHX
PEryiroeThesi HopMamMu 3akoHy [2, ¢. 56]. Tak, 3akoH «BU3HauYa€ YMOBHU Ta
MOpSAOK  3a0e3ledeHHss [OCTymy [0 iHopMmamii Hpo BHUKOPUCTAHHS
MyOJIIYHUX KOIITIB PO3MOPSITHUKAMH Ta OJIepKyBadyaMH KOIITIB IepKaBHOTO
i MicmeBux OO/KETIB, Cy0 €KTaMH TOCHOJApIOBaHHS JEp>KaBHOI 1
KOMYHaJBbHOI BIacHOCTi, (poHIaMu 3aranbHOOOOB’SI3KOBOTO JIEPXKABHOTO
COLIATBHOTO CTpaxyBaHHD [3].

Ha mam morunsa, OiIKOM OYEBMIHO B paMKax 3a3HA4YEHOro 3aKOHY
MOpSAOK  3a0e3NedeHHss [OcTymy [0 iHdopmamii Hpo BHUKOPUCTAHHS
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myOJIIYHUX KOIUTIB, IO 3aKpiIUICHUH B HHOMY, HE MOKE MOLIMPIOBATHCH HA
TaeMHi BupaTkd. IIpoTe, mimxinm 3aKOHONABLS 3aKpIIUIIOBATH BH3HAYCHHS
MEBHOTO TOHSTTS CYTO JUISL CIEHU(IYHOr0 BUKOPHUCTAHHS B KOHKPETHOMY
3aKOHI NPH3BOIUTH y IONAJIBLIIOMY JO MHOXXUHHOCTI BH3HA4YE€Hb OJHOTO i
TOTO X IMOHATTA, 1110 BKpail HEraTUBHO BIUTMBAE /10 (HOPMYBaHHS Y3IOIXKEHOTO
KaTeropialbHO-TIOHATIHHOTO amapaTy 3aKOHOIABYOI 0a3w B MEBHIM ramysi
npaBa 1 K pe3yJbTaT MOXKE BHKJIMKATH CYTTEBI TPYIHOLI B CYJOBiil
MIPAKTHIIL.

BinbI ToriyHMM, Ha HAIll TOIJIA, Oyio O 3aKpIlUICHHS BH3HAYCHHS 0€3
CIIOBECHOTO O00OpOTY «KpiM Ta€MHUX BHAATKiB», aje 13 BKa3iBKOIO Y
BIJIMOBITHOMY IMOJIOXKEHHS, 110 HOPMHU 3aKOHY HE MOIIMPIOIOTHCS Ha TaEMHI
BUJIATKU.

3BHYAlHO, BUKIIOYECHHS TAEMHUX BHJATKIB 3 TPEIAMETY IPaBOBOTO
pETyIIOBaHHA IaHOTO 3aKOHY MOpPYLIye HPHHIMI €IHOCTI IPAaBOBOTO
PeKUMY ITyOJIIYHUX KOUITIB, MPOTE 1 YHUKHYTH L[OTO B CHIY Crerudiku
TAaEMHUX BHIATKIB HEMOKJIHBO.

3. BusHaueHHs «I1yOiyHi KOLITH» HE B MOBHIN Mipi OPIEHTOBAHO HA METY
3aKkOHy — 3a0e3ledeHHs OCTyIy A0 iH(opMalii Hpo BHUKOPUCTAHHS
mMyOMIYHIX KOINTIB, OCKIIBKM HE BCi MEpeideHi BUANW KOUITIB OJHAKOBOIO
MIPOIO MiJISATal0Th ONPIIIOAHCHHIO. [IpuMipomM, iHpoOpMallis, MO CKIagae
TAaEMHHIIIO JIepKaBHUX OaHkiB. ToOTO Ha MpakTHI Mae Miclle, Tak Om
MOBUTH, Tpajaiis piBHIB IyOJIYHOCTI, IO 3yMOBJEHO pPI3HHM piBHEM
myOiYHOCTI OFOHKETHUX 1 TOCIONAPCHKUX KOIITIB, PI3HUMH BUMOTaMHU IO
MPO30POCTi Pi3HUX BHUIB KOIITIB, PI3HUMH MEXaHi3MaMH KOHTPOJIIO TOLIO.

4. OCKiNbKM BH3HAYCHHS TOHATTS <«ITyOJi4HI KOIITH» CPOPMYIHOBAHO
HIJSIXOM TIepeltiky iX BHIIB (32 Cy0’€KTHUM KpUTEpiEM), BBaXKAEMO JTaHUI
TIeperiK HeTOBHUHA. 30KpeMa, B Mepellik He BKIFOYCHO KOIITH acOIiamii, sKi
CTBODIOIOThCS Ha MIJCTaBl 3aKOHY; KOIUTH pPaxyHKIB 3i CHeliabHUM
PeKUMOM  OpraHi3amii eHepreTmdHoi cdepw; KOMTH T'POMAJCHKUX
00’eHanHp; KomTtu €Bpornerickkoro Coro3y (3a mporpaMamu, yYacHHIICIO
SKHUX € YKpaiHa Ta (hiHaHcOBa gomomora, 1mo Hamaetbess €C Ykpaini); komTa
MDKHapoIHHX (DiHAHCOBUX OpraHi3aiii, HajjaHi y ¢popMi GpiHaHCOBOT IOTTOMOTH
VYkpaini (B 0cobi Ypsioy Ta BiAOBITHUX OpraHiB AepkaBH). Takox morpedye
OKpEeMOro aHaji3y MpaBoBa MPUPOJAA KOLITIB TPHBATHUX OaHKIB, Y SKUX
CTaTyTHHH KalliTaJl Ma€ 4acTKy JIep>KaBHUX KOIITIB He MeHmIe 50%.

He 30BciM JIOTIYHMM BBa)Ka€EMO Y MeEpeiKy BHIIB IyOIIYHHUX KOIITIB
3aKpiIJICHHs] KOLITIB JEp>KaBHUX OaHKIB OKPEMO BiJl KOIITIB cy0’€eKTiB
TOCIOAPIOBAHHS  JCP)KABHOI BJIACHOCTI, OCKIIBKM IEpKaBHI OaHKH
OXOIUTIOIOTHCS 3a3HAYCHUM ITOHATTSIM.

5. BusHaueHHIO «IyOJiYHI KOIUTH» MPUTAMaHHA TEPMIHOJIOTIYHA
HeTouHicTh. [IpuMipoM, CTOCOBHO Takoro pi3HOBHAY ITyOJIIYHHX KOLITIB SIK
«KOIITH Jep)KaBHUX OaHKIB», HE 3PO3YyMINIO, YM MAaIOThCS HA yBa3i KOLITH
CTaTyTHOTO Karitainy OaHKy, Y BCi KOIITH, BKJIIOUAIOUM KOUITH KJII€HTIB Ha
0aHKIBCHKUX paxyHKaX.
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6. Y BHU3HaYeHHI BiJACYTHI KpuTepii myOmiuHOCTI KomTiB. [loHATTS
nyomiunuii  ¢ponx xomriB O.A. Mysuka-Credpandyk ta H.S. SAxumuyk
copMyITIOBaIM Yepe3 HacTyIHI Kpurepii: 1) yrBopeHHs (oHxy mependaueHe
3aKOHOM; 2) BITHOCHHH 3 ()OPMYBAHHS, PO3MOALUTY Ta BUKOPHCTAHHS KOIITIB
(donny Hanexxate g0 chepu myOmivuHMX (iHAHCIB, 3) HEKOMEpLiHHICTB; 4)
METOI0 (YHKIIOHYBaHHS (OHAY € IOCSITHEHHS IyONiYHOTO iHTepecy Ta
3a0e3NeyYeHHs] 3arallbHOCYCIUIBHUX TI0Tped; S5) 3aKOHOM  BU3HAYAFOTHCS
JDKepelia HaJXxO[DKeHb; 0) IOTPHMaHHS IepefdadeHuX 3aKOHOM MpOLEAyp
BUKOPUCTaHHs KOIWITIB; 6) myOuniuHuii (piHAHCOBHH KOHTPOJb Ta IOCUIICHA
IOPHUIYHA BiAMOBIIATBHICTE [4, c. 26-27].

7. Bu3HaueHHs NOHSTTS «ITyOIiYHI KOIITH» OyJI0 O OUIbII TOBHUM, SIKIIIO
0 B HpOMY OyJIM BpaXxOBaHi TaKOX TaKi CydacHi ()iHAaHCOBI IHCTPYMEHTH SIK
udposi komry Hanbanky Ykpainu, eneKTpoHHi Tpolli myOniYHuX YCTaHOB,
BipTyaJIbHI aKTHBH (1110 HAJIEXKATh JAEPrKaBi) TOIIO.

Ha mifcraBi BUKIIAACHOTO aHAI3y BBAYKAEMO, 110 ITOJANIBIIII JOCTIHKSHHS
NUTaHHS [PAaBOBOTO PETYNIOBaHHS IOHATTS «IyONiYHI KOWITH» €
aKTYaJIbHUMH 3 HAyKOBOI TOUKH 30pY, NOUUILHUMH y IPAKTHYHIH TUIOLIHHI, a
BHU3HAYCHHS MOHATTS «ITyOIiYHI KOMTH» HA 3aKOHOJAABUYOMY piBHI OTpeOye
3MIH Ta BJIOCKOHAJIECHHS.
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IMPOBJIEMH KPUMIHAJIBHO-ITPABOBOI'O 3MICTY
CT. 401 KK YKPATHH
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M. Kuis, Ykpaina

UuHHE KpHUMIHQJIbHE 3aKOHOJABCTBO YKpaiHW  OIEpye  JIBOMA
BU3HAUCHHSIMHM TOHATTA KPUMIHAJIBHOTO TpaBonopymenHs. Ilepme —
3arajgpHe — 3akpimieHe y crarti 11 KK VYkpainu, ne 3aznaueno, mo
KpUMiHaJILHUM TIpaBonopyuieHHsM € nepenbauene KK Ykpainu cycninsHo
HeOe3rneyHe, BUHHE HisAHHS (1is abo Oe3misbHICTH), YIMHEHE CY0’€KTOM
KpUMiHAJIBHOTO NpaBonopyenHs. [Ipyre — pogose — HaBenene y crarti 401
KK Vxkpaimm Ta cTOCYeThCS 3JOYMHIB TPOTH BCTAHOBICHOTO MOPSAKY
HECCHHS BIMCHKOBOI CIyOHW. 3rifHO 3 HUM, BIHCPKOBHMH KPUMiHAIHBHUMU
npaBonopymenHamu (xani—-BKII) BBaxaroTbcs nepenbadeHi po3mimom XIX
Oco6muBoi yactuan KK VYkpainum nmpaBomopymieHHsS HpOTH BH3HAYEHOTO
3aKOHOJIAaBCTBOM MOPSAKY MPOXOKEHHS a00 HECEHHS BIHCHKOBOI CITYXOH,
SIKI BYMHSIOTHCS BINCBKOBOCTY)KOOBIISIMH, @ TAKOXX BilICEKOBO3000B’SI3aHUMHA
YK pe3epBiCTaMH ]l 4ac MPOXoLKeHHs 300piB. Bapro 3a3naunTy, mo cr. 401
KK Vkpainun — enuna crarts B oro OcoOnuBiii 4acThHi, sika perjaMeHTye
JIesiKi  3arajibHi MUTaHHA KpUMiHaIbHOI BigmoBimaneHOCTI 3a BKII, 1o
nputamanHe 3aranbHid yactuHi KK VYkpainu. Takuii momin nmae migcTaBu
JIeIKUM HAYKOBISIM 3/[IICHIOBaTH KOMIDIEKCHI JOCII/PKEHHsSI caMoi MpaBoBOi
NPUPOAN BIHCHKOBOTO KPHMIHAIBHOTO IPaBONOPYLIEHHS 3 DPO3KPHUTTAM
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0co0nMBoCTEN HOTO CKJIay, CUCTEMY TaKMX KPHMIHAIBHHX MPaBONOPYIIEHb,
npobieM ix kBaridikarii Ta npu3HadeHHs nokapass [1]. Baxmso, mo cr. 51
KK VYkpaian pernamenTye JIesiki BUAN MTOKAPAHHS, sIKi PU3HAYAIOTHCS JINIIE
3a BumHeHHs BKII, mo € minTBepKeHHSIM YHIKaIBHOCTI IIMX CYCILIEHO
HeOe3MeYHUX iSHb.

Cnouatky HeoOXximHO modat 3 mpobiemu Ha3BH cT. 401 KK Vipainu
«[ToHATTA BIHCHPKOBOTO KPHUMIHAIBHOTO IPAaBONOPYIICHHS», 3MICT SKOi
BUXOJUTH 32 MEXI TaKoi Ha3BH — OKPIM HOPMATHBHOTO BU3HAYEHHS MOHATTS
BIHCHKOBOT'O KPUMIHAJIILHOTO MTPABOIIOPYIIEHHS, ke Mae Miciie B 4. 1 cT. 401
KK Vkpainu, y Iucno3uuisx 4. 4. 2-5 BperyJiboBaHi 30BCIM 1HIII MUTaHHS,
SKI TIPSIMO HE CTOCYIOThCS Ha3BH CcTaTTi. BogHouac mpu ¢popMyBaHHI 3MicTy
3aKOHOJIaBellb MPUITYCTUBCS (I MPOMOBXKYE NPHUITYCKATHCS) TIOMUIIOK, IO €
JOKEPEJIOM TMOpYIIEHb TOJIOBHOTO NPWHIMITY 3aKOHOJABYOi TEXHIKH—
MIPaBOBOI BU3HAYEHOCTI.

Tak, y 4. 1 ct. 401 KK y poskpurri mousttss BKII BUKOpHUCTOBY€ETBCS
(hopMyIIOBaHHS «...KpUMIHAIBHI TIPaBOIOPYIICHHS, BYHUHEHI BiCHKOBO-
CITy>k0OBIISIMH, a TAKOX BiMiCHKOBO3000B’SI3aHIMH Ta Pe3epBiCTaMH i dac
MPOXoKeHHS 300piB». OmHaK, HOpMaTHBHUH 3MicT a03. 1 4. 2 cr. 401 KK,
KpiM  YTOYHIOIOYMX  O3HaK  BiMCHKOBOCTYXOOBIIiB, sKi  HECyTh
BIAMOBIANIBHICTB 3a cTarTsiMu po3ainy XIX Ocobausoi wacturu KK mictuth
OJIaHKETHHMIA 3aci0 «...a TaKOXK IHIIN 0COOM, BU3HAYEHI 3aKOHOMY. SIKIII0 MOBa
izie Tpo crielianbHuX cy0’eKTIB BIICBKOBHX KPUMIHAIBHUX MPAaBONOPYIICHb
(oco0wu, siki 3a3HaueHi B 4. 1), To monoxxenHs ad3. 1 4. 2 cr. 401 KK Burisinae
3aHaATO y3aralbHeHMM. OueBHAHO, IO 3a JOIIOMOIOI0 IMOUIMPIOBAJIBHOTO
TIIyMaueHHsI BOHO JI03BOJISIE BKIIIOYATH JI0 KOJIAa TAKMX CHELiaJbHUX Cy0’ €KTIB
BilicbkOB0O3000OB’I3aHUX Ta PE3EPBICTIB MiJl Yac MPOXOKEHHS HUMH 300piB,
npo sAkux y 4. 2 ctT. 401 KK npsiMo He 3a3HaYe€HO, OAHAK NIPO HUX WAEThCS Y
YacTHHI nepiii miei crarti. binbmmoro npobiemoro 3anumaeTses ads. 2 4. 2 cT.
401 KK, me 3’SBISIOTBCS «HOBD» CYO’€KTH NESKHX BIHCHKOBHUX 3JIOYMHIB.
MaroTecsi Ha yBa3i «IOJNILEHCHKI TOMIIii OCOONMBOTO IpHU3HAYCHHS
Hartionanshoi mosminii Ykpainu, sxi nio wac 0ii’ 60€HHO20 Cmamy 3aiy4eHi 00
bes3nocepednvoi yuacmi y 60t08ux Oisix, HECYTh BIAMOBIAAIBHICTD 3a CTATTSIMH
402,403, 414-416, 422, 427, 429, 430, 432-435 nporo po3aimy». Haragato, mo
y 4. 1 ¢. 401 KK mpo Takux cy0’ekTiB HEe HAEThCS.

Y. 3 cr. 401 KK Bu3Hauae 0coOIMBOCTI KPUMIHAIBHOT BiANOBINAIbHOCTI
«ocib, He 3a3HaueHMX y wiil cTaTTi», 3a cmiByuacts y BKII. Mxersest mpo
CHIBYYacHMKIB, SIKIi HE € CHeliabHUMH cy0’ekTaMy  BiHCBHKOBHX
KPUMiHQJIBHUX MpaBoOINOpylIeHb. [IOB’s3yl0uM BIiANOBIAAJIBHICTD TaKHX
CHIBY4acHHKIB 3i crarTsiMu po3zaity XIX Ocobmusoi wactuau KK, 4. 3 cr. 401
KK 1misikoM IOBHO BIIIOBIIAa€ 3araibHUM ITIAXOJaM OO OCOOJIMBOCTEH
BiIOBiAIEHOCTI CHIBYYaCHUKIB Y KpUMiHAIBHIX MTPABONOPYIICHHSX, CKIIa
SKUX Tiependadae  cremianbHOro cy0’ekra. BomHodac mpoOieMHIM
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3aIMIIAETHCS MUTaHHS TPO MOXJIMBICTH criBBUKOHaBcTBa y BKII 3 Ooky
ocobu, sika He € iX cneniaJibHUM cy0’ekToM. TyT MOXJIMBI ABa BapiaHTH
BUpIIIeHHS I1i€ mpobaeMu (X04a 3a MPUPOIOI0 KPIMIHATIBHOTO 3aKOHY Ma€e
OyTH JUIIe OOWH):

— SIKIIIO TiSTHHSI, TIepe10adeHe BiIOBITHIM CKJIaIOM, MOXE BUKOHATH
1 «He crmemiadpbHUN Cy0’ekT» (Ile MOXE MaTH Miclle, HalpUKIaa, Tpu
YMHCHOMY 3HHIICHHI a00 MMOIIKO/IKEHHI BiICBKOBOTO MaifHa BiJIOBITHO 11O
ct. 411 KK), criiBBHKOHaBCTBO 3 OOKY TaKOTO «HE CIEI[iaIbHOTO Cy0’ €KTa»
HE BHKJIIOYaeThes [2];

—  BuKoHaBUsMH Oyab-sxoro BKII, mepenbauenoro cr. cr. 402-435
KK, MoxyTh OyTH nuiie BiiCbKOBOCITY>KOOBIII, @ IHIIMMU CITiBy4aCHHUKaMH —
1 IMB1IBHI 0cOOM (HaNpUKIIaz, SIK HOCOOHUK — y pa3i MiApoOKH JOKyMEHTIB,
SIKi CTaJIM MiZICTAaBO0 HE3aKOHHOTO 3BUTHHEHHS 3 BIHCHKOBOI CITYy>KOH, a00 SK
migOyproBad — y pa3i CXWISTHHS BiHCHKOBOCITY>KOOBIISI IO BUKpaACHHS 30poi
tomo). [lmBimeHI 0coOn He MOKyTh OyTH cmiBBukoHaBIsIME BKII. Tomy y
pasi, KOoJH BiiCEKOBOCTYK0O0BEIb 1 IUBIIEHA 0C00a CHUTBHUME 3YCHIIIIMA
BHUKOHYIOTh 00’ekTnBHY cropoHny BKII, ocTanHs Hece BiANOBiNaNbHICTH 3a
Horo BUMHEHHS SK TMOCOOHWK (KBamiikyloda O3HaKa «3a MOIEPEIHBOIO
3MOBOIO TPYHOI0 0Ci0» y IIhbOMY BHIIQAKy HE 3aCTOCOBYETHCS). Tak camo
KBaJTi(hiKyrOThCS 1 Jil IUBLIBHOT 0COOH, sIKa BUMHWIA TISHHS, 110 MICTHTH
o3Haku BKII, 3amicTh BiCHKOBOCIYKOOBISI  (HAIpUKIa[,  SKIIO
BIHCBHKOBOCITY>KOOBELIb CXHMJIMB IMBUJIbHY 0COOY /0 YMHCHOTO 3HUIICHHS
BilicbKOBOTrO MaiiHa. [Ipu npoMy Takuii BifiCbKOBOCITYOOBEIb BH3HAETHCS
BHUKOHABIIEM 3JI04UHY) [3, c. 870].

51 BBaXkaro, 10 MPABWIBHUM € NPYTHUA MiAXiJ, aJpke MaeMo Oe3cmipHHi
HOPMaTHBHHUM OpieHTHp, 0 MicTuThes B 4. 1 cr. 401 KK— «...BunmHeHi
BIHCHKOBOCITY>KOOBIISIMH (BifiCEKOBO3000B’ SI3aHUMH, PE3EpBICTaMH IIijI 4ac
MIPOXOJKEHHS 300piB)».

Y HaiOMBIIIN Mipi TPHUHITHAII TPABOBOI BU3HAYCHOCTI HE JOTPUMAHO Y d.
4 cr. 401 KK. Ti HOpMATHBHE TIOJIOKEHHS HE Ja€ MOXIHBOCTI TOYHO
BU3HAUUTH YU  COUHOIO  YMOG0I0  3BUIBHEHHS BiI ~ KPUMIHAIBHOI
BignosigansHoCTI Ha mifcrtasi 4. 4 ¢r. 401 KK € Bunnenns BKII- nesanexuo
6i0 Gopmu eunu i cmynenss msidckocmi? Uu mnepenbavae OpUAMYHA
KOHCTPYKIIiST PO3TJISIyBAHOTO PI3HOBUAY 3BUIBHCHHS Bil KPUMIHAJIBHOI
BIZINOBIIAJILHOCTI NIEBHY 1i0CMaAgy TaKoro 3BUIbHEHHS?

Konu came 3BiNBHEHHSI BiJi KpUMIHAJIBHOI BIIMOBINATBHOCTI HA IiICTaBI
4. 4 cr. 401 KK Mae CynpoBOMKYBaTUCh 3dCMOCYBAHHAM 3AX00i8,
nepen6ayenux Jucnumiinapaum cratytoM 30poiiaux Cuin YKpainu i axumu
yi 3axo0u maroms oymu?

Haocranok Bapto HaromocutH, mo y 2024 pomi HOPMATUBHHUHA 3MiCT
ct. 401 KK BKOTpE OYB po3MmMpeHHii NUITXOM HOTO TOTIOBHEHHSA 4. 5 B SIKOCTI
HOBOI ITiZICTaB! 3BUTFHEHHS BiJl KpUMIHABHOI Bi/IOBITAIEHOCTI 32 BANHEHHS
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koHkperHux BKIT (C3Y — camoBUIBHOTO 3ajMIIEHHS YacTHHH Ta
JIe3epTHPCTBa «IIiJ] 4ac Jii BOEHHOTrO craHy»). LlikaBo, mo kBamidikoBaHi
ckianu cT. cT. 407 Ta 408 KK nepenbauarors BunHeHHs inx BKII 3a 03HaK010
«B YMOBaX BOEHHOTO CTaHY», a HE «IIiJ] 9ac Aii» (3aKOHOAABIIO BapTo OyJI0
JIOTPUMATHUCS TPAaBHUI YHi(IKaIil KpUMiHAIEHO-TIPAaBOBOI TepMiHONOTiT). Lls
«pedopmMa» BKOTpE MPOAEMOHCTPYBala HEOOXiqHICTh CTBOPEHHS OKPEMOTO
posminy B 34 KK, saxwii Oyme NOBHICTIO NPUCBIYCHUH MeEXaHI3My
KpUMiHaJIbHO-TIpaBoBoTO  perymoBanHi BKIIL, mo wmae mnpunuHUTH
cutyarriiine nqornopueHHs omHiei ct. 401 KK, 110 sBHO BHXOIAThH 3a 11 paMKH.
3aBasiky 11boMy HUHIIIHI nojoxeHHs cr. 401 KK 3MoxyTh y moBHi# Mipi
KOHKPETU3YBAaTH, JOTIOBHIOBATH Ta OOMEXYBaTH OKpeMi 0a30Bi IOJIOKEHHS
3araneHoi yactuau KK, a cama cucrema BKII (ix mepernik) Oyae MOBHICTIO
BiNOBigaTH ropuauuHiil gorimi OcobnmBoi yactuau KK Ykpainu.
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€BpoiHTerpaiiiiti npoiecu, o Big0yBalOThcs B YKpaiHi, 3yMOBIIOIOTH
rboKy TpaHcdopmallito HallioHaIbHOT IPAaBOBOI CHCTEMH, 30KpeMa y cepi
KPUMIHAJILHOTO MMpaBa, KPUMIHOJIOTIT Ta KPUMIHAIbHO-BUKOHABYOTO TpaBa.
Opienrariis Ha crangapTi €Bporneiicbkoro Corosy Ta Pagu €Bponu BucTynae
KJIIOYOBUM YHMHHMKOM MOJEpHI3alil KpPHMIiHaJbHOTO 3aKOHOAABCTBA,
Y/IOCKOHAJIEHHS. MPaBO3aCTOCOBHOI MPaKTHUKM Ta TyMaHi3amii cucremu
BUKOHAHHS ITOKapaHb.

OnmHuM 13 BH3HAYaNbHUX HANpPSMIB € TapMOHI3alis KPUMiHAJIBHOTO
3aKOHOJABCTBa YKpaiHM 3 acquis communautaire. Lle mependauae
IMIUIEMEHTAIi0 HOPM MDKHApOJHUX JOTOBOpiB, 30Kkpema KoHBeHIIl mpo
3aXHCT TPaB JIIOJUHU 1 OCHOBOIIOJIOKHHX CBOOOZ, @ TaKOX IIPAKTHUKH
€BpOINEHCHKOrO Cyay 3 TMpaB JIOAWHH. BkasaHi MPOIECH CIPHUSIOTH
MiIBUIIECHHIO CTaHJIAPTIB 3aXMCTy TMpaB JIOAWMHU Yy KPUMiHAJIBLHOMY
MPOBAKEHHI, 30KpeMa 100 3a0e3NeucHHs paBa Ha CIPaBeIMBUN CYII,
3a00pPOHU KaTyBaHb Ta HEJIOJICHKOTO MOBOKEHHS [ 1, c. 45].

Y cdepi KpUMIHAIBHOTO IIpaBa CIOCTEPIra€ThCA TEHICHLISA JI0
JIeKpUMiHaMI3ail OKpeMuX [isiHb Ta 3alpOBaKEHHS aAJbTEPHATHBHUX
3aX0/liB KPHMMiHAJILHO-IIPABOBOT'O BILIMBY. CBPONEHCHKUH MiAXiJ aKLIEHTYE
yBary Ha IpOTMOPILIHHOCTI MOKapaHHs, IHAMBITyai3allii Bi[IOBiJAIIEHOCTI Ta
npiopuTteTi pecouiaizamii ocoOu. Y 3B’43Ky 3 MM B YKpaiHi pO3IIHPIOETHCS
3aCTOCYBaHHS MMpoOarlii, Meiaii Ta iHINX BiTHOBHUX MPAKTHK [2, c. 112].

Kpuminonorig sk Hayka TakoXX 3a3Ha€ CYTTEBHUX 3MiH Il BIUTHBOM
€BpoiHTEerparii. 3pocrae poib EMITIpUIHUX JOCIIIKCHB,
MDKIUCIMIDTIHAPHOTO MiAXO0AY Ta BUKOPHCTAHHS CY4aCHUX METO/IB aHANI3y
35104nHHOCTI. Oco0nMBOTO 3HAueHHS HaOyBae BHBYECHHS HOBHX (OpM
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3JI0YMHHOCTI, 30KpeMa KiOep3JI0YMHHOCTI, TPaHCHALIOHAJIBHOI OpraHi30BaHOl
37I0YMHHOCTI Ta KOpyIiii. €Bponelchki cTanaapTy nependadaoTh He JIMIIEe
pearyBaHHS Ha 3JI0YHHH, ajle i aKTHBHY IIPEBEHTUBHY MOJIITUKY, 0 0a3yeThes
Ha aHaJi31 PU3UKIB Ta COIiaTbHUX YHHHUKIB [3, c. 78].

KpumiHampHO-BHKOHaBYE TpaBO YKpaiHH TakoX pedOpMyeThCs
BiNIOBITHO JO €BPOIEHCHKUX CTAHAAPTIB IOBOHKEHHS 3 YB SI3HEHHMHU.
OCHOBHMMH NPUHIUTIAME € 3a0e3MeUeHHs JIFOACHKOI T1THOCTI, HeAOMyIIeHHS
’KOPCTOKOTO TTIOBO/IKEHHSI Ta CTBOPEHHS YMOB JUTS €(heKTUBHOI pecortiaiizanii
3acyIKeHHUX. BayKIIMBUM KpPOKOM CTaJI0 BIPOBAHKEHHS MPpoOaliitHuX Iporpam,
CIPSIMOBAaHMX HAa 3MEHILIEHHS pPEUMIMBY Ta COLIAIBHY  aJaITallilo
NPaBOIIOPYIIHMKIB ITiciist 3BUIbHEHHs [4, ¢. 203].

OxpeMy yBary cii NpUAUIATH TUPPOBi3alil KpUMIHAIBHOI IOCTHUIII, 110
TaKOXX € YaCTHHOIO €BpOIHTErpamidiHMX TporeciB. BukopucraHHs
iH(MOpMAIIITHIX TEXHOJIOTIH CIIPHSE MiABUICHAIO €)EKTHBHOCTI IOCYIOBOTO
pO3CIiTyBaHHs, CyIOBOTO PO3IIIAY Ta BUKOHAHHS MOKapaHb. BogHodac me
NOTpedye HAJEKHOTO MPABOBOIO PETYJIOBAHHA 3 METOK 3aXHCTY
MEPCOHATBHNUX JaHUX Ta 3a0e3IeUeHHs KioepOe3meKH.

TakuM 4MHOM, €BPOIHTETpALlisl BUCTYNAE TOTY)KHUM CTHMYJIOM PO3BUTKY
KPUMIHAJIBHOTO TIPaBa, KPUMIHOJOTI Ta KPpAUMiHAJIHHO-BUKOHABYOTO TIPaBa B
Vkpaini. BoHa 3a0e3neuye BOpOBa/pKEHHS CYYacHHX CTaHIApTIB IpaB
JIFOIMHM, TyMaHI3a1lif0 KPUMIHAIBHOT MOJITUKY Ta MiABUIICHHS ¢(heKTHUBHOCTI
NpOTUAli 3M0YMHHOCTI. [lofaplivii PO3BUTOK y IIbOMY HampsiMi MOTpeOye
KOMIUIEKCHOTO ~ MIJIXOJy, W10 BKJIIOYAaE 3aKOHOJABYI 3MIHH, HAayKOBI
JIOCITI/PKCHHS Ta MPAKTUYHY peati3ailito peopM.
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CraHOM Ha CHOTOJIHI 3HAYHY NPABOBY MPOOJIEMY CTAHOBUTh HEBUKOHAHHSI
pitrens cyaiB. Tak, 3rigHO 3 OKPEMHUMH OILIHKaMH, BIJICOTOK HEBUKOHAHHX
CyIIOBHX pillieHb moaekyau csirae 70.

Uunnnii  KpuminaneHuii Komekc VYKpaiHM MICTUTH CTaTTO, IIO
perilaMeHTy€e BiJIIOBIANBHICTh 32 HEBUKOHAHHS pIIICHHS Cyay. 30Kpema,
crarts 382 KK Ykpainu Bkasye, 1110 yMUCHE HEBUKOHAHHS BUPOKY, PillIEHHS,
YXBaJIM, TIOCTAHOBH CYAy, 110 HaOpaJk 3aKOHHOI CHJIH, a00 MepemIkoKaHHS
iX BHKOHAHHIO KapaeThCs MmMTpapoM BiA M'SATHCOT OO OMHIET THCAI
HEOIOAaTKOBYBAHUX MIHIMYMiB JIOXOIB TPOMaJsiH ab0 1o30aBICHHSAM BOJIi
Ha CTPOK J0 TPHOX POKiB [2, c. 1].

3maBanocs 0, e MOXeE CIyryBaTH e(EeKTHBHUM 3acCO00M BHUKOHAHHS
pilICHHS CyAdy, 0 Habpajo 3aKOHHOI CHIIM, OTHAK YMHCHO HE BUKOHY€THCS
Ccy0’€eKTOM, Ha SKOTO TOKJIaICHO TaKHii 000B’30K.

OpHak Ha MPaKTHII BCE HA0araTo CKIAIHIIIC,

AHaJi3 IpaBoBOro PEryJIIOBaHHS MEXaHi3MY 1HII[IFOBaHHS KPUMIHAIBHOTO
NPOBA/PKEHHSI 1100 HEBUKOHAHHS pIIIEHHS CYJy Ja€ 3MOTY 3pOOHMTH
BUCHOBOK, IO TaKUM IHII[IaTOPOM MOXXe OyTH SK OpraH JepikaBHOI
BUKOHABYOI CITy’k0H, Tak i crsaryBad — ¢i3uyHa abo opuauyHa ocoda (du
Jiep>kaBa), Ha KOPUCTh abo B iHTepecax KO BUIaHO BUKOHABYMH JIOKYMEHT 1
sIKa Ma€ MpaBo MPUMYCOBO CTATHYTH KOIITH a00 MaifHO 3 OOpXKHHUKA.

Ha crazii BUKOHABYOTO TPOBAIKEHHS CTATYBAY HAIUICHUH JOCTAaTHHOIO
KUTBKICTIO TOBHOBakeHb. OMHAK SKIIO OpPraHU Aep:KaBHOI BUKOHABYOI
ciry k0 Oe3criti, eIMHUM MEXaHi3MOM PeaIbHOTO BUKOHAHHSI PIllIEHHS CYIY
€ iHiIiToBaHHS BHECEHH Bimomocteii 1o €P/IP, micis 9oro cTaryBay y Mexax
KPUMIHAJIBHOTO NMPOBAKEHHS HAOyBae cTaTtycy 3asBHHKA [ 1, c. 45].
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Crarrst 60 KIIK Vkpainu periiameHTye, o 3asiBHUKOM € (izndyna abo
opuauYHa ocola, sika 3BepHyJacs i3 3asBOI0 abo IOBIJOMIJICHHSM IIPO
KpUMiHaJbHE  TPAaBOMOPYHIEHHS 1O OpraHy  JAep’kKaBHOI  BIajH,
YIIOBHOBa)KEHOTO PO3IOYATH JAOCYAOBE PO3CIIAYBaHHS, 1 HE € IMOTEPIUINM.
Lliero x craTrero mepexbadeHa BKpail He3HAYHA KUTBKICTH IpaB 3asBHUKA B
MeKaxX KpPHMIHAJIbHOTO NPOBA/DKEHHA, a caMe: OTPUMATH BiA OpraHy, IO
SKOTO BIH TOHAaB 3asBy, AOKYMEHT, IIO MIATBEPIXKYye ii NPUIHATTS i
peecTpallifo; OTPUMATH BUTAT 3 €IWHOTO PEECTPY TOCYAOBUX PO3CITiITyBaHb;
MOJIaBaTH Ha MIATBEP/PKEHHSI CBOET 3asBU pedi 1 NOKYMEHTH; OTpUMAaTh
iH(hOpMAaIlifO PO 3aKIHYEHHS TOCYI0BOr0 PO3CiayBanHs [1, c. 46].

VY OinpmIocTi BUMAJKIB 3asBHUK (CTATYBay) HE MOXKE 3rOJIOM OTpHUMAaTH
CTaTyC MOTEPIIIOro y KpUMIHAIBHOMY IPOBA/KEHHI Ta BOJIOJITH ITPaBaMH,
sxumu KIIK Ykpaian Hazginasie cTOpoHY, IO € HOTEPIIINM Y KPUMIHATEHOMY
TIPOBaKEHHI.

Le o3Hauae, mo y cuTyarlii, KOJIH, [T IPUKIALY, CIIIInH (i3HaBa4) HE
3MIACHIOE TOCYAOBE PO3CIiMyBaHHS (IHi3HAHHS) HAJIC)KHUM UYHMHOM, 3aTSTy€E
CTPOKH, HE MIPOBOIUTH HAJECKHUX CIIAYNX (PO3LIYKOBUX) i, CTOpOHA
cTaryBada (a y KpUMiHAIBHOMY MPOBAKEHHI — 3aSBHUK) HE MOXeE 3TiTHO 3
BuMoramu ynHHOTO KITK YkpaiHu Hi TOZaTH KIOMOTAaHHS MPO MPOBEACHHS
MEeBHUX CHiTYMX (PO3LIYKOBUX) [iif, Hi 3BEpHYTHCS 31 CKaprowo Ha il
ciigyoro (nmi3HaBaya), Hi HaBiTh JI3HATHCA MPO CTaH JOCYAOBOTO
pPO3CIiAyBaHHs KPHUMIHAJIBLHOIO MPOBA/KCHHS 3a HOro 3asBOI0 PO
HEBUKOHAHHS pillIEHHS Cyxy, Jie 15l 0co0a € cTsaryBadeM, 1 sKid ne-hakTo
3aro/IistHi 30UTKH Yepe3 yMUCHE HEBUKOHAHHS PIIICHHS Cy/Ly.

Taka mpaBoBa npoOiemMa Mae Miclie TOMY, 110 3aKOHO/IaBElb BU3HAUYMB
00’exToM 3nmounny, nepeabayenoro cr. 382 KK Ykpainu, came cycminbHi
BIJTHOCHHHM, IO 3a0€3NedyioTh HOPMalIbHY IiSUTBHICTH CYy[ay, aBTOPUTET
npaBocy il Ta OOOB’SI3KOBICTH BMKOHAHHS CyNOBUX akKTiB. OCHOBHHM
Ge3nocepenHiM 00'ekTOM € iHTepecw mpaBocyans. Ha moe mepekoHaHHS,
000B’A3KOBHM JIOJJATKOBUM 00’€KTOM € TAaKOX IpaBa Ta CBOOOIM TPOMAJISH,
IOPUIMYHUX OCIO YW 1HTepecu JiepKaBu Kpi3b MPHU3MY DILIEHHs CYAY, IO €
MPEIMETOM BiIIOBITHOTO KPUMIHAILHOTO NIPOBAKEHH [0, ¢. 78].

Y mnepeBaxHill OiIBIIOCTI BUIAAKIB Ciimyi (Ai3HaBayi) BiIMOBIISIIOTH
3asBHMKaM Y BU3HAHHI 32 HUMHU CTaTyCy MOTEPIILIO] CTOPOHH, IIOCHIIAI0YHCH
Ha T€, 110 EIUHUM 00’ €KTOM CKJIA/ly 1IbOr0 KPUMIHAILHOTO IPAaBONOPYILIEHHS
€ CyCHUIbHI BiJHOCHMHHM, IO 3a0€3Me4yl0Th HOPMAJIbHY IiSUIBHICTH CYyIY,
ABTOPUTET IPaBOCYAS Ta 0OOB’SI3KOBICTh BUKOHAHHS CyJOBHUX akTiB. [Ipm
[IbOMY MaKCHMAaJBbHO HiBEJIIOIOTHCS NpaBa JIIOJUHHU (YU IOPHIMYHOT 0cOOH),
sgKa yKe TOCTpakJIajla BiJ TOro, IO pIIIeHHS cyay B Ii iHTepecax He
BUKOHYETHCS.

3 orsmy Ha BHUKJIAJEHE, AOIIFHUM € BHeCEHHS 3MiH 1o cTtarTi 382 KK
VYkpalHu DUITXOM 3aKpIiTUIeHHS BU3HAYEHHS 00’ €KTOM 3JI0UYMHY SK TAKOTO, IO
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OXOIUTIOE HE JIMIIE IHTEPECH IPaBOCYAs, a i 000B’SI3KOBO — IIpaBa Ta CBOOOAN
TpOMaJIsH, IOPHAMYHMX OCI0 4M IHTEpecH Iep’kaBH, B IHTepecax SKUX
BHHECEHO CyJIOBE PIIlIEHHS, 110 € IPEIMETOM 3JI0YHHY.

Bkazane n03BonHTH 3a0€3MEYNTH PO3yMHY DPIBHOBary MiX iHTepecamu
JIepKaBM Ta iHTepecaMH (i3WYHOI UM FOPUANIHOI 0cOOW TpH 3MiMCHEHHI
JIOCYIOBOT'O PO3CINiTyBaHHS (IOi3HAHHA) KPUMIHAJIBHOTO MPOBAKEHHS IIPO
HEBUKOHAHHSI PIIIEHHS CyAy, Ta HaJacTh IPABOBE MIAIPYHTS IS 3aXHCTY
mpaB ocobw, mo (aKTHYHO 3a3HAJa TOPYIIEHHS CBOIX IIpaB dYepes
HEBUKOHAHHSI PILLICHHS Cy Y.

BnockoHalieHHs: HOpPMAaTUBHOTO PETyJIIOBAaHHS CHPUATUME 3a0€3MeUeHHIO
NPUHIUIY BEpPXOBEHCTBA MpaBa Ta JOTPUMAHHIO MIKHAPOJHUX CTaHIAPTIB
3aXHCTY MPaB JIIOAWHH.

Tak, npaktnka €CIIJI minTBepmKkye, M0 HEBUKOHAHHS DIlIEHb CY[IIiB
MOPYIIYeE MPaBo Ha CIpaBeTUBHiA ¢y [3, c. 12].

VY cmpasi «Hornsby v. Greece» 3a3HadeHo, 10 MpaBo Ha cyn Oymno O
1TI030pHUM 0€3 BHKOHAaHHS CyIOBOTro pimeHHs [4, c. 5]. CuctemuicTh mi€el
mpobieMu 9iTKO BUCBiTIeHa y cipasi «Burdov v. Russiay [5, c. 9].

TakuM  9WHOM, BHUPIOICHHS OKpecleHoi mpobieMu  moTpedye
KOMIUIEKCHOTO TIXO/Y, [0 BKIFOYA€E K yIOCKOHAICHHS KPUMIHAIBHOTO Ta
KPUMIHAJILHOTO ~ MpOLIECYaJIbHOTO  3aKOHOJABCTBAa, Tak 1  3MiHY
MPaBO3aCTOCOBHOT TPAKTHKU 3 YpaxyBaHHSAM CTaHJIApPTIB 3aXHCTy IIpaB
JIIO/TMHH.
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JIep’KaBOTBOPECHHSI BiIOyBa€ThCA Y

Ha/[3BUYaliHO CKIIAJHUN Ta KPOBOIIPOJIMTHUH mepion. TuMyacoBa okymaris
pPOCIHCBPKMME BIiHCPKAMH 3HAYHOI YaCTHHH YKpaiHChKOi Tepuropii [1]
NpuU3BeJa JI0 MOIIMPEHHS! HOBOTO JUIS YKPAiHCHKOTO KPHMiHAJIbHOTO IpaBa
SBHUIA — PI3SHOMAHITHUX (GOPM Ta BHUAIB CHIBpOOITHHITBA MiCIEBUX

MEIIKAHIIB OKYNOBaHUX TEPHUTOPIH
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NPOTUIPABHOI MOBEMIHKM SIK y MDKHapOJHOMY, Tak 1 B YKpaiHCHKOMY
3aKOHOJIABCTBI OTPMMAB Ha3BY «KOJIabopamiifHa TisSUTbHICTEY.

BinmosigHo bi (o) €BPOIENUCHKOT0 3aKOHOJIaBCTBA, IISUIBHICTD
KOJIA0OPAIiOHICTIB BU3HAYAEThCA SK 3paja TPOMAJASH iHTepecaM BIACHOI
JepXKaBH. 3aJeKHO BiX CTYMEHsA IIKOMH, IO Oyjia 3aBlaHa OCTAHHIMH,
nependavgaeTbes BIITOBITHA KpUMiHaJIbHA BIMOBITAIBHICTE —
JIOBFOCTPOKOBE yB'sI3HEHHS UM HaBITh CMEPTHA Kapa. [CHy€ IIeBHUIA apaioKc.
Cyd1acHe Mi)KHapO,I[He ryMaHiTapHe MpaB0  OMHOYACHO  BH3HAE
HETIPHITYCTUMICTh CHIBIIpaLi 3 BOPOTOM B yMOBax 36p01/IHOFO KOH(JIIKTY.
3okpema, [V KonBeH1is npo 3akonH i 3Bu4ai BiiiHN Ha cyxozmoi (1907 p.) [2],
saky Ykpaina parudikyBana 24.08.1991 p., npsmo 3a00poHs€ OyIb-sIKY
CHIBIPALIO 3 BOporoM. Asie B TOH ke vac, JKeHeBchbka KOHBEHIIIS PO 3aXHCT
IUBITBHOTO HACENeHH Mmia yac BiHU (1949 p.) 1 10AaTKOBI MPOTOKOIU IO
Hel, He MICTATh YiTKOi 3a0OpOHU IOJ0 POOOTH MICIIEBOTO HACEICHHS Ha
TUMYACOBO OKYITOBaHUX TEPUTOPISX.

Ha cporogHimiHiii AeHb, yKpaiHCbKe IPAaBOBE IMOJE IIOA0 I[THUTAHHS
BU3HAUCHHS 1 IOKapaHHS 3a KoJabOpalioOHI3M 3HAXOAMTHCS HA eTarli
BJOCKOHAJICHHSI ~ BIJMOBIMHO 1O HOPM MDKHApOJHOIO, HacamIepes,
eBponeiicbkoro mpasa. OHi€0 3 MPOOIIeM AJIs TIPaBO3aCTOCOBHHUX OPTaHiB
VYkpaiHu BUCTYTae 3/1iHCHEHHS TPaBOBOI KBaJIipikaiii BIAMOBITHUX [Iiif 0ci0
3 ypaxyBaHHSAM TONOXeHp dYacTHH 3 Ta 6 ct. 111-1 KK Vkpaian
(KomabopariiifHa AisUTbHICTE) Ta MONI0XKEHb YyacTHH 1-3 cT. 436-2 KK Vkpainu
(BumpaBnoByBaHHs, BU3HAHHS IIPaBOMIPHOIO, 3amiepedeHHs 30poitHoi arpecii
pd mporn VYkpainm, rinopudikamis ii yyacHHKIB) TOOTO pPO3MEXyBaHHS
(DaKTHYHO CXOXKHMX 32 CBO€IO0 OO0 €KTHBHOIO Ta CYy0’ €KTHBHOIO CTOPOHOIO
3JI0YMHHHMX JisiHb, ITONPH Pi3HI BUH 1 CTPOKHU MTOKapaHHs 3a TXHE BUNHEHHSI.

HesBakaroun Ha MeBHI yCITiXH Ha IUIXY 00pOTHOM 3 KoIabopamioHiZMOM,
TOBOPHTH TIPO CYTTEBE MOKpAIICHHS Y Wil cdepi 1mie 3apaHo. Tak, 3a JaHUMU
Odgicy I'enepampHOTO TpOKypopa VYKpaiHH, CTAHOM Ha IIOYaTOK OepesHs
MOTOYHOTO POKY B YKpaiHi 3adikcoBaHO moHam 213 THC. emi30/iB 3JI0YHMHIB
I0/I0 TTOPYIICHHS 3aKOHIB Ta 3BHYaiB BiitHM (cT. 438 KK) Ta monan 16 Twmc.
3J0YMHIB TIPOTH HamioHaibHOi Oesneku. Kpim Ttoro, [lepskaBHuM Oropo
poscmigyBanb YkpaiHu Bigkputo moHan 700 KpUMiHAJBHHUX BIIPOBAHKCHHS
moj0 konabopariinoi mistteHOCTI [3]. Ham3BuualiHO BENMWKWN 3arabHUI
o0csAr TOpYIIEHHX CIPaB BHUMAara€ 3HAYHUX JIIOJICBKUX Ta MaTepialbHUX
pecypciB depe3 BHCOKI CTaHOAPTH 1 CKIAAHICTH JOBEOCHHS NPOBUHH. K
CBIIYMTH MPAKTHKA, JinMIe 0113bK0 20% TakuX CIIpaB MepeaeThest 10 Cyay.

Crpateriynuii BeKTOp iHTerpamii YKpaiHu 10 €BPONeHChKOTO MPaBOBOTO
MOJIsI BUMArae BiJl HAC OCOOJMBO PETENBHOrO JIOTPUMAHHS HPH PO3TIIAIL
CyIOBHX CIIpaB MO0 KOJIAOOpAIiOHI3MY HEBII'€MHHX TIIpaB i CBOOOJ
JMonuHKA. B SIKOCTI OpieHTHpa MOUUIBHO 3BEpHYTH yBary Ha peKOMeEHJALii
Beneniancekoi Kowmicii. Y HuX, 30kpema, HaroJIOMIyeThCS, IO IPH CYJOBOMY
pPO3TJISII CIpaB MIOJO0 KOJA0OpamioHi3My OOOB'SI3KOBO HEOOXiHO IaTH
BiAMOBiN, Ha Taki mnuTaHHsA: Yu OyB KOIabOpAIiOHI3M  CBIOMHM,
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OpraHi3oBaHuM Ta TpuBanuMM? Y TIpyHTyBaBCS KOJIAaOOpaIliOHI3M Ha
MUCbMOBOMY JOKyMeHTi? Uu [isiB KonabopalioHicT TaeMHO (IPHUXOBAHO),
abo sKx TaemMHuil iHQopmarop, abo depes mnocepenHuka? YUm 30upaB
KOJIA0OpaIioHICT ONepaTHBHY iH(pOpMaIito, ska 00pobsacs, 30epiranacs
a00 BUKOPHCTOBYBAJIAcsl OpraHaMH JiepKaBHOI Oe3neku arpecopa? Un manu
Iii KomabopallioHicTa 03HaKH IEBHUX MOPYIICHD (3JI0YMHIB) TPOTH BIIACHOI
JepxaBu abo oOMexeHb mpaB i cBoOoj cmiBrpomansH? Uu orpumyBaB
KOJIA0OpaIioOHICT BUTOMY Bif CHIBIpaIli 3 BOPOrOM — TOOTO MarepiallbHUA
(¢pinancoBwmii) 3uck abo MeBHI MpuBiei (MOCIYrH) y TpaleBlaliTyBaHHi,
Kap’€pHOMY 3pOCTaHHI TOIIO?

OcobnuBe Miclie Ha HHUBI 00OpoTHOM 3 KOJabOpalioHI3MOM 3aiimMae
MOCTKOH(IIIKTHE BPETYIIOBaHHSA, SKE HEMOXJIHBE 03 BiTHOBJICHHS
CIPaBETUBOCTI Ta OOMEIKEHHS IIPaB 1 CBOOO IS THX, XTO CITIBIIPAIIOBAB 13
BoporoM. Ha Hamry OyMKy, KpHUMiHalbHa BIONOBIJANBHICTE 32
Kos1abopalioHi3M NOBMHHA TiependadaTy He JIUIIE CIiBIpalto (100poBiTbHY
YU HEJOOpOBIIBHY) i3 BOPOTOM, a BHKIIOYHO [ii Ha KOPHCTH JEp’KaBU-
arpecopa 1, IO 0COOJIMBO BaXJIWBO, Ha MIKoxy Ykpainu. Jloawm, ski
CIIBIPALIOBAIA 3apad MOPATYHKY JKHTTA 1 3H0pOB'S (BIaCHOIO 4YH
OTOYYIOUMX) Ta HE Malli iHIIOro BHOOpPY i Yac OKymamii — He MOXYTb
BBa)KaTHCS 3JI0YMHISIMU 1 HE TOBUHHI HECTH KPUMIHAJIBHY BiJIIOBIAbHICTh
3a KOJIaOOPaIliOHI3M.

Bepyun po yBaru BukiazeHe, € yci mifcTaBu cOPMYJIIOBATH Ta
3aIPOIIOHYBATH JI0 NPAKTHYHOI'O BIIPOBAKCHHS TaKi PEKOMEHIAITI:

— Ha HAaIllOHAJBHOMY pIiBHI HEOOXIZHO PO3POOHUTH Ta 3aNPOBAAUTH
[UTECIPAMOBAaHY  JepXKaBHY P03 SCHIOBAIBHY i1H(QOPMALiifHO-BUXOBHY
MOJITUKY, TOKIMKaHy CQOPMYBaTH CTIHKYy TPOMaJChKy IyMKY IIOJO
HEBiABOPOTHOCTI MOKapaHHs 32 KOJIA00PaIliOHI3M;

— KOKeH B YKpaiHi IOBHHEH YiTKO YCBIZIOMHTH, 1110 CITiBITPaIls 3 BOPOTOM
HAa ITKOY BIIACHIN JeprKaBi — e TSHKKUH KPUMIHATBHAN 37I09HH;

— 3a04YHUI BUPOK CYTy JUTsl KoJJabopaHTa — IIe HE YMOBHUM TEPMIiH, a JIUIIIC
BiJKJIa/IeHE TIOKApaHHs, SKE 13 9aCOM HEBIJBOPOTHO HA3OKECHE 3JIIOUMHII Y
Oyab-sIKOMY KYTOUKY TJIAaHETH;

— yToja 3 MiJO3PIOBAHUM Y KOJIa00paIioHi3Mi — Iie He TOTYpaHHS 3JI0YHHY,
a HaBIIaK{ — BEPXOBEHCTBO NpaBa 1 OJIeKy I HAHKOPOTIINH MIISX 0 CYLOBOTO
BUPOKY Ta O/IMH 3 BapiaHTIB OTpUMaHHs HE0OXiqHOT iH(opmartii;

— JIOLJIBHO CYTTEBO Ta SKICHO IPUCKOPHTH BIOCKOHAJICHHS YKPATHCHKOTO
3aKOHO/IABCTBA B L@PMHI MNPOTHIIl KONMabopalioHi3My i3 3aydeHHAIM
ABTOPHUTETHHUX BITYM3HIHUX Ta 3apyODKHMX (axiBIliB B rajy3i npasa;

— BepxoBHiii Pani Vkpainu ciix 3aTBepauTH OUTHII YiTKi BU3HAYCHHS
KJIIOUYOBHX IIOHSATh Ta MEXaHI3MIB IyOJiYyHOro ympaBiiHHSA Yy cdepi
HOPMaTHBHO-IIPABOBOTO  PETYJIIOBAHHS IPOTUAII 3JIOYMHHMM HpOsiBaM
KOJIabopamioHi3My;

— 32 TPHUKIAJOM €BpOMNEHCHKUI KpaiH, NoTpedye 3aKOHOIABUOTO
BIMOKPEMJICHHSI  BIQNOBIJAJBHICTH 332  MEHII  HeOE3le4Hi  BUAU
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Kona6opau10H13My (Ha KIITaNT CHiBIpaLli 3 BOPOrOM B FyMaHlTaleI/I coepi),
Bil  HaWOLnbII  HeOe3NeyHnx —  BIfICBKOBOIO Ta  IMOJITHYHOTO
KosabopariioHizaMy;

— OKpeMy yBary CIiJ NpUIUTUTH JeTali3amii 3J0YMHIB €KOHOMIYHOTO
Kona6opau10H13My, p03p06u1 i 3anpOBAKEHHIO MeXaHi3MiB l'[y6J'Il‘IHOI‘O
VIPAaBIiHHA Y COLIOKYJIBTYpHIH Ta peniriiHii cdepax B ymoBax BiliHH;

— moTpedye CYTTEBOTO BJIOCKOHAJIEHHS HOPMAaTHBHO-TIpaBoBa 0a3a
NaTPIOTHYHOT'O BUXOBaHHSA B YKpaiHH;

— IPaBOOXOPOHHI OpraHM YKpaiHM MaroTh KepyBaTHCS IPOCTUM i
3pO3YMUIMM TIPAaBWIIOM — SIKICTh BXJIMBIIIA 3a KUIBKICTH (came Tomi
JKOPCTKICTh TOKapaHb 3a KOJIAOOPAIiOHI3M Oy/e BiNMOBIZATH CYCHIIBHUM
OUIKYBaHHSM);

— JIIOJICBKI Ta MaTepiaibHi pecypcu MPaBOOXOPOHHUX OpPraHiB MOBUHHI
30CepeIKYBAaTUCS HA  PO3CHIAYBAHHAX OCOONMBO THKKHX —3JIOYMHIB
KOJIA0OpaIlioHi3My, a BUMAIKH, SKi HE 3aBaIH 3HAYHOI IITKOIU JACPKaBi 1 HE
HECYTh BEJIHKOI CYCHITFHOT HEOEe3IeKN — JIOUUIEHO PO3MIINATH B IOPSIKY
JIFOCTpAIl.
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FORM OF CONFIRMATION OF THE ADMISSIBILITY
OF INTERFERENCE WITH AN INDIVIDUAL’S RIGHTS
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CynoBHil KOHTPOJIb HA CTaJil J0CYIOBOTO PO3CITIAYBaHHS y CydYacHIid
KPUMIHATBHO-TIPOLIECYANbHIH JTOKTPHUHI OOTPYHTOBAHO PO3TISNAETHCS SIK
OHa 3 KOHLENTYaJIbHO 3HAYYIIMX 1 BOJHOYAC IUCKYCIHHO HACHYECHHX
npobnem. Ilonmpm chopmoBaHiCTE 0a30BHX TEOPETHUYHHUX MIiIXOAIB IO
PO3yMiHHS HOTo MpaBOBOT PHPO/IM SIK IHCTUTYIIHHOT rapaHTil 3a0e3nedeHHs
npaB 1 cBo0OOJ JIIOAMHM, TMONAIBIINA  PO3BUTOK KPUMIHAIBHOTO
MPOIIeCyaTbHOTO 3aKOHOJIABCTBA VYkpainu Ta Tpanchopmariii
MPaBO3aCTOCOBHOI IPAKTUKU 3YMOBJIIOIOTH TOTpeOy y HOro MoriaudieHoMy
MEPEOCMUCIICHHI.

VY 11bOMy KOHTEKCTI CyJOBHI1 KOHTPOJIb TPAJHULIHHO IHTEPIPETYETHCS SIK
€JIEMEHT MEXaHi3My CTPHMYyBaHb 1 IPOTHBAr, IOKJIMKaHWI 3amodiratu
HEOOIPyHTOBAaHOMY BTPYYAHHIO OpraHIiB JOCYIOBOTO PpO3CIiIyBaHHS Ta
NIPOKYpaTypu y chepy OCHOBONOJIIOXKHHX IpaB ocodu. Sk 3a3navatots O. I1.
Kyunnucrka, O. B. Batyes, XK. B. Y10BeHKO CyZOBHIT KOHTPOIIb € KIFOYOBHM
y CHCTEMIi TapaHTiii MpaB yYaCHUKIB KPIMiHATBHOTO POBaLKEHH [ 1, ¢. 222;
2, c. 46; 3, c. 331]. V cBoro uepry, B. 1. ®apuHHHK CymoBUil KOHTPOJb
BH3HAYa€ AK 3aci0 OOMEXEeHHs CBaBULIA 3 OOKy JepXaBW Ta ii MOCAJTOBUX
0ci0, a TaKkoX MiAKPECIIOe HOro CTPUMYBAJIbHHN IOTEHIIAN, BBAXKAIOUU
HENPUITYCTUMUM 3aCTOCYBaHHSI OyJb-SKOTO JIEP)KaBHOTO MPUMYCOBOTI'O
3axX0Jly MPOIIECYaJbHOT0 XapakTepy I103a CyIOBHM pilieHHsM [4, c. 452].

112



Riga, the Republic of Latvia April 16-17, 2026

O.1. YUyumaH cynoBUH KOHTPOJIb XapaKTEpHU3y€ K CHUCTEMY AOAATKOBHX
3ac00iB 3a0e3NeueHHs] 3aKOHHOCTI 3aCTOCYBaHHS 3aXOJIiB IMPOIECYaTbHOTO
MPUMYCY, 3aXHCTY BiIl HEOOIPYHTOBAHOTO OOMEKEHHsI IpaB i CBOOOI,
37I0BXKMBAHHS 31 CTOPOHM BIAJHUX YYAaCHHKIB IOCYZOBOTO PO3CIiTyBaHHS
[5, c. 98, 99].

3aKmenTyeMo, Mo e(eKTUBHICTh CYZOBOTO KOHTPONIO BH3HAYAETHCS HE
mume  (HOpMANBHOIO PEeriiaMeHTAIli€l0 BIANOBIAHUX TpOLEAyp, aie W
AKICHIMH XapaKTepHCTHKaMH X peanizawii. MaeTbes, nepemycim, mpo piBeHs
OOIPYHTOBAHOCTI CYAOBHX pillleHb, TTTMOMHY IMEPEeBIPKH IOBOJIIB CTOPIiH,
CTYMiHb MpOLECYAIbHOI HE3aJIeKHOCTI CIIUOro Cy[Iji Ta peallbHy
CIPOMOXKHICTh CyAy BIUIMBaTW Ha Iepelir J0CyIOBOTO pPO3CIiTyBaHHS B
MeXaxX BU3HAYEHHX 3aKOHOM ITOBHOBAXKEHb.

BaxnuBuM eneMEeHTOM MeXaHi3My CYJOBOIO KOHTPOJIIO € yXBaia
CIIAYOTO CyIJi, sIKa ITOBHMHHA BiAMOBIAATH 3araJikHIM BHUMOTaM CYIOBHX
pimens, nepembadennx KIIK VYkpainm, a TakoX MICTHTH CHemiaidbHi
BiZIOMOCTI, BU3HaU€HI 3aKOHOM IIO/I0 IIEBHOTO MPOIECYAIBHOTO 3axomy. Sk
ciymHo 3a3HaumB P. 1. Tpakano, cam (akT HOPMAaTHBHOTO BH3HAYCHHS
3MICTy TaKHX yXBaJ CIIJIOTO CYIJIi BXX€ CBIIYUTH MPO HASIBHICTH MEBHHUX
rapaHTiii 3a0e3redYeHHsT KOHCTUTYLIHHUX MpaB y MeXaxX KPUMiHAIBHOTO
npoBaJKeHHsI [6, ¢. 156].

Came 3aBISKM yXBaJCHHIO BiJIIIOBIJHOTO CYJOBOTO PILIEHHS JIOCSITA€THCS
OanaHc MK MyOJiYHUMH IHTEpecaMH KPUMIHAJIBHOTO TMEpeciiyBaHHs Ta
npaBamMu JoAMHA. Ha ChOrofHi Neski HayKOBLI BiZICTOIOIOTH IO3MUIIIIO, IO
CITiTIMi CyZU1sl B KpUMIHAJIBHOMY NIPOBAJDKEHHI MepeyCciM BUKOHYE (DYHKIIIFO
3a0e3reuyeHHs] MpUBaTHOTO iHTepecy. [IpUXWIIBHUKM JaHOTO MiIXony
BB@KAIOTh 3aXHMCT KOHCTHUTYLIHHMX IpaB i cBOOOJ KOHKPETHOTO y4YacHHKA
MPOBA/LKEHHS B1JI MOMKJIMBOTO HE3aKOHHOTO 200 HEOOTPYHTOBAHOTO BTPYYaHHS
3 OOKy OpraHiB JepKaBHOi BIaJW OCHOBHHM 3MIiCTOM JISUTBHOCTI CJiT9OTO
cynui. Y Mexax mi€i KOHIEMIIl CyIOBHiA KOHTPOJIb SIBIISIE COOO0 MEXaHi3M
IHIUBIMyaJbHOTO IIPABOBOTO 3aXMCTy, CHPSMOBAaHWH HA CTPUMYBaHHS
MPOLECYaIbHUX TOBHOB2)KEHb CTOPOHM OOBHHYBaueHHS Ta 3amoOiraHHs
BTPYYaHHIO B NpHUBATHY chepy ocobu
[7,c.112].

Take po3yMiHHS QYHKIIIH COIAYOTO CYJIi € IEBHOKO MIpPOIO CIIPOIICHUM i
HE TIOBHICTIO BiZOOpaka€ CYTHICTH CYJOBOI'O KOHTPOJIO. 3aXHCT IpaB
KOHKPETHOI 0COOM B KPHMIHAJILHOMY HpPOBa/PKEHHI HE MOXXHA 3BOJHUTH
BUKJIIOYHO JI0 peajti3amii MpHBAaTHOTO IHTEPECY, OCKIJIBKH BiH OJHOYAacHO
SIBIISIE COOOIO CKIIAIOBY IyOivyHOTO iHTepecy. Chimunii cy s, 3MiHCHIOIYH
NepeBipKy 3aKOHHOCTI 1 OOIPYHTOBAaHOCTI BTpY4YaHHS B IIpaBa OCOOH,
BOJIHOYAC 3a0e3reuye JOTPUMaHHS BUMOT KPUMIHAIBHOTO MPOLECYaTBHOTO
3aKOHOJABCTBA IIiJ] YacC OCYAOBOTO PO3CIiTyBaHHSA Ta CIpHse GOpMyBaHHIO
CTaHIApPTIB  IMPABOMIPHOCTI  MPOIECYallbHOI  MiISUIBHOCTI  CTOPOHHU
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06BHHYBaueHHs. Moro pillleHHs HPOIMKTOBAHI CTAHIAPTAMHU JOMYCTHMOCTI
JIOKa3iB, a OTXKE INUCLUILIIHYIOTH CTOPOHY OOBMHYBAaudeHHS Ta CHPHSIOTH
JIOTPUMAHHIO TIpoLieCyanbHOl popMu. 3BakatouM Ha I1e, AISITBHICTE CIIIII0TO
cyani HaOyBa€ CHCTEMHOTO 3HAUCHHS 1 HE OOMEXKYETHCS JIMIIE 3aXHCTOM
IHAMBiTyanbHOTO iHTepecy. BoHa opieHTOBaHa Ha MIATPUMAaHHS PiBHOBaru
MDX iHTepecaMu KpUMIHAJIBHOTO MEpecliTyBaHHs Ta BUMOTaMH 3aKOHHOCTI,
10 Ma€ OYEBHHY ITyOJiUHy LIHHICTH. BidbII TOro, HAaBITH 3a BUMAJKIB, 32
SAKUX CIITYUHA CyAJs 3a70BOJBHSE KIONOTAHHSI CTOPOHM OOBHHYBAd€HHS
II0JI0 3aCTOCYBaHHS 3aX0/y IPHMYCY, BiH HE Jli€ BCyleped MPHBATHOMY
iHTepecy, a 3[IHCHIOE TepeBipKy MJOIyCTUMOCTI OOMEXEHHs IpaB,
YpaxoBYIOUM HASBHICTh 3aKOHHHX MiJCTaB 1 CYCHUIBHOI HEOOXIJTHOCTI B
MPUTATHEHHI BUHHHX JI0 BiJMOBITATBHOCTI. 32 TAKUX YMOB CY/IOBE PillICHHS
BOJIHOYAC BHKOHY€E 1B (yHKIIi: 3a0e3neuye mMpaBo KOHKpETHOI 0coOHM Ta
cipusie peamizalii myOIigHOTO iHTepecy B 3aKOHHOMY, OOTPYHTOBaHOMY M
MIPOLIECYaJIFHO BIIOPSIKOBAHOMY BUPIIIEHHI KPUMIHAJIBHOTO TIPOBAIKEHHS.

VYXBaJIIOI0YX TI€BHE PILICHHS, CIIAYMHA CyAIsl Ma€ CIIMpPATHCS Ha BIIACHE
BHYTpIIIIHE MMEPEKOHAHHS 11010 HASBHOCTI TOCTATHIX MPABOBUX i (PaKTUIHUX
migcTaB Al BTpy4YaHHS y cdepy mpaB i cBobox ocodu. Take mepekoHaHHS
(hopMyeThCsI Ha TiICTaBl MPOBECHHS BCEOIYHOTO JOCIIIKEHHS 0OCTaBUH Ta
MOJAHUX MaTepiaiiB, OMIHKKA JOBOIB CIIAYOr0 YHM MPOKYpOpa, a TaKOK
CHIBBIJHECEHHS 11X 3 BHMOraMH KPUMIHAJIBHOTO  IPOIECYATBLHOTO
3aKOHO/IaBCTBA.

BBaxkaemo, 110 yxBaja CIiI4Oro CyAni MIONO HaJaHHS JO3BOJY Ha
3aCTOCYBaHHSI 3aXOJy IpPUMYCY OJHOYACHO SIBJISIE COOOI0 MpOLECyallbHY
nepexyMoBY peajizanii BiANOBITHOTO 3aX0A4y 1 MpolecyanbHe pillieHHs, Ha
MiZCTaBl SIKOTO CIIAYUN CyQIs MIATBEPUKYE AONMYCTHUMICTh BTPYYaHHS Y
mpaBa i cBobomu ocoOu. BinmoBigHe CymoBe pillieHHS MIATBEPIXKYE, IO
BTPYYaHHSI Ma€ HAJEXKHE JI0Ka30Be OOIPYHTYBaHHS, MEPECIIAyE BU3HAUCHY
3aKOHOM TPOIIECyalibHy METy Ta He BHXOIHTH 3a MexXi HeoOxigHoro. Came
CyIIOBE pillIeHHS CTBOPIOE MPOIECYaNbHI MiCTaBU I 3aKOHHOT'O BUKOHAHHS
BIJIMOBITHOTO 3ax0/y MpuMycy. PazoM 3 TMM BiJICYTHICTh yXBaJlM CHiJ4OTO
CYJll y BUIIQJIKAX, 32 IKUX 3aKOH BUMArae il I0CTaHOBJICHHSI, YHEMOKIIUBITIOE
3aCTOCYBaHHS OUTBIIOCTI 3aXOJiB HPONECYaJbHOTO MPUMYCY, OCKUIBKH IIe
NPU3BOJUTH [0 TMOPYIIEHHS BCTaHOBJIEHOI mpoueaypH. laHe nopyueHHs
3YMOBJIIOE BiJIIIOBIHI MPaBOBI HACIIIKH, 30KpeMa, BU3HAHHS HE3aKOHHUMHU
NEeBHUX [iif, HEJONMYCTHMICTh OTPUMaHUX JOKa3iB Ta HEOOXigHICTh
BiZTHOBJICHHSI IOPYLIEHHUX IIPAaB OCOOH.
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[MutaHHs BIUIMBY KIIIMaTUYHHUX 3MIiH Ha MOPCHKI KOPAOHHU € aKTyaJlbHUM
MUTAHHAM JJI CYy4acHOTO MiKHApOIHOro mMmyOmiyHOro mpasa. IIpoOiema
MOJISITA€ B TOMY, IO YMHHA apXiTEKTypa MIKHAPOJHOTO MOPCHKOTO MpaBa
OyayBarnacs Ha MPUITYNICHHI, IO reorpadis € cTabilbHO, MPOTE aKTHBHE
TaHCHHS JIGOJOBHUKIB Ta TMiNBUIICHHSA piBHA CBITOBOTO OKEaHYy MOXYTh
3MiHIOBAaTH MOPCEKI KOPJIOHU JICPIKaB.

3rigao 3 cr. 3 Konsenmii OOH 3 mopcekoro npasa 1982 poky (mami —
Kongsenmis) [1]: koxxHa nepkaBa Ma€ MPaBO BCTAHOBIIOBATH IIHPHHY CBOTO
TEPUTOPIATLHOTO MOPSI JI0 MEXI, 10 HE MEPEBUILYE [BAHAALSATH MOPCHKUX
MUJIb, SIK1 BiIMIPIOIOTECS B/l BUXiTHUX JIiHIl, BA3HAYESHUX BiJIMOBIAHO 10 ITi€T
KonBenmii. Ctatts 5 KoHBeHII1 3aKpimuitoe€ TOJOKEHHS, 10 HOPMaJIbHOIO
BHX1THOIO JIHI€IO € JIiHiSA HAMO1IBIIOT0 BiAIIMBY B3IOBXK Oepera. Aje, KOJIu
piBEHb MOpsI MiTHIMAETHCS, JiHIS BIAIUIMBY 3MIIIY€ThCS BIJIMO CyXOJOIY.
SIKI10 BHXiJHA JIIHISl PyXAEThCsI, TO i 30BHILIHS MEXa TEPUTOPIaIbHOTO MOPS,
BUKIIIOYHOT ekoHoMmiuHOT1 30HM (BE3) Ta KoHTHHEHTalbHOTO wWEnby mae
aBTOMAaTHYHO 3MiIIlyBaTHCs B Oik Oepera, STk HaCIi0K, TPU3BOJIKUTE JIO BTPAaTh
JIEPHKABOIO BEIMYC3IHUX aKBATOPild MOPSI, PECypCH.
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HesBakaroun Ha akTyanbHi mnpoOiiemMH 3MiHM OeperoBoi JiHii,
MDKHapOJHE CIIIBTOBApPUCTBO  CXMWJISETBCS 0  KOHLEMLIl IpaBoOBOI
cTabinpHOCTI. 30KpeMa, THXOOKCAaHCBKI JepiKaBH, AKi IepeOyBaloTh I
3arpo3010 TIOBHOTO 3HWKHEHHS, HAIMOJSTaloTh HA TOMY, IO IXHI MOPCHKI
KOPAOHM MaloTh 3aJUIIATHUCS HE3MIHHUMH HaBiTh MCHISA 3aTOIUICHHS
CYXOZ0Iy.

3BiTH Po6o9oi Tpymu momo MiABHIIEHHS DIBHA MOpPS y KOHTEKCTI
MDKHapOIHOTO TpaBa, po3podieri Komicieto OOH 3 MikHapOgHOTO IIpaBa,
BU3HAYAIOTh HACTYIIHI TIOJIOXKECHHSI:

m.26 Bararo nepxa-ydacHuis Harojocwid, mo Konsenuis OOH 3
MopcbKoro mpasa 1982 poky Mae ¢yHaaMeHTalbHE 3HaYEeHHsI, 11 LUTICHICTh
Mae OyTu 30epekeHa, 1 Oyab-sike pillIeHHs, 1010 MiJBUILEHHS PiBHI MODS,
MOB'SI3aHOTO 31 3MIHOIO KJIIMATy, Ma€ OyTH CyMiCHUM 3 HEIO;

m. 27 30epexcHHS TPaBOBOi CTAaOUIBHOCTI, BH3HAYCHOCTI Ta
nependadyBaHOCTI Oe3MocepeHbO TOB'sI3aHE 3 TiayMadeHHsSM KoHBeHIil
Opranizanii O6'emnannx Hamifi 3 Mopcbkoro mpaBa Ta IHIINX HOPM
MDKHapOIHOTO TIpaBa, SKe JO3BOJISIE 30epiraTé BUXIAHI JiHi{, 30BHIIIHI MeXi
MOPCBHKHMX 30H Ta TOB'A3aHi 3 HUIMH IpaBa, He3BaKAIOYH HA 3MiHH OEperoBoi
JiHII B pe3yIbTaTi MiABUAIICHHS PiBHSA MOPSI, TIOB'SI3aHOTO 31 3MIHOIO KIIIMATy.
[TocTaHOBKa miji CYMHIB MOPCHKHX KOPOHIB, Y3rOJDKEHHX a00 HaJCKHUM
YMHOM BCTaHOBJICHHUX BIAMOBIAHO 10 MDKHAPOJHOTO IIpaBa, Yepes
MI/IBUIIECHHS PIBHS MOps, TIOB'sI3aHe 31 3MIHOIO KJIIMaTy, PU3UKY€E CTBOPUTH
NPaBOBY HEBU3HAYEHICTH Ta HOBI CYNEPEUYKH IIOA0 MOPCHKHX PaiOHIB, SIKi
paHinre OyJi BperyJboBaHi;

m. 28. ITigxin, skuii BUMaras Ou 3MIIIEHHS BUX1IHUX JIIHIM Ta 30BHIIIHIX
MEX MOPCHKHMX 30H 110 Oepera B pe3ynbTaTi MiBHIICHHS PIBHSA MOpS, L0
npu3Besio 10 (I3UYHOTO  3aTOIVICHHS CYXOJONIy, MOXE CTBOPHUTH
HECIIpaBeIMBUI pe3ynbTar, 3a SKOTO TPETi Jep)KaBH MOINIM O oTpuMarth
MpaBa B MOPCHKHX 30HAX, 30KpeMa Y BUKIIIOUHIH eKOHOMIYHIH 30Hi, Ha IIIKOY
pubepexxHill TepKaBi;

. 29. V Koneennii Opranizamnii O0'eananux Hariif 3 MOPCHKOTO mpaBa
HEMa€ TOJIOKEHHsI, sIKe Hakiajae 3000B'sI3aHHS Ha JEp)KaBH OHOBIIOBATH
BHXIHI JTiHii, reorpadidai KOOpAUHATH a00 30BHIIIHI MEXi MOPCHKHX 30H
MICJIs 1X HAJEKHOTrO 3/aBaHHs | eHepalbHOMY CEKpETapro BIAMOBITHO 10
KongeHitii, a Takox HeMa€e A0Ka3iB MOIIMPEHOT IEPIKABHOT MPAKTHKH 3 I[LOTO
npuBoay. OTxe, IepkaBu He 3000B's3aHI OHOBJIIOBATH 0a30Bi JIiHIi,
reorpadiyHi KOOpJUHATH 200 30BHIIIHI MeX1 MOPCHKHX 30H 3 ypaxyBaHHAM
3MiH, CHPUYMHEHHX IIJBULIEHHSIM pIiBHS MOps, IOB'S3aHUM 31 3MiHOIO
KIIiMary;

. 30. V Kongsernii Opranizamii O6'eqrannx Hariif 3 MOpChKOTO TIpaBa
a00 B iHIIUX HOPMAaxX MIKHAPOIHOTO TIpaBa HEMAE KOJTHOTO MOJIOKEHHS, SKe
0 3000B's13yBano NIep>KaBH OHOBIIOBATH KapTH CTOCOBHO BUXIiTHHUX JiHIMH,
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reorpa)iYHUX KOOPAMHAT 200 30BHILITHIX MEX MOPCHKUX 30H, a TAKOX HEMAe
JIOKa3iB MOIIMPEHO] JepXKaBHOI NPaKTHKU 1010 1boro. OTxe, IepKaBu HE
3000B's13aHI OHOBJIOBAaTH KapTH 3 YpaxyBaHHSAM 3MiH, IO BUHUKAIOTH B
pe3ynbTaTi MiIBUIICHHS PiBHSI MOpS, MOB'I3aHOTO 31 3MIHOIO KiiMmary, 0e3
IIKOJH JJIS IIUTaHb, IO CTOCYIOTHCS O€3IeKH CYIHOIUIABCTBA;

m. 32. Cepen nmepxkaB icHye mupoka minTpumia [exmaparii @opymy
TuxookeaHchknx ocTpoBiB 2021 poky mpo 30epeskeHHS MOPCHKHX 30H B
yMOBax TIJIBUIIEHHS PiBHA MOps, NOB'A3aHOTO 31 3MiHOIO KimiMaTy. IcHye
3arajibHa Jiep)KaBHa ITPaKTHKa, PO 110 CBiI4aTh 3as1BH, 110 BUCIOBIIOIOThH

LIMPOKY Ta MOCIIIOBHY MIATPUMKY 11010 30€pEKESHHS BUXITHUX JIiHIN Ta
30BHILIHIX MEX MOPCBKHX 30H, HE3B)KAl0UW Ha Mi/BUILEHHS PiBHS MOpS, B
iHTepecax MIATPUMaHHSA IPaBOBOI CTAOUIBHOCTI, BH3HAYEHOCTI Ta
nependadyBaHocTi [2].

Buxopnsuu i3 Bumie BukinageHoro, Komiciss OOH 3 mixkHapomHOTO TIpaBa
aKTHBHO BHBYAE II0 TEMY, 30KpeMa TIIyMaduTh KOHBEHILIIO0 TaKUM YHHOM,
00 BCTAHOBJICHI KOOPAWHATH MOPCBHKHX MEX Oy OCTaTOYHHMH il He
MiAIATamy nepersiny depe3 reorpadiuni 3minm. Kpim toro, y 2021 pomi
DopyM THXOOKEaHCHKHX OCTPOBIB BHIAB Jlekiaparliro, B sSKiif POTOIOCHB,
o IXHI MOpPCHKI 30HM BCTAHOBJICHI HAa3aBXAW 1 HE OyAyTh 3MEHIICHI
HE3aJIeXKHO Bix 3MiHKM OeperoBoi minii. [le mpereneHt, mo 3MiHIOE 3BUYaEBe
MDKHapOJHE MpaBo, a HOBUH MiXiJ (KU aKTHBHO BHCYBaeThcsi Komiciero
MmikHapoaHoro npasa OOH) npononye 3adikcyBaTi KOOpIAMHATHA KOPIOHIB
HA3aBXIW 3a JOTMIOMOTOK TeorpadiuHuX KOOPAWHAT, HE3aJICKHO BiJ
(hiznuHuX 3MiH Oepera, BUKJIMKaHMX BHACIIIOK IN100ATBHOTO MOTETLTiHHSL.
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B mepion 1960-x — 1980-x pp. min erinoro OOH rta IKAO 6ymo
PO3POOICHO  MiKHAPOJHO-TPaBOBI (KOHBCHIIIHHI) CTAHAAPTH IHCTHTYTY
Oesnmekn 1MBINBHOI  aBialii, cHpsMoBaHi Ha OOpOTEOY MPOTH aKTiB
HE3aKOHHOTO  BTPY4aHHs B JisIbHICTh LMBUILHOI  aBiallii. Wnerses,
HacamInepes, mpo HOpMH, 3aKp1nneH1 B Tokiichkii KOHBCHLI]I 1963 p. mpo
3JI0YMHH 1 ICSKI 1HII aKTH, 10 3/1IHCHIOIOTHCS Ha OOPTY MOBITPSHOTO CyTHA,
laaspkiit koHBeHmii 1970 p. mpo GOpoTEOy 3 HE3aKOHHWM 3aXOTUICHHSM
MOBITPSHUX cyAeH, MoHpeanbChKy KOHBEHI0 1971 p. mpo OGopoTeOy 3
HE3aKOHHUMH aKTaMH, CIIPSIMOBAaHUMH TPOTH Oe3MNeKH IUBIIBHOI aBiamii Ta
IIpoTtokon 1988 p. no Hei.

3BHYAHO, TaKWH KOHBCHI[IMHMA MexaHi3M 3a0e3lmeucHHs Oe3leKu
IUBUIBHOT aBiallil MaB HHU3KY CYTTEBHUX HEJIOJIKIB, TIPOTE BiH CTaB JI€BUM
3ac000M MiKHaApOJHO-TIpaBoBoi OopoTeOm mporn AHB. Baxaueum
CBITYEHHSM TPAKTUYHOT'0 3aCTOCYBAHHS IbOT'O MEXaHI3My €, Ha HaIll TOTJIsI,
posrisin MC OOH cmpaBu «IlutaHHsS TiiyMadeHHS Ta 3acTOCYBaHHA
MoHpeanbcbkoi KoHBeHII 1971 p. y 3B 3Ky 3 MOBITPSHUM iHIIMICHTOM Y
Jlokepbi»  (Jisiticoka Apabcoka [ocamaxepis  npomu  CnoayueHozo
Koponiscmea Ta Jligiticoxa Apabcvka [[icamaxepis npomu CnoayueHux
LImamie Amepuxu) [1, c. 19-21]. CnpaBy Oyuo ininiioBano JliBieto B GepesHi
1992 p. BignosigHo 1o 1. 1 ct. 14 MoHpeanbchbKoi KOHBEHIIIT, 3T1JHO 3 SIKOIO
OyIb-sKHii crip MDK JBoMa a00 OiIbIle JOTOBIPHUMH JEpXKaBaMH, IO
CTOCY€eThCS TIyMadeHHs abo 3actocyBanHs KoHBeHrii, skuii He Moxke OyTu
BpETyJIbOBAHMI IIISIXOM IIEPETOBOPIB, HA NPOXaHHS OHi€l 3 HHUX Oyne
mepesano 10 apOiTpaxy, i AKIIO MPOTATOM 6 MICSIB 3 JHS MPOXaHHS PO
apOiTpax CTOPOHW HE B 3MO3i MPHUUTH IO 3TOAW B NMHUTAHHSIX OpraHizarii
apOiTpax<y, Ha IpOXaHHs Oyb-sKOI 3 LIMX CTOPIH CIIip MOXe OyTH IlepeiaHo
1o MC OOH, Biamogigno no fioro CraTyTy.
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3MiCTOBHO cmpaBa NoB’s3aHa 3 moaismu 21 rpyzs 1988 p., komm
BHACJiIOK BHOyXy OomOu B Jjitaky y moBitpi Hax wmictom JlokepOi
(Ulotmanmist) Oymo 3pyiiHoBaHO JiTak peiicy PA1103 amepukaHCBHKOi
apiakomnanii «PanAm», sAKxuii BHKOHYBaB  MOJNIT 3a MAapLIPyTOM
«®Dpaakdypr-Ha-Maitai — Jlormon — Hero-Hopk». VYHachmigok 1mporo
3arunymno 270 ocio.

[Micns po3cmigyBaHHS, CHiBHO TpoBeneHoro momimiero otmanmii ta
OBP, y mucromami 1991 p. nBom rpomansHam JIiBii (CHinO6iTHI/IKy
niBiicbKuX cnenciyk0 A. Anp-Merpaxi ta JI. X. CD1Maxy) 6yno Ipes’ sIBICHO
3BHHYBAYCHHS, 30KPEMa B TOMY, IO BOHH OpraHi3yBaJld pO3MillleHHsI OOMOH
B JIiTaKy, o i npusBesno 1o karactpodu. Binnosigno, Benuka bpuranis ta
CIIIA BucyHynu HacTymHi BuMoru jao JIiBii: mepemat s cymy Beix ociO,
3BUHYBAaUCHNX Yy 3JI0YMHI; B3ITH Ha ce0e BiAMOBimaibHICTH 3a iX Mii;
HOBi,I[OMI/ITI/I Bce, mo JIiBil Bizomo npo LIeH 3710YMH, BKIIOYAIOYU IMEHA ycix
BIJIIOBIZIANIBHAX 0CI0, 1 HAZATH IOBHUM JOCTYII 10 BCIX CBIIKIB, 1OKYMCHTIB
Ta IHIIMX pPEYOBHX JOKa3iB, BKJIIOYAIOYM TEXHIYHI MEXaHi3MH, SKi
BUKOPHCTOBYBAJINCh JUISI BYMHEHHS 3JI0YHMHY; BHIUIATHTH BiATIOBIIHY
KOMIIeHcarrio [2].

Ani CHIA, ani Benuka bpuranis He yknaganu 3 JliBieto 10oroBopis mpo
eKCTpajuIlifo, i1 BOHW Hacammepen Bumaranw Bin JliBii HeraiiHO mepematu
A. Amp-Merpaxi ta JI. X. @imMaxa A7 TPOBEICHHS CYIOBOTO IMPOIIECY.
Opnak miBilickka Bimama mim mpoogoM M. Kammagi, mocuinarouuch Ha
«armocdepy nomctn», mo BuHukIa y CIA Ta Benukiit bpuranii crocoBHO
1i€i cripaBy, a Takox npaso JIiBii Ha BiacHe mepecitiayBaHHs OOBHHYBaYEHUX
3rimHo 3 MoHpeaabchkol0 KOHBeHLi€ 1971 p., BiqMoOBHIacs BHKOHYBAaTH
3a3HaudeHi Bumoru [3].

V Bignogiae Ha 11ie CIIA iniriroBaau po3risa qanoro nuranus B Pb OOH,
sika 21.01.1992 p. yxBasuna Pesontouiro 731. B Hiit Pb OOH 3acyuia BinmMoBy
JliBii B3siTM Ha cebe BiAMOBINANBHICTH 3a KatacTpody Han Jlokepbi Ta
3aKiIMKaia i 3a0e3MeunTH MOBHY W e(EeKTHUBHY BiIIIOBIIb HA 3alUTH OO
PO3CITiTyBaHHSL, JUTs TOTO 100 CHPHSTH ITOJIONAHHIO TPOOJIEMH MIKHAPOIHOTO
Tepopu3My. Pesonrormiss Takok MicTunma 3akimukK 1o AepkaB-wieHiB OOH
3aoxouyBarty ypsia JIiBii BUKOHYBaTH Lii HACTaHOBH [4].

Bigrak, y Pesomronii manoce Ha yBasi, mo JliBit Mae Buaatu
OOBHUHYBAUYCHUX Yy TEPAKTI MPOMAJISH, Micis 1 BIIMOBH 3pOOMTH II¢ HA OCHOBI
noJsioxkeHb MoHpeanbebkoi koHBeHIT 1971 p. 3romom, 31.03.1992 p., micust
TOro sK JBifickKa Bilaga He BHKoHana BuMor Pesomomii 731, PB OOH
yxBanmia OUIBII >KOpCTKY Pesomromito 748, 3acrocyBaBmm no JIiBii HIBKY
CepHO3HUX EKOHOMIYHHX Ta IHIIUX CAHKITIH [5].

V cBoix nozosax 1o MC OOH mnpotu CIIIA ta Benukoi bpuranii JliBist
Bi[3HAYaja, IO BBaxae nii nux ngepkaB 1 pesomonii PB OOH
HENpPaBOMIPHUMH, OCKUIBKA BOHHM MOPYIIYIOTh MPHUHIMI MIDKXHapOIHOTO
mpaBa, 3TLAHO 3 SKUM JKOJHA Jep)kaBa HE MOXe OyTH NpHMYIIEHA 10
eKCTpaamIlii CBOiX rpomMazsH. 3akoHonaBcTBO JIiBii 3a00poHsIE EKCTPAAUIIIO
il rpoMansH. Y M030Bax CTBEPIKYyBaloCh, mo JIiBis IMOBHICTIO BHKOHAIIa
BUMoOrd MoHpeanbcbkoi koHBeHMIT 1971 p., mepemaBmm crpaBy IO CBOIX
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KOMITETEHTHUX OpraHiB 3 METOI0 MPHUTATHEHHS IiJO3PIOBaHUX OCi0 10
BiJINIOBIJAJILHOCTI, a TOMY HE 3000B'si3aHa 1X BUIaBaTH.

VY cBoeMy pillleHH] 11040 Tomnepeanix 3amepedeHs 1998 p. MC OOH
BKazaB, 10 3000B's3aHHsA JIiBii 3a pe3omronismu Pb OOH matoTs mpiopureTne
3Ha4YeHHS repe i 3000B's13aHHIMH 32 MOHpeabChKOI0 KOHBEHIIIETO [2] B CHITY
cT. 25 (mpo miakopenHst i BukoHaHHs pimreHs Pb OOH) i ct. 103 Craryty OOH
(mepeBaxkHa cuima 3000B’s13aHp gepxkaB 3a Craryrom OOH mepen ixuimun
3000B’A3aHHSMH 32 IHIINMMH MDKHapOJAHMMH JIOTOBOPAMH).

VY xBitHi 1999 p. JliBis Bumana A. Anp-Merpaxi ta JI. X. ®imaxa s
MPOBEACHHSA CYIOBOTO TIPOLECY KOJETIEI0 MIOTIAHIACHKHX CYIUIB Y
Hinepnangax Ha xonuinHii BitickkoBiii 0a3i CIIA «Kamn 3eitct». A. Anb-
Merpaxi OyB BU3HaHHH BUHHHUM 1 3aCy/DKEHHH 0 TOBIYHOTO 1M030aBICHHS
Bouti, Tomi sk JI. X. ®imax OyB Bu3HaHUH HeBUHHHM [2]. A. Amp-Merpaxi
YTpUMYBaJI B MIOTIAaHACHKIH B's3ummi «I'piHok», y 2009 p. 3BUIBHIWIHA B
3B'A3Ky 3 pakoM mpoctaty, a B 2012 p. Bin nomep. Y 2003 p. JliBis Bu3Hama
BIJMOBINAILHICTS CBOiX TPOMajsH (ane He JepikaBH) 3a BHOYX JiTaka.
BignoBimHo mo yromu Mmik npeacraBHukamu JliBii, Bemukoi bpuranii Ta
CIUA, JliBis BUILIaTHIAa POAMHAM KOXKHOTO i3 3arubmux mo 10 miuH gom.
CIIIA B 00MiH Ha MOBHE 3HATTS CKOHOMIYHMX CaHKIiN. Pe3omromis 7868 mpo
3HATTS caHKLii yxBaneHa Pb OOH 12.09.2003 poxky [6].

Taxum 4nHOM, cynosa crnpasa Jlokepbi crama KIACHYHHM TPHKIAIOM
MPaKTHYHOTO  3aCTOCYBAHHS po3pobnennx y npyriii momoBuHI XX CT.
KOHBCHIIHHX HOpM YHIBEPCAIILHOTO XapaKTepy, CHpSIMOBAHUX Ha 3aXHCT
IIUBUIHHOI aBiamii BiJ aKTiB HE3aKOHHOTO BTPYYaHHS B ii JisSUIBHICTS.
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OVERCOMING GAPS IN CIVIL LEGISLATION BY MEANS OF
JUDICIAL LAW-MAKING: PERMISSIBLE LIMITS AND LEGAL
POSITIONS OF THE SUPREME COURT

HHOAOJIAHHSA IMPOI'AJIMH Y HUBIVIBHOMY 3AKOHO/JJABCTBI
3ACOBAMM CYJIOBOI TPABOTBOPYOCTI: JTOITY CTUMI
MEXI TA IIPABOBI IIO3UIIIi BEPXOBHOI'O CYY

Zavalniuk S. V. 3aBaabHiok C. B.
Candidate of Law, Associate Professor, KAHOUOam 10pUOUYHUX HAYK, OOYEHM,
Associate Professor at the Department of doyenm Kagedpu npueamHo2o npasa
Private Law Hayionanvnuii ynieepcumem
National University "Odesa Law «Ooecvka 1opuduyHa akademisy
Academy" M. Ooeca, Vrpaina

Odessa, Ukraine

JluHaMika CyCHiTPHHX BIJHOCHH B YMOBaX BOEHHHX BHKIHUKIB Ta
€BPOIHTETPAIIITHOTO KypCy NepKaBM 00 €KTUBHO BHITEPEIKAE MOMIIUBOCTI
MapJIaMeHTChKOI Tmporeaypu. HacmigkoMm cTae MpOrajrHHICTh IUBITEHOTO
3aKOHOJABCTBA — BIJCYTHICTh, (parMEeHTapHICTh abo CynepedInBiCTh
HOPMAaTHBHOI'O BIOPSAKYBaHHS CYCHUIBHUX BiTHOCHH. 32 TaKUX YMOB TATap
OIICPATUBHOTO pC€aryBaHHA Ha HOPMAaTHBHY HeI[OCTaTHiCTB nepexoauTsb 10
CyIoBOi BIaad, M0 aKTyali3ye OCMHCICHHS (CHOMEHY CyI0BOI
MIPaBOTBOPYOCTI Ta OKPECIICHHS 11 JOIyCTUMUX MEX.

JleranbHo1 fediHilii cyIIBCbKOro NPaBOTBOPEHHSI YHHHE 3aKOHO/IABCTBO
HE MICTHTb, a JOKTpUHAIBHI OLiHKHY pi3HAThCs. C. llleBuyk posrisaae Horo sk
0cOONMBUIT PI3HOBHI NPaBOTBOPYOI MisUIBHOCTI, 3/AIHCHIOBAHOI CYAOM Yy
MOEJHAHHI 3 MPaBO3aCTOCOBHOIO Ta  IHTEpIIpeTaliiHOI0  (QYHKIISIMH,
pe3ysbTaTh SIKO1 BTUTIOIOTHCSA y MPABOIOJIOKEHHSIX MOTHBYBAIBHOI YaCTHHU
pimenns [7, c. 548-549]. M. KoztoOpa BBakae MpaBOTBOPUHII €JIEMEHT
IMaHEHTHOIO BJIACTHBICTIO TIPABOCYAIS, aJKe KOHKpETH3alis aOCTPaKTHHX
MPUIHCIB MO0 OOCTaBUH CIIPaBH HEMOXKJIMBA 0€3 TBOPUOrO BHECKY CyIi, a
IHHICHAM MIpHJIOM MEX TaKol TisUTbHOCTI BU3HAE TpaBa JIIoIuHH [3, ¢. 41].

OnocepenkoBaHa JETITHMALIS I[bOTO IHCTHTYTY BimOyjacs BHACIIIOK
pebopmu mpaBocymns 2016 poky Ta OHOBICHHS MPOIECYATbHOTO
3akoHonmaBctBa 2017 poxy. 3abopoHa BIIMOBIATH Yy PO3IVIAL CIpPaBH 3
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MOTHBIB  BiZICYyTHOCTi, HEMOBHOTH, HEYITKOCTI YW CYINEpewINBOCTI
3akononasctBa (4. 11 cr. 11 I'TIK Ykpainu [1], 4. 10 ct. 10 HIIK Ykpainu
[6], 4. 4 cT. 6 KAC VYkpainu [2]) pa3oM i3 3aKpilJIeHHSIM aHAJIOTI 3aKOHY 1
aHaIorii mpaBa GakTHIHO 3000B’s3y€ CyIl CAMOCTIHHO BiJIIYKATH MPAaBHIIO
Juis BupimieHHs criopy. CBoeto ueproto, 4. 5 cr. 403 LIIK Vkpainu [6]
ynoBHOBaXxxye Bemuky Ilamaty BepxoBHoro Cyay po3risgaTd CIpaBH, IO
MICTSTh BHKIIOYHY IPAaBOBY IpoOieMy, 3aajs PO3BUTKY IpaBa Ta €IXHOCTI
mpaBo3acTocyBaHHs. Sk 3a3Hauae J{. SIcMHOK, Taka mpoOiiema mocrae came
TaMm, A€ NpOTrajJHMHU HaOyBalOTh BHIVIAY BIJICYTHOCTI, HENOBHOTH 4H
apxaiynocri HopM [8, c. 101-102].

Peanizanito mpaBotBopuoi QyHKIii imocTpye mpakTuka Bemukoi [lamatn
BepxoBroro Cyny. Y mocranosi Big 23.06.2020 y cnpasi Ne 909/337/19
BU3HAHO JIOIyCTHMHUM YPETYJIIOBAHHS CIIOPY 33 aHAJIOTIEI0 3aKOHY 3 OTIOpPOI0
Ha 3arajibHi 3acaan 3akoHonmaBctBa [5]. [ToctanoBoro Bix 08.06.2022 y crpasi
Ne 2-591/11 mipTBep/pKEHO, IO IHCTUTYT aHANOTIi chOpMyBaBCS B TOKTPHUHI
3a7l0Bro 110 Horo ¢opmamizalii, a BiICYyTHICTh Y MpPOLECYATbHUX KOAEKCaxX
MOJI0>KEHb IPO TPOLIECYaTIbHY aHAJIOTIIO He MIEPEIIKoDKaE 1i 3acTocyBaHHIO [4].
Bigrak kacamiiiHa iHCTaHIIS  (QakTH9IHO  «HIOOYIOBYe» TpaBo, a
Koncruryniitanit Cyn Ykpaiau 3aiHCHIOE HEraTHBHY IIPaBOTBOPYICTE.

BoaHouac cynuiBcbke MPaBOTBOPEHHSI HE € OE3MEXHUM. Y3aralibHEHHS
JIOKTPMHH Ta TIPaKTHKH JIO3BOJSIE OKPECIUTH CHUCTEMY HOrO MEX:
YHIBEpCAIbHUM I[IHHICHUM OpPIEHTHPOM BHCTYMAIOTh IpaBa JIIOJUHH; IIPU
3allOBHEHHI IpOTaJMH MEXEI0 € IHTepIpeTaiiss 3araJbHUX 3acaj
3aKOHO/IABCTBA y IUIOMIMHI KOHCTHTYI[IMHUX NPHHIMINB; TIyMadeHHsS HOPMHU
HE MO’KE BUXOJIUTH 32 TOPH30HT il 3MiCTOBHO-IOPHANYHOI CYTi; aHAJIOTis paBa
oOMexeHa OyKBaITBHUM 3MICTOM 3aralbHAX 3acajl 3aKOHOABCTBA, MPUHIIHITIB
IpaBa Ta CIOCO0IB 3aXHCTY; MIKraly3eBa aHAJIOTis IOMYCTUMA JIMIIE B MEXax
3MICTOBOi CyMICHOCTI 3acaj BIANOBIIHHMX Taly3ei; po3B’s3aHHS BUKIIIOYHOT
MPaBoOBOI IPOOIEMH Ma€ y3ToKyBaTHCS BOTHOUAC 13 TATy36BUMH 3acajaMH Ta
KOHCTUTYIIITHUMH ITPUHIUNIAMH.

OTxe, Cy10Ba IPABOTBOPYICTD MOCTAE 00’ EKTHBHO 3YMOBIICHUM SIBUILEM,
sIKE BHUKOHYE KOMIICEHCATOPHY (YHKI[IO II0J0 MPOTAIUH Yy LUBUILHOMY
3aKOHOJNABCTBI YKpaiHW, TapaHTye€ NpPaBOBY BH3HAUEHICTh 1 HaOImKae
HAI[lOHAJIbHE MPABOCYISA IO 3arajlbHOEBPOICHCHKOI TEHACHIT 30JIMKCHHS
KOHTUMHEHTAJIbHOI Ta INpeLeNeHTHOI Moxeneil. llepcrniekTuBHUM BUIaeThCs
3aKOHOJIaBY€ YHOPMYBaHHS HOHSTTS, (POPM 1 MEX [[bOTO IHCTUTYTY.
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P03BUTOK HapKOMOJITHKA € OJHUM i3 BaKJIMBUX 3aB/aHb, TTOCTABICHUX
€pporreiicekum Coro3oM mepen Ykpainor. OmHOYACHO i3 UM, HEOOXITHO
BiJI3HAYNTH, 1[0 CHCTEMa 3aXOliB, SIKa Ma€ OyTH CIIPSIMOBaHAa Ha BUPIMICHHS
TaKOTrO 3aBIaHHA Ma€ BKIIOYATH CTBOPCHHS IPEBEHTHBHHUX CIIOCO0IB
3a0e3nmeueHHs] peamizamii MONITHKA OOpOoTROM 3 HE3aKOHHHM 00irom
HApKOTHYHUX 3aco0iB. 30KpeMa II€ CTOCYEThCS BH3HAYCHHS IIUIAXIB
3ano0iraHHs  KpUMIHAJIBHUM  MPABONOPYIIEHHSM, 10  BYHHSIOTHCS
MEIUYHUMHU TpaniBHUKaMd. OJHUM 13 TakuX MPOTHIPAaBHUX [isHb €
He3aKOHHA BUJaya pelenTa Ha MpaBo Npua0aHHs HApKOTHYHHUX 3aco0iB abo
TICUXOTPOITHUX PEYOBUH.

Cxsasennst Ctparerii Jep>kaBHOT HAPKONOJIITUKY Ha riepion 10 2030 poky
Ma€e Ha MeTi NOMyJISIPHU3aLIiIo 30POBOT0O COCO0Y XKHTTS, 3SMEHILICHHS ITOTUTY
Ha HAPKOTHYHI 3aC00H, IPOTHUIiI0 HE3aKOHHOMY 00ir'y HApKOTHYHHX 3aC00iB,
NICUXOTPOITHUX PEYOBHH, IX aHAIOTB 1 MpeKypcopiB, eQeKTUBHUN
emieMIONOrIYHMI HAIJISA, a TaKo)K HaJaHHS SAKICHHX MEIWYHUX Ta
COLiabHAX MOCIYT 0CcO0aM, sIKi iX B)XHBAlOTh, BIIOCKOHAJICHHS MOPSAKY
3HUIICHHS  HApKOTHKIB, Y3TO/DKEHHS CHCTEMH TIepeladi  3pasKiB
KOHTPOJIbOBAaHUX DPEYOBUH, Ta 3aTBEPKCHHSA OIEpaliiHOrO IUTaHy 3 ii
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peanizanii Ha 2025-2027 p. poku, BU3HAYEHOI K O/11H 13 3aX0/iB Y JloposkHil
KapTi 3 MMTaHb BEPXOBEHCTBA Ipasa [1].

VY IOKyMEHTi OOHHM i3 e(EKTHBHHUX 3aXOIB BU3HAYCHO IMILICMEHTAIIII0
HallKpamux MDKHApONHUX PEKOMEHIAI Ta JOBEACHUX MPaKTHK
3armo0iraHHs BXKUBAHHIO HAPKOTUYHUX 3aC00iB, IICHXOTPOITHUX PEUOBHH 0e3
MEIUYHHUX I[TOKa3aHb JI0 HAI[iOHAJLHOTO 3aKoHOJaBcTBa [2]. V 1inomy
MIATPUMYIOYH TaKWH 3axill, HEOOXiTHO BiJ3BHAYWTH, MO0 HA TPAKTHIN IS
iHIIlIaTHBa MOX€E TPU3BECTH IO 3POCTaHHS KUIBKOCTI BHITAJIKiB HE3aKOHHOI
BUJIa4i pelenTa Ha MpaBo TNpHIOAaHHA HAapKOTHYHUX 3acoliB  abo
MICUXOTPOITHUX PEYOBUH.

Amnaniz craructyHOi iHQopMmanii, BukianeHoi Ha caiiti  Odicy
['eHepaIbHOTO MPOKYpPOpPA HA/IAE TiACTABY JUISl BUSIBICHHSI CYMHIBHO 3HAYHOTO
3HI)KEHHS KUTBKICHOTO ITOKa3HUKA B OCTaHHI 1Ba poku. Tak, y 2020 pori Oyio
o0mikoBaHO 127 KpHMiHABPHUX IPaBOIOPYIIEHB, ependadeHnx cr. 319 KK
VYxpaian, y 2021 poni — 751,y 2022 pomi — 792, y 2023 poui — 398, y 2024 poi
— 15, cranom Ha TpyneHs 2025 poky Oyino oOdiKOBaHO § KpHUMiHATBHHUX
npaBonopyIiens, nependoadennx cr. 319 KK VYkpaian [3]. JocmimkeHHS
MMOTOYHOI TPAaBOTBOPYOI MISTIBHOCTI, a TaKOX [isSUTBHOCTI TPaBOOXOPOHHUX
OpraHiB J03BOJISIE CTBEPDKYBATH, IO 32 OCTaHHI JIBa POKH OYJIO JIMIIE pa3
BHeceHO 3MiHM JI0 caHkiii u. 1 ct. 319 KK Vkpainu, a came — nokapanHs y BUJI
aperITy 3aMiHeHO Ha MpoOarifHuii Harsa. bimbiie >xogHMX 3MiH, sKi O
JTO3BOJIMJIA HACTIIBKA C(EKTUBHO 3HU3UTH KUIBKICHHH TTOKa3HUK TaKHUX
CyCHiTbHO HeOe3neuHuX JissHb He Oyno BusBleHO. HaBeneHe Hamae mincraBy
NPUITYCTHTH, 110 OCHOBHOIO INPUYMHOIO € 3POCTAHHS BHUIMAJKIB JAaTEHTHUX
KpPHUMIHAJIBHUX TIPAaBOIOpPYIIEHb, ependaueHnx ct. 319 KK Ykpainu, a Takox
30UTBIIICHAST YaCTOTH BUHECEHHS BHUIIPABIYBAIFHUX BHUPOKIB. AHANI3 CYIOBOI
NPaKTUKK IO/I0 TPUTATHEHHS JI0 KPUMIHAIBHOI BiJIOBIZAIGHOCTI 32
BUMHCHHS TAKUX TMPOTHIPABHUX [iii CBiJYUTH MpPO T, MO OCHOBHOIO
po0IIEMOIO CTa€ AOBENICHHS HASTBHOCTI KOPHCIMBOTO MOTHBY.

Pazom i3 TuM, OKpiM BKa3aHOTO MOTHBY Yy JHMCIIO3HIN KPUMiHAIBHO-
MPaBOBOT HOPMHU MepeAdaueHO TAKOXK «iHIII 0COOUCTI iHTepec». [To-nepie,
«IHII 0COOMCTI IHTEPECH» — TOBOJII OLIIHOYHE MTOHATTS, OCKUIBKH, (PaKTHUHO,
y Oyap-IKOMYy BWIaIKy, KOJM o0co0a BYMHSAE YMHCHE KpHUMiHAJIbHE
MPaBONOPYIICHHS B3arami Ta misHHsA, nepegdadene cr. 319 KK VYkpainu
30KpeMa BOHa Ma€ OCOOMCTMH MOTHB; YMHCHHUX Ta HEBMOTHBOBaHHX
KpUMiHaJIbHUX ITPAaBOINOPYIIEHb HEe Moxke OyTH amnpiopi. [lo-apyre, Bugaerbes
CKJIaJIHUM MEXaHi3M JIOBE/ICHHS HassBHOCTI ITPUYNHHO-HACIIIKOBOTO 3B’ 3Ky
MiX HE3aKOHHOI BHJIAYCI0 PElEnTa Ha IMPaBO NPUAOAHHS HAPKOTHYHIX
3ac00iB 200 TICHXOTPOITHUX PEUOBHH Ta MEBHUM «OCOOHUCTHM IHTEPECOM»
MEIWYHOTO TIPAIliBHAKA, KU 11€ BYNHUB.

Jo mporo » TakoX BapTO 3a3HAYMTH, IO B yMOBaX iHTEHCH}iKaril
HApKOTOJITHKH, 30KpeMa CHpOIIEHHS AOCTYIY HapKO3aJeKHUX OCi0 I0
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MEIMYHOI  JONOMOTM  BHIA€THCA  JOLUIBHUM  CTBOPUTH  HaJIEXHE
KpUMiHaJIbHO-IIPABOBE 3a0€3eUeHHs, 30KpeMa — IIUIIXOM BHECEHHS 3MiH 10
4. 1 c1. 319 KK Ykpaiau, Ky BUIAETHCS TOMITHHAM BHKIACTH TAKAM YHHOM:
1. Hesaxonna euoaua peyenma Ha npaso npuoOaHHs HAPKOMUYHUX 3AC00i8
ab0 NCUXOMPONHUX PEUOBUH — KAPAEMBCSL...

BuxrodeHHsI BKa3iBKH Ha HasBHICTh KOPHCIUBOT0/OCOOMCTOIO MOTHBY
BYMHEHHS TAKOTO MPOTHUIIPABHOTO JiSHHS HAIACTh MOXKJIMBICTH OXOIUTHU BCl
BUIIAJIKU HE3aKOHHOT BHJAa4l TAaKUX PEIENTiB MEANYHUMU MPALliBHUKAMH, &
TaKOX 3HU3UTH JIATCHTHICTh HapKoMaHii. OKpeMo HEOOX1/IHO BiJ3HAYHTH, 1110
(hakTHYHO Take KpHUMiHAJIbHE PABONOPYIIEHHS HE TOTpe0y€e BHOKPEMIICHHS
MOTHBY, OCKUIBKM BOHO Mae€ ITiIBUIIEHUH CTYIIIHb CYCIIJIbHOI HeOe3MeyHOCTi,
MOB'SI3aHUM 13 TTOPYLIEHHSIM MEIUYHUM MpaliBHUKOM HHU3KU 3aKOHOJABYMX
Ta Mi3aKOHHUX HOPMaTHBHO-TIPABOBHX aKTIB.

OxpiM IIHOTO BapTO TAKOXK MEPErSITHYTH BHIU Ta PO3MIpU MOKapaHb Ta
KBaJTi(hiKyI09i O3HAKH TOCIKYBAaHOTO KPHMIiHAIBHOTO TIPaBOMOpYIIIeHHs. B
yMOBax MigBUIICHHS €()EeKTUBHOCTI HAPKOIONITHKHA Ta 13 ypaxyBaHHIM
MDKHapOIHUX Ta €BPOIMEHCHKUX PEKOMEHMIAIlId BHIAETHCA 3a JIOIIbHE
PO3TIITHYTH MOXUIMBICTh JTOTIOBHEHHS CaHKIil 4. 1 cT. 319 TakuM BHIOM
TTOKapaHHsl SK Mo30aBieHHs BoJjii. Ilo-mepime, HEOOXiTHO BiI3HAYUTH, IO
PO3MipH BCiX BHIIB IIOKapaHb, epeadaucHux 4. 1 ¢T. 319 € HeoOrpyHTOBAHO
HU3BKUMH. SIKIO MEIUYHUI NpAI[iBHUK BYMHSE TaKe TISHHSI, BIiH CBIIOMO
COpHUSE MPOJOBKCHHIO HAPKOTH3aIlil HACCNCHHS, IO €, SK MIHIMYM,
MOPYIIEHHSAM MpoQeciiiHOT €THKH, a IK MAKCUMYM — Ma€ CepiO3HUI BIIMB Ha
(i3nyHMiA, TNCUXIYHMHA Ta MOpPAJbHUI PO3BUTOK CYCHUIBCTBA. ToMy,
BUJIAETHCS, 110, HaNpHKiIan, mrpad A0 CIMAECATH HEONOAaTKOBYBAaHHX
MIHIMYMIB JOXOMIB TPOMaJsfH UM TPOMAJICHKI POOOTH Ha CTPOK BiJ CTa
IIICTAECSTH JI0 ABOXCOT COPOKa TOJMH HE € CHIBPO3MIPHUMHM IIKOJI, SKY
MOKe OyTH CIIPUYNHEHO TAKUM MPOTHIIPABHUAM JiSTHHSIM.

[o-gpyre, y KpHUMiHAIBHO-TIPABOBIH HOPMiI TOPYIICHO JIOTIKY
BCTAaHOBJICHHS BHIIB Ta pO3MIpiB TMOKapaHb s OCHOBHOTO Ta
KBai(hikoBaHOTO CKJIaay — y 4. | BiICYTHE MOKapaHHsS y B[ M030aBICHHS
BOJI, @ Y 4. 2 — BOHO mependaueHo CTPOKOM Bia JABOX 1O IT'SITH POKIB Ta €
Oe3anpTepHaTUBHUM. OTXKE, gudacmvcs 3a OoyinvbHe 0 4. 1 nepeddauumu
Maxi noxkapauus K NpodayiiHuil Ha2is0 HA CMPOK 00 MpboX POKis, abo
00OMEINCEHHAM 80 HA MOU CaMutl cmpok, abo no36asneHHIM 60Ji HA CIMPOK
00 080X POKi6, 3 N030AGNEHHAM NPAsA 0OIUMAMu NEeGHi NOCAOU YU 3AUMAMUCS
Ne6HOI OUANLHICINIO HA CMPOK 00 MPbOX POKIE; 015 Y. 2 no30as1eHHAM 601
Ha cmpok 8i0 080X 00 n'smu poKie 3 no30asieHHAM NPasa ooimMamu neeHi
nocaou 4y 3aUMAamucs Ne6HoI0 OisIbHICIIO HA CIMPOK 00 N SIMiL POKIG.

JIOIUTBHAM TaKOXX BUOAETHCS BCTAHOBUTH KBalli(iKyIOUOIO O3HAKOIO
BYMHEHHS TAKOTO MPOTHIIPABHOTO HisHHS OO KiHKH, sIKa 3aBilOMO IJIS
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CYTHICHUX HPOSIBIB MaTepiabHOI 1 MPOLeCyalbHOI CTOPOHH X MisSUTBHOCTI, a
TaKOX 3PO3YMUIOCTI IIMPOKIA rpoMajachKOCTi ii 00yMOBIEHOCTI, 3MicTy 1
CEHCY; IPOSIBIISIETHCS B TOMY, III0 OKPEeMi TpOMaJITHH Ta/a0o0 TPyIIH JIIOIeH, Ha
SIKi TIOIHMPIOIOTHCS a00 SKUX TaK UM 1HAKIIE CTOCYIOThCS pilmeHHS abo mii
JIepKaBy, MAIOTh OyTH SKHANTIOBHIIIEe 00i3HAHI 3 HIMH 1 THM, B SIKHH CTIOCIO
BoHH OynyTte 3miiicaeni [1, c. 37]. 1. B.IlonoB, Ha mincrtaBi aHamizy
TEOPETHYHUX MIpKyBaHb CYYaCHHX HAYKOBI[iB, HOPMAaTHBHOTO 3MICTY
MOJIOKEHh OKPEMHX aKTiB 3aKOHOJABCTBA YKpaiHM Ta €BPOIEHCHKOTO
migxony, cpopMyBaB BHUCHOBOK IIPO T€, WO BIAKPHUTICTH Yy JiSUTBHOCTI
cy0’exTiB myOdiyHOT CiykOM € 3araJibHUM  MPUHIUIOM  iXHBOTO
(yHKIIOHYBaHHS, SKWH BU3Ha4ae: 1) MoBHe mepen0adeHHs BHYTPILIHIM
3aKOHOJIAaBCTBOM IIOJIOKEHb, OCHOB MisJIBHOCTI, MeEpesiKy NOBHOBa)XEHb,
CTPYKTYpH, 3aBIaHb Ta (yHKOIH 3 MOJanbllol0 Jeranmizamielo (3a
HEOOXiTHOCTI) B MOJOXXEHHAX IiJ3aKOHHUX HOPMAaTHBHO-TIPABOBHX AaKTiB;
2) AOCTYI TPOMaISH 0 ITyOIigHOI CITy>KOH, IKAH MOXKE OYTH K aKTUBHUM —
mpaBo OyTH Cy0’€KTOM MyONigHOI CiyXOH, Tak 1 TAacCHBHUM — IIPaBO
3BEPTATUCh 0 IyONidHOI CiTy’KOW, OTpHUMyBaTH HEOOXimHy iH(popMariro,
OTPUMYBATH IIOCHYTH TOmIO; 3) 3BITHICTH IyOmiuHOi CiyX)0M mepen
IPOMaJSIHCHKHM CYCIIUIBCTBOM y BCTAaHOBJIGHOMY 3aKOHOM HopsiaKy. Ha Ham
MOTJISIT, CAMe TIACHICTD SIK OJIMH 3 SJIEMEHTIB BIAKPUTOCTI BiZ0Opakae acreKT
3BITYBaHHS TIPO pe3yJNbTaTd [isUIHOCTI MyONiuHOi CciayxOu mepen
IPOMAJICHKICTIO, TOZAlI SK TMPO30PICTh TapaHTy€ 3aralbHUA MigXiJ 10
(yHKIIOHYBaHHS MyOJivHOI CITykOu, sKa MOBHHHA OyTH JIOCTYIHOIO Ta
3pO3yMiJIOI0 Yy CBOiH cucreMi (QYHKUIOHYBaHHS Uil TpoMajsH [2].
M.B. Benrep 3ayBaxye, 10 BIAKPUTICTb SIK €JIEMEHT LIMPOKOTO PO3YMiHHS
NPUHIOUIYY TPO30pocTi mependavae Oe3mOCepeHI0O MOJIMBICTE OyAb-sKOi
0co0M y BCTAaHOBICHHU CTOCIO Oe3mocepeIHbO OTpUMATH IH(GOPMAIIIIO IIPO
JUSUTBHICT OpraHy Jep>KaBHOI BIIJM YU OpPraHy MiCLIEBOTO CAMOBPSITyBaHHS.
Vnerscs, wacammepen, npo (akTHYHy JOCTYIHICTH TIPOMAJISHMHA [0
BiINOBigHOI iHQOpMAIli, IO pO3MIMIYETECS y BIIKPHUTOMY IOCTYTI,
HaNpHKiag, Ha iHpOpMaliiHMX cTeHaaX, ogiliiiHoMy BeO-caiiTi opraHy
Biagu, y oQiuiifHOMy JpyKOBaHOMY BHIAHHI, IHIIMX 3aco0ax MacoBol
iHpopmamii Tomo. M. B. Benrep narosiomrye i Ha TpaKTHYHOMY acIeKTi —
Oe3nocepeIHbOMY OTpuMaHi iHpopMamii 3 meprromkepena. ToOTo,
MOXIIUBICT TPOMaJsiH OyTH NpPUCYTHIMH Ha 3acCilaHHSAX OpraHy BJIajH,
Hapazax, ciyxaHHsax Tomo. To/i BUMOra BiIKpPUTOCTI Ma€ PO3IIISIATHUCh ITiJ
KyTOM 30pY MOXJIMBOCTI (DaKTHYHOTO JOCTYIy OCOOHM A0 HPUMIIIEHHS
OpraHy B, MOKJIMBICTb O3HAHOMJICHHS i3 CTEHOTpaMaMH, IPOTOKOJIAMH,
aymio- Ta Bimeo3ammcamu 3acimanb Toimlo [3]. OTxe, 3a3HaYCHE BUIIE Ja€
3MOTY [IiHTH JO BHCHOBKY, IO IPO30OPICTh 1 BITKPHUTICTh IiSUTBHOCTI
myOmiyHOi agMiHiCTparii € HeoOX1THOI YMOBOIO €(pEeKTHBHOI B3aeMOJII 3
Mefia-opraHizalisiMi Ta MDKHAPOIHUMH IHCTHUTYILISMH, OCKIJTBKH BOHH:
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3a0€3MeYyrOTh TOCTYII IO CBOEYACHOT, TOBHOI Ta TOCTOBiIpHOI iH(opMaIlii, mo
€ OCHOBOI TpOodeciiHOi MisTIBHOCTI Mellia Ta O00'€KTHBHOTO OIIHFOBAHHS
OUSTIBHOCTI  JIepyKaBH ~ MDKHApPOJHUMH — TNApTHEpaMH;  3MCHIIYHOTh
iHpopMaIliifHy acHUMeTpir0 MDK BIAQJ0I0, Media Ta CYCIUIbCTBOM,
MIHIMI3yI09Md pU3WKA BUHUKHEHHS YYTOK, MAHIMyIALIN 1 Ae3iH(opmartii;
(opMyIOTH TOBipy 10 oOpra”iB myOmigHOi aaMiHicTparmii, ©e3 sKoi
mapTHepchka  B3aeMOAis  (aKTUYHO  HEMOXUIMBA;  3a0e3medyroTh
nependavyBaHICTh 1 PEryJspHICTh KOMYHIKaIlii, [0 CIIpHsS€E TEPEXOmy Bil
CUTYyaTUBHUX KOHTAKTiB JO CHUCTEMHOI CHIBIIpalli; CTBOPIOIOTH YMOBH IS
e(eKTUBHOTO 3BOPOTHOTO 3B'A3KY, KOJIM MeJia Ta MIDXHApOIHI 1HCTHTYIT
MOXYTb HE JIMIIEe OTPUMYBATH iH()OPMAILilo, a i BIIMBATH HA BJJOCKOHAJICHHS
YIpaBIiHCEKUX pilIeHb Yepe3 peKOMEHHalii, eKCHEepTHI BUCHOBKH Ta
MOHITOpUHT. TakuM YWHOM, MiIBUILEHHS PiBHS MIPO30POCTi Ta BIAKPUTOCTI
ISUTBHOCTI  CyO0'eKTiB  TyONiYHOI  agMmiHicTpamii Mae TmepemdadaTw
(hopMyBaHHS CHCTEMH IPOAKTUBHOI KOMYHIKallii, 10 3a0e31e4ye CBOEYacHe,
MOBHE Ta JOCTOBipHE iH(QOpPMYBaHHA Melia-OpraHi3aliif, Mi>KHapOIHUX
IHCTHTYHIH 1 TPOMAACHKOCTI MPO MiSIBHICT OpraHiB MyONiYHOI BIIAAH,
MPOIIECH TPUHHATTS YNPaBIIHCHKUX PIMICHh Ta PE3yNbTaTH iX peaizarii.
BaxnmBHMH CKIIaJOBUMH LBOTO MPOLECY € PO3IHPEHHA IOCTYIy [0
nyOnivHoi iH(opMaii, cucreMaruuHe ONPHIIOJHEHHS BiJKPUTHX NAHUX,
3a0€e3MEUYeHHs] PEryspHOro diajory 3 MpeACTaBHUKAMH Media Ta
MDKHapOJHHMX — OpraHizaiii, TpOBeACHHS MyONiYHUX  KOHCYJbTaIlii,
npec3axo/iB i OpudiHTiB, a TakoX CTBOPeHHS HU(POBUX IIATHOPM ISt
OlepaTHBHOIO OOMiHY iH(OpMaIli€l0 Ta OTPUMAaHHS 3BOPOTHOTO 3B'SI3KY.
BonmHowac mifBMINEHHS BIJKPUTOCTI TOBMHHO IepeadayaTd He JIMIIe
iHpOpMAIIiHY OCTYIHICTb, a ¥ IHCTHTyLiliHe 3a0e3MedYeHHS B3aEMOJIl
IIISIXOM  3aIPOBA/DKEHHS  MPO30PHX TPOLENyp KOMYyHIKamii, YiTKHX
cTaHmapriB  iHdopmaniiiHoro oOMiHy, MeXaHi3MiB TPOMAaJIChKOTO Ta
MDKHApPOJHOTO MOHITOPHHTY, a TaKOXX KOHCYJIBTATHBHHX IUIaTdopm, sKi
CIPUATUMYTH BUPOOJICHHIO CIUTFHHUX IIAXOIB IO BHUPIMICHHS aKTyallbHUX
MUTaHb.
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Bimmosimao mo 3akony Yxpainu «IIpo OcHOBHI 3acamm (CTpaTerito)
JIep>KaBHOI EKOJIOTIYHOI TONITHKM YKpaian Ha nepiog no 2030 poky»
BCTAHOBJIIOIOTHCSI TaKi OCHOBI 3aCa/Jy PETiOHATBHOI €KOJIOTIYHOT MOMNITHKH,
0 MalOTh BPaxOBYBATH OCOOJIMBOCTI COIIANBHO-EKOHOMIYHOTO PO3BUTKY
perioHiB YKpaiHu, piBeHb TEXHOT€HHOTO HABAaHTAKCHHS OKPEMUX TEPUTOPIi.
3ams peanizaiii Bumor 3akony Ykpaiuu «IIpo OcHOBHI 3acaau (CTpaTeriio)
Jiep >KaBHOT €KOJIOr YHOT NoiTHKY YKpainu Ha nepion 10 2030 poky» Oyio
po3po0IeHO HAIiOHANBHI IUTAHU Mif, MO0 MAaioTh OyTH BIPOBa/KEHI Ha
perioHanbHOMY piBHI. 3aranpHoo ineero 3akoHy Ykpainu «llpo OcHoBHI
3acany (CTpaTerilo) Aep)KaBHOI €KOJIOTTYHOT MOJMITUKY YKpaiHH Ha nepion 10
2030 poky» € akTHBi3allisl MPOIECIB 13 3MIHCHEHHS JAeleHTpaTizarii
3aificHeHHsT QyHKUIN Jep)kaBH, € BaXJIMBE 3HAUCHHS MAIOTh BiAirpaBaTh
OpTaHH MiCLIEBOTO caMOBpsiyBaHHs [1].

Ho cy0’exTHOro ckiamy MexaHismy peanizanii Crparerii nep)kaBHOT
eKOJIOTIYHOT TOMTHKH YKpainu Ha mepion mo 2030 poxy BimHOCATHCS:
aZMiHICTPaTUBHI OpraHM; 3aCO0M Ta IHCTPYMEHTH; EKOHOMIUHE Ta (piHaHCOBE
3a0e3neueHHst JOCATHEeHHS nijiei CTaioro po3BHUTKY.
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Bingrak BaxkiMBe 3HAUEHHS B MEXaHi3Mi IMyOJIIYHOrO aaMiHICTpyBaHHS
pETiOHAIbHOIO E€KOJIOTIYHOIO IOJITHKOIO 3aliMaroTh IHCTPYMEHTH HOTO
peaitizartii.

B cydacHMX HayKOBHX pO3pOOKaX BXKUBAHUMH € 3aCTOCYBaHHSI
BIATIOBITHOTO KATErOPiaIbHOTO PsAy, IO CKIANAETHCS 13 BHKOPHCTAHHS
TaKWX IIOHATH, SK: «IHCTPYMEHTH JEp)KaBHOI IOJITHKH», «IHCTPYMEHTH
MeXaHI3My aJMiHICTPATHBHO-TIPABOBOTO  3a0€3MEUYCHHA», «HOPMATHBHI
IHCTPYMEHTI», «IHCTPYMEHTH YOI YHOTO aJIMiHICTPYBAaHH), I HCTPYMEHTH
peanizamii», «IHCTPYMEHTH pETiOHANBHOI MONITUKH», «IHCTPYMEHTH
HOPMaTHBHO-IIPABOBOTO PETYJIIOBaHHsD. JlOCIIIKEHHS BU3HAUSHHS X 3MICTY
OyI10 IpeMeTOM HayKOBHX PO3POOOK IPECTaBHHUKIB TAKMX Ially3eBUX HAYK,
K HayKW aJMIHICTpaTHBHOTO IIpaBa Ta MPOLECY, HayKH ITyOJIiYHOTO
aJIMIHICTpyBaHHS Ta yNpPaBJIiHHS, TEOpil Jep)KaBy 1 Ipasa, IOCHIIKEHb, 10
NPOBOJATECS B MEXaX CKOHOMIUHHX Tally3eBHX HayK (30KpeMa, HayKu
SKOHOMIKH TPHPOJOKOPUCTYBAHHS, MiIIPHEMHULTBA TOIIO) . BUBYCHHA
3MICTy Ta CYTHOCTI KaTeropii «iHCTPyMEHT IMyOIiYHOTO aAMiHICTPpYBaHHS Ta
VIPAaBIiHHD) € HaJ3BHYaliHO BaXKJIMBUM Ta BUMAarae BIIPOBAKECHHS 33
onTuMizalii 3aifiCHeHHs Jep’KaBHOI Ta PEriOHANBHOI IMONITHKA B LUIOMY, 1
30KpeMa, Y cepi 0XOpOHH HaBKOJIUIIHEOTO MIPUPOIHOTO cepenoBuia [2].

Omxke, peamizailis perioHaJLHOI EKOJIOTIYHOT TMOJIITHKH B YKpaiHi
0e3rmocepeIHbO0  3AICKUTh BiJl HAJISKHOrO (YHKIIOHYBAaHHS CHCTEMH
IHCTPYMEHTIB MyOJIIYHOTO aMiHICTPYBaHHS, 1110 320€31EeYYIOTh TOCATHEHHS
BU3HAYCHUX 3aKOHOM EKOJIOTIUHMX Lieil 1 mpiopuTeTiB. 3akoH YKpaiHu
«IIpo OcHoBHI 3acagu (cTparerilo) Jep>KaBHOI EKOJOTIYHOi MOJITHKU
VYkpainu Ha nepiog 10 2030 poky» 3akiiazae KOHIENTyadbHY OCHOBY JJIst
(hopmyBaHHS Takoi CHCTEMH, OPIEHTYIOUM I Ha BpaxyBaHHS COILIAIbHO-
€KOHOMIYHUX OCOOJMBOCTEH PETiOHIB, PiBHS TEXHOTCHHOT'O HAaBaHTa)KCHHS
Ha TepUTOpii, a TakoXX Ha IIOCWICHHA pOJIi OpraHiB MiCLEBOTO
CaMOBPSTyBaHHS B YMOBAX JIIICHTPAaJIi3allii.

IHCTpYMeHTH peani3alii perioHaspHOI eKOJIOTIYHOT TMOJMITHKA 3aiMaloTh
LEHTpabHE MiCIe Y MeXaHi3Mi MyOIiYHOro aMiHICTPYBaHHS, OCKLILKU caMe
4yepe3 HHUX BiJOYBAE€ThCSA MPAKTHYHE BTIICHHS HOPM EKOJOTIYHOIO
3aKOHOJIABCTBA, CTPATEriyHUX Iisiell i MIaHiB il Ha perioHansHOMY piBHI. X
3MICT OXOILUIIOE HOPMAaTHBHO-TIPaBOBI, OpraHi3aliiHi, YyIpaBIIiHCHKI,
CeKOHOMIYHI Ta (piHAHCOBI 3acoOM BIUIMBY, sIKI MarTh 3a0e3neuyBaTu
palioHaJIbHE TPUPOJIOKOPUCTYBAHHS, OXOPOHY JOBKILUIL Ta CKOJOTIUHY
Oe3meKy HaceJICHHS.

TakuM dYMHOM, IHCTPYMEHTH WyOJIYHOTO aAMIHICTPYBaHHS —CIiJ
PO3IIIsIATH SIK HeoOXiHMH (DYHKIIOHABHUHN €J1eMEeHT MeXaHi3My peajrizamii
PETiOHATBHOI EKOJIOTIYHOI IOJIITHKH, YJOCKOHAJICHHS SKOTO € BaXKIHUBOIO
MEPEeIyMOBOIO MiABHUINEHHS ©()EeKTUBHOCTI EKOJOTIYHOTO BpSIyBaHHSA,
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JIOCSITHEHHSI IIUJICH CTaJIOro PO3BUTKY Ta aJlanTalii Hal[loHaJIbHOI eKOJIOTi4HOT
TIOJITUKH JI0 €BPONEHUCHKUX CTAHIapTIB.
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Po3BuTok momirpadgiuyHoi IiSUIBHOCTI B JIEMOKpPAaTHYHUX JIepiKaBax
IPYHTYETbCS Ha (yHIAMEHTaIBHUX 3acajax CBOOOAM CJIOBA, BUIBHOTO
NOIIMpeHHst iH(popMallii Ta HeOMYCTUMOCTI IIEH3YPH, SIKi 3aKPIILTIOIOTHCS Ha
KOHCTUTYLIIHOMY ¥ 3aKOHOJaBYOMY piBHsIX. JleprkaBHuiA BIUIMB y 1l chepi
Mae OyTH CIIpSMOBaHHMI HacamIiiepel] Ha 3a0e3leueHHs peaizalii 3a3HauyeHx
CBO0O/I, BU3HAYCHHS FOPUIAMYHUX MEX IX 31HCHEHHs, BCTAHOBJICHHS ITi/ICTAB
BIINOBIIAJIHOCT] 32 MOPYLIEHHS 3aKOHOIABCTBA, (OPMyBaHHS MEXaHi3MIiB
HaJIeKHOTO KOHTPOJIIO, @ TaKOXK 3aXMCT HAI[IOHAIBHUX IHTEpEciB, 30KpeMa y
cdepi MOBHOT TOJIITUKY Ta 30€pEKEHHSI KYJIbTYPHOT CHAIIIHHH.

HocmimkeHHss  JOCBigy nepkaB — wieHiB €Bponeiicbkoro Corosy,
Crnomyuenux IIrariB Amepuku, Bemukoi bpuranii, JIuteu, Jlatsii, Ectonii
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ta [lompmi — Jae MACTaBH BHOKPEMUTH HAWOUTBII — e(EKTHBHI
aJIMIHICTPaTHBHO-NIPABOBI IMIJIXOIU JIO PEryJIIOBaHHS BiAHOCHH Yy cdepi
BUTOTOBJICHHSI Ta MOIMIMPEHHS MOJirpadidHoi Nponykuii. Y3arambHeHHS
BiIMOBiTHOI 3apyOiXKHOI TPAKTHKH Ja€ 3MOTY BH3HAYUTH INEPCIICKTHUBHI
HaATIpSIMU IMIDIEMEHTAIlll OKpeMHX ii eJEMEHTIB Yy HaIllOHAJIBHY IPaBOBY
CHCTEMY 3 ypaxyBaHHSAM OCOOJIMBOCTEH CyCIIJIBHOTO PO3BHUTKY YKpaiHH,
MOJI0)KEHb YMHHOTO 3aKOHOJABCTBA Ta CTPATETIYHOTO KypCy AEpXKaBH Ha
€BPONEHCHKY IHTETpaIlio.

BusHauanpHOIO 3acajior0 peryJIroBaHHs JIisUIbHOCTI JPYKOBaHMX Melia Ta
cy0’€KTIB, TMOB’SI3aHUX 13 BUTOTOBICHHSM 1 MOUIMPEHHAM THomirpadivyHol
NPONYKLii, Yy PO3BHHEHMX JAEMOKPATHYHHMX Jep)KaBax € TapaHTyBaHHS
cBOOOAM ClIOBa, CBOOOMM TIpecH Ta KaTeropuyHa 3a0OpoHa IEeH3ypH. Y
€BpOMEHCHKNX KpaiHax LI NPUHIMIN 3aKpilUIEHO SK Y HalliOHAIBHUX
KOHCTHTYIISX, TaK 1 B MDKHapOJHO-TIPABOBHX akTaX. 3okpema, crarts 100
Koncturynii JlaTBii rapaHTye KOXHi 0co0i MpaBo Ha BiTbHE BUPAKCHHS
MOTJIAMIB, OICp)KaHHS, 30epiraHHsd Ta MOMMpPeHHS iH(OpMAIli, mpsMO
BCTaHOBJIIOIOYH, IO «II€H3ypa 3aboporeHa» [1].

HeBnoB3i micnst BimHOBIEHHS Aep:kaBHOI He3anexxHocTi B JlaTsii Oymo
yxBaneHo 3akoH «IIpo mpecy Ta iHmi 3acobu macoBoi iH(popmamii» 1991
POKY, TOJIOKEHHSIMH SIKOTO 3aKpIIJIEHO CBOOOAY IIPECH, BCTAHOBJICHO
3a00pOHY [IEH3yPH Ta BPErYJIbOBAHO OCHOBHI OpPraHi3alliiiHO-PaBOBI 3acau
(hyHKLIOHYBaHHS ApYKOBaHUX Mexia [1].

AHanoriyHi rapanrii nepen0ayeHo 3aKOHOJJABCTBOM IHIIMX OaNTIHCHKHX
nepxan. Tak, BianoBinHo 1o crarti 44 Koncruryuii JIutBu nien3zypa MacoBoi
iHpopMarlii, a TakoX MOHOINOJI3alisl 3aco0iB MacoBoi iH(popMamii He
JIOMYCKatOThCs [2].

3arabHOEBPONEHCHKUI  CTaHAApT CBOOOAM BHPAXCHHS MOTISAAIB 1
nomupeHHs iHpopmariii copmMoBaHo mostoxkeHHAMH cTatTi 10 €Bponelichkoi
KOHBEHIIIi 3 TpaB roauHA Ta cTarTi 11 Xaprii €Bponeticskoro Coro3y mpo
OCHOBOIIOJIOKHI mpaBa. 3rinHo 3i crarrero 10 €KITJI koxeH Mae TipaBo BiTEHO
BUpPaXKaTH CBOI MOIJISAIH, OAEP)KYBaTH Ta iepeaBaTH iHpopMarliro i inel 6e3
BTPy4YaHHsl OpraHiB jepkaBHol Biamu. BomHowac KouBeHis pomyckae
3alpoBa/UKEHHA  JO3BIIBHOTO MOPSIAKY JIMIIE IIOAO  PaaiOMOBHHX,
TelseBi3iiiHuX abo KiHeMaTorpadiyHUX MiANPUEMCTB, HE TIOIIUPIOIOYH TaKOl
MOXJIMBOCTI Ha JIpyKoBaHy mpecy [3].

3a3HaueHe CBIIYMTH, 10 B EBPOIEHCHKUX JEMOKPATHYHHX JepiKaBax
3alpOBA/PKEHHS JIIEH3YBaHHA a00 IHIIOIO IMOIEPeHBOI0 JJO03BUILHOTO
MOPSIAKY IOJ0 BHTOTOBJICHHS Ta IOLIMPEHHS APYKOBaHOI MPOIYKIII, SIK
NPaBWJIO, HE JIONMYCKaeThCsl. LlMM mpaBOBHMH peXMM JApPYKOBaHMX Mejia
ICTOTHO BiIPI3HAETHCS BiJl PETYIIOBAHHS ayAi0BI3yalIbHOTO CEKTOPY, Y AKOMY
JIeH3yBaHHS TPAAULIHHO OOTPYHTOBYETHCS 0OMEXKEHICTIO PaioYaCTOTHOTO
pecypey. Y 3aKOHOZABCTBI IMEepeBa)kHOI OiMbIIOCTI AepykaB — wieHiB €C
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BCTaHOBJICHO IpsiMy 3a00pOHY HOmNepenHbOl IEH3ypH JIPYyKOBAaHHX Meia.
Hanpuknan, Koncrurynis IMonemii 1997 poky rapantye cBobomy mpecu Ta
IHmMAX 3aco0iB MacoBOi iH(oOpMarii, a TakoXX 3a0OpOHSIE MPEBEHTUBHY
HEeH3ypy 1 3ampoBa/KCHHS MO3BUIHHOTO MOPSAKY 3IIMCHEHHS IisUTBHOCTI
npecu [4].

Otxe, mpaBOBI CHCTEMU [EMOKPAaTHYHUX JIEpXKaB, HE3BAKAIOUM Ha
BIIMIHHOCTI y crioco0ax opraHizallii Aep>KaBHOTO YIPaBIiHHSA, IPYHTYIOTBCS
Ha CIUIBHHUX (yHAaMEHTAIbHUX 3acagax. Jlo HAX HaiexaTb CBOOOa CIIOBa 1
NPEeCcH, HEAOIYCTUMICTh IMOINEePENHbOI EH3YPH, BiJCYTHICTD JIIIIEH3yBaHHS;
JUSUTBHOCTI, TOB’sI3aHO 31 CTBOPEHHSAM Ta TOIIMPEHHSM JAPYKOBaHOI
MPOAYKIlii, 3aKOHOJAaBYa BH3HAYCHICTh IMIJCTaB  BiJAMOBITAIBHOCTI,
MPOTIOPIIHHICTE JIepKaBHOTO BTPYYaHHs, CyIOBUH 3aXHCT NpaB cy0’€KTiB Ta
MOEIHAHHS JIEP)KABHOTO PEryJIIOBaHHS 3 MeXaHi3MaMu IpogeciiiHoro
CaMOpETYJIIOBaHHS.

Haii0inpir 3araqbHOI0 TEHICHINEIO PO3BUTKY 3apyOiKHHX MoOAeTeH €
nepexix Bif J03BUIBHOIO KOHTPOJIIO 0 TIOBIJIOMHOTO, HArJIsiOBOTO Ta
BiNOBiJAJIHICHOTO perymoBaHHs. JlepikaBa ImepeBakKHO HE OILIHIOE 3MiCT
moJirpadigHoi MPOAYKIlii 1O MOMEHTY ii BUTOTOBJICHHS 1 TOIIMPEHHS, HE
BUMara€ MOMEPEIHBOTO TOTOKEHHS MaTepialmiB Ta HE BTPYYAETHCS B
penakuiiHy TOMITHKY. BojHowac micias BBeICHHS MNPOAYKIIi B 00ir
JIOMTYCKAETHCS 3aCTOCYBAHHs FOPHANYHOT BiAMOBIMAIBHOCTI, SIKIIO 11 3MiCT
MOPYIIYE YITKO BU3HAYCHI 3aKOHOIABYI 3a00pOHH. Y I[bOMY BHSBISETHCS
0a30BUil NPUHLMUI 3apyODXKHOTO PEryJIIOBaHHS: MiHIMIi3alis HONepenHix
aJIMiHICTPATUBHHIX TEePEIIKO/T 3 OJIHOYACHUM 3a0e3MCUCHHIM
HEBIJIBOPOTHOCTI BiINOBIAAIBHOCTI 32 37I0BXKUBAHHS CBOOOIOIO CIIOBA.
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Ukraine’s accession process has shifted agricultural reform from general
legislative approximation towards institutional readiness. In its 2025
assessment of Chapter 11, the European Commission identified continued
implementation of the Strategy until 2030, stronger administrative capacity,
the paying-agency framework, the Farm Sustainability Data Network
(FSDN), the Integrated Administration and Control System (IACS), the land
parcel identification system (LPIS) and stronger advisory services as priorities
[1, pp. 19, 94]. After the reporting period covered by that assessment, Ukraine
adopted Law No 4619-IX [2]. By Order No 1526-r, the Cabinet of Ministers
subsequently designated, with effect from 1 July 2026, the Ukrainian State
Fund for Farm Support as the budgetary institution performing the functions
of the Paying Agency [3]. The legislative question is therefore not whether
EU-compatible institutional names have been introduced, but whether the new
elements are embedded in a coherent allocation of competences, resources,
procedures and accountability.

Legal approximation, implementation, institutional arrangements,
administrative capacity and enforcement are related but distinct.
Approximation concerns convergence with the acquis; implementation
translates rules into procedures and decisions; institutional arrangements
allocate powers and resources; capacity concerns personnel, finance and
information systems; and enforcement demonstrates practical application,
control and review. Before accession, CAP regulations do not place Ukraine
within the EU shared-management system, although they constitute
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authoritative benchmarks for institutional preparation. In parallel, the
Association Agreement requires cooperation and gradual approximation in
agriculture and rural development [4, Arts. 403—405]. This paper argues that
modernisation requires a complete policy cycle linking planning, financing,
delivery, monitoring, audit and remedies.

The national legislative framework now comprises the Strategy for the
Development of Agriculture and Rural Areas until 2030 [5], the State
Agrarian Register [6] and the phased institutional architecture enacted by Law
No 4619-1X [2]. The latter establishes the legal framework for the Paying
Agency, FSDN and IACS while providing for deferred commencement: the
FSDN and IACS provisions are scheduled to enter into force on 1 January
2027, whereas the Paying Agency provisions take effect 18 months after
publication of the Law, but not before the date on which the Agency begins
operating [2]. It also provides that IACS is to function as a subsystem of the
State Agrarian Register and to comprise, inter alia, parcel-identification,
geospatial, area-monitoring, applicant-identification and payment-compliance
monitoring subsystems [2]. This is a significant legislative advance, but
enactment and designation are not equivalent to operational readiness; nor is
designation equivalent to accreditation under the EU model. A national
strategy is likewise not a CAP Strategic Plan drawn up by a Member State and
approved by the Commission. The first priority is therefore integrated
programming: clear responsibility for strategic management; rules on
delegation and retained responsibility; representative monitoring and
partnership; ex ante evaluation and strategic environmental assessment where
required; annual performance reporting; and a legally defined link between
strategy, budget and public investment. Regulation (EU) 2021/2115 provides
relevant institutional benchmarks [7].

This priority also requires a disciplined hierarchy of legal regulation.
Primary legislation should determine institutional mandates, the non-
transferable core of public powers, the grounds for granting, refusing,
suspending and recovering support, the purposes and limits of data use,
control powers, audit independence and remedies. Secondary legislation may
specify workflows, technical standards, interoperability protocols and
evidentiary rules. The commencement of new procedures should be linked not
only to a calendar date but also to published readiness criteria, adequate
staffing, completed system testing and formal confirmation that operational
safeguards are in place. This would reduce the risk that existing support
procedures cease before the new institutions can lawfully perform their
functions.

The second priority is financial assurance. Regulation (EU) 2021/2116
distinguishes the competent authority, accredited paying agencies and
certification bodies [8, Arts. 8—12]. Commission Delegated Regulation (EU)
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2022/127 further separates the authorisation and control of payments,
execution of payments and accounting [9, Annex I]. The enacted Ukrainian
framework provides, upon commencement, for the Paying Agency’s
exclusive administration of state support, retained responsibility for delegated
functions and a permanent internal-audit unit [2]. The remaining
implementing framework should operationalise functional separation; risk-
management, anti-fraud and recovery procedures; independent certification;
and a transparent process for assessing continuing compliance with
accreditation criteria. Decisions affecting applicants should be reasoned and
open to administrative and judicial review. Without these safeguards, the
Paying Agency may remain a payment channel rather than an accountable
institution protecting both public funds and beneficiaries.

The third priority is the operational and evidentiary architecture of IACS
and LPIS. Under EU rules, IACS comprises interconnected identification,
application, monitoring and control elements supported by geospatial data [8,
Arts. 65-72]. The enacted Ukrainian framework provides that IACS will
function within the State Agrarian Register and include a parcel-identification
subsystem based on data from the State Land Cadastre and other public
registers [2]. The next task is to ensure verified interoperability among the
State Agrarian Register’s IACS subsystem, the State Land Cadastre, animal-
identification systems and other authoritative sources, using common
identifiers, data-quality rules and traceable correction procedures. Under the
EU FSDN model, FSDN records may be linked to IACS and other
administrative datasets, but individual data may be used only for the purposes
established by the FSDN legal framework and not for payment controls or
taxation [10]. Housing IACS within the Register does not eliminate the need
for a legally and technically reliable LPIS: identifying an applicant is not
equivalent to establishing the location and eligibility of each parcel claimed
for support. Wartime loss of records, occupation of territory, land
contamination and restricted access require special evidentiary rules, while
cybersecurity and the right to contest automated findings should be treated as
elements of legality.

The fourth priority is coherent agricultural-market legislation. The
European Commission noted continued legislative alignment, particularly
concerning marketing standards, and the need to strengthen administrative
capacity for control and enforcement in the field of quality policy [1, p. 94].
Regulation (EU) No 1308/2013 integrates market information, producer
organisations, marketing standards, public intervention, private storage and
crisis measures [11]. Ukraine should therefore identify the competent
authorities and their powers; establish recognition and reporting procedures;
define objective conditions for crisis action; secure competition safeguards;
and ensure accountability for sectoral programmes. Fiscally significant
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instruments should follow, not precede, reliable data, control and audit
capacity.

The fifth priority is to recognise rural development as an autonomous and
territorially grounded policy field. The LEADER approach, reflected in
Regulation (EU) 2021/2115, is relevant as an institutional benchmark,
although the Regulation’s funding and implementation obligations for
Member States do not apply to Ukraine before accession [7]. National
legislation should establish a transparent framework for local action groups,
bottom-up strategies, project selection, co-financing, conflict-of-interest
prevention, audit and review, while assigning a substantive role to local self-
government and avoiding duplication with regional policy. The sixth priority
is the Agricultural Knowledge and Innovation System (AKIS). The 2004 Law
on Agricultural Advisory Activities predates the current CAP conception of
AKIS [12]; its modernisation should define system coordination, a plurality
of service providers, adviser qualifications and impartiality, quality assurance,
digital services, stable financing and data confidentiality, with Regulation
(EU) 2021/2115 serving as a benchmark [7].

To organise these reforms, this paper proposes a functional-readiness
model of approximation. Each acquis-oriented act should be accompanied by
a matrix identifying the competent authority and separation of functions,
staffing and finance, authoritative data sources, control and audit, applicants’
rights and remedies, and the objective milestone at which the relevant rule
becomes operational. Sequencing should follow institutional dependence:
strategic governance first; the Paying Agency’s financial-assurance
framework, IACS and LPIS as a single assurance layer; and FSDN, rural
partnership, AKIS and market instruments through staged and monitored
implementation. An annual public report should compare adopted legislation
with actual institutional readiness.

Thus, modernisation does not consist in reproducing EU terminology. Its
legal criterion is a traceable chain from a public objective, through
competence, budget and data, to an individual decision, control, remedy and
measurable result. Such an approach would distinguish current national law
from policy commitments and future membership obligations, prevent
institutions from remaining nominal and create the conditions for Ukraine’s
effective participation in the CAP after accession.
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