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POST-GENOCIDE “JUSTICE” IN RWANDA:
NOT TO PUNISH, RECONCILE

Kuzmin E. E.

INTRODUCTION

The deeper the delve into the nuances of the case of the Rwandan genocide®, the
starker the generic observation that the common “departure point” for the
overwhelming majority of reflections? thereof, one way or the other, emanates from
the efforts to “pinpoint the root causes” for such an aspiration. Indeed, quite often the
attention to the relevant subject matter is prompted by a special “... occasion ...
[of some kind as it seems]; in other words, a certain exceptional milestone, which, for
instance, is rather typically associated either with the establishment* or the official
closure® of the UN International Criminal Tribunal for Rwanda®. It is worth noting
that a surge of scholarly interest is also frequently generated by the commemorative
dates’, such as the “tenth”® or “twentieth™ anniversaries of the 1994 genocide in
Rwanda’®. In many respects, all other occurrences appear to be mostly substantiated
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by the existing traditional focus on the analyses of the Tribunal’s work™ and its
outcomes'?. Amidst shortcomings and mistakes"™, along with the conviction that «...
significant results are yet to be achieved ...”'* and «... laudable contributions ...”"
of the Rwanda Tribunal®®, another logical premise for exploring the issue is quite
naturally emerging: ... the legacy of the ICTR ...”%". To be more precise, its critical
examination'®, and more and more frequently no less scathing re-examination®®, re-
evaluation? and rethinking?. Although the reasons for this are numerous??, most of
them revolve around the idea of learning from past experiences®® — sometimes in a
more restrained® and detached® manner, occasionally with a touch of pathos or
grandiloquence — ... a key lesson for future generations ...”?% ... lessons for
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humanity ...”?" and the like. Admittedly, against the backdrop of such a fiery rhetoric
regarding the “... imperative that lessons be learned from these dark pages of our
recent history ...”?%, this particular piece of research is framed as less humble and
pretentious, and merely represents a tentative attempt to encourage those concerned
to approach the corresponding problem from a slightly different perspective® — via
the prism of “punishment”*.

1. In the face of the Rwandan genocide and its aftermath:

shaping the context of dealing with international crimes
From the very first steps of endeavours to comprehend the “question of justice”
in Rwanda®, it becomes quite feasible to state that, from one publication® to the
another®, the predominant objective appears to be striving to portray the factual (and
the so-called “particular”®) circumstances. More often than not, it ultimately comes
down mainly to a rather “quantitative estimation” of the duration® and number
of lives lost™®, alongside the most “abstract appraisal”, so to speak, of the nature
of “what is happening™®’. Thus, for instance, M. A. Drumbl points out that “... in the
months of April to July 1994, an estimated 800,000 Rwandans — roughly 10 percent
of the total population — were murdered by their fellow citizens ...”%. In turn,
S. Thomson also refers to the “timeframe” and the “number of victims”, noting
that ““... in just 100 days, Hutu militias led the murder of at least 500,000 ethnic Tutsi
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...7%, Could it be said that this is purely a matter of “statistic”**? However, the more
thoroughly the growing body of academic writings™ is being examined, the clearer
it is that it was precisely ... merely a statistic ...”*? which, for a considerable period
of time, was the key factor underlying the prevailing attitude towards the issue as it
appears at least at first glance.

And what about the “semantic load” then in such a scenario? As H. M. Hintjens
accurately emphasizes “... the Rwanda genocide of 1994 is now established
fact ...”**. But has it always been this way? Unfortunately, no. And this is not just
about the “... significant task of putting [it] squarely on the international
agenda ...”", or how it was perceived as such by the “... international community
..”" at the time. It is also about the doctrinal developments. Specifically, it has been
disheartening to observe how, years on, despite all the obviousness of “what is
unfolding”*® and the abundance of compelling evidences* of the genocide against
the Tutsi*®, even up until the very end, there is a particular reluctance® to be vocal
about these events, and a deliberate ... refusal to invoke the G-word .50 without
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digressing into, what is now ... may seem [pretty] intuitive or self-evident ..., or

the motives behind such a behavior, for the purposes of this theorisation, it is enough
to mention only how entirely apathetic the commentators were in their frame of mind
towards the realities on the ground in Rwanda®.

Without rushing to make a legal assessment, vast numbers of experts have been
sufficiently cautious in their judgments, limiting themselves to such fairly neutral
expressions as “Rwandan situation”® or the “situation in Rwanda”®. From time to
time, the attributes that followed them came to light as well — “such a situation”®, an
“incredible situation™® , and so forth. Oftentimes, it is ... the country and people in
crisis ...”%, as well as ... the crisis and its aftermath [which] have been experienced
by Rwandans ...”* or simply the “Rwandan crisis”>. Not infrequently, they refer to
some certain type of events, — a “horrific event”®, a “well-organized and coordinated

event”®, “mass killing orgies event”®, the “traumatic event”® and other. Over time,
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such a diversity has only expanded and manifested itself in such wordings as
“postgenocidal situation™ or “post-genocide situation”®, “certain post-conflict
situation”®, “humanitarian crises”®, and also “genocidal crises™ on par with
“situation of mass violence”®® and the “Rwandan atrocities™”°.

In spite of the phrasings keep being relatively vague, the last two points,
in particular, bear a lot more resemblance to tangible factum that could be the subject
to legal scrutiny. Possibly, yet the extent of these remains to be clarified. In fact, this
is further articulated in more details, though in places the tone is still somewhat of a
value-judgemental nature. In many ways it largely refers to allusions of sheer’ and
extreme’? brutality, coupled with the description of an ... incident of mass atrocity
...7" ag a sort of symbiosis of the “horror of the crimes”™ and the “horrors that were
committed””. And it is precisely by assessing facts such as these through the lens
of international criminal law that the “quest for justice” begins’®.
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2. Global community’s “international response”:
The International Criminal Tribunal for Rwanda

As if the forced inevitability of calling a spade a spade unhurriedly gives rise to
hesitant appeals to the terms more akin to the those used in “ordinary criminal law”
parlance, namely the perpetration of the most horrendous crimes’” or the ... brutal
murder of millions of Rwandans ...”"8, including systematic and brutal slaughter of
their own countrymen’ and incredibly brutal killing, rape, and pillaging of thousands
of their neighbors®, which are gradually finding their way into the public discourse
among observers.

However, it did not remain so for long. The dominant reason for this arguably
lied in the massive scale® of the carage® and the large-scale exterminations
committed during that period®, which eventually has led to the depiction of the
violence as “... one of the most brutally efficient and horrific massacres in history
.78 To such an extent that references®® , analogies®™ and parallels®” between the

. most unambiguous ...”% and ... clearest ...”% case of genocide and the Nazi
Holocaust against the Jews*® have become increasingly more explicit and recurring.

«
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Such considerations, among other factors, in turn served to transform the issue
of the “... country’s violence ...”% into the global community’s® concern®,
requiring an immediate international reaction®. At the same time, from the very
first moment, the expectations of the Rwandan people®® of an appropriate®
international community’s response®, which they believed® would be the «...
assistance to bring those responsible for the genocide to justice ...”% in “... hope
that the people will see the blame and punishment for the atrocities, which it is
hoped will help to heal a society ...”'® in the wake of the Rwandan tragedy®®*
were far enough away from being fulfilled. On the contrary, the impression that the
“... response of the international community to the Rwandan crisis has been slow
and inadequate ...”'% began to take hold.
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122 that ... has taken
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worth noting solely the realia: international judicial intervention
the form of the establishment of an international legal tribunal ..

D. Wembou justifiably emphasizes that “... the creation of the International
Criminal Tribunal for Rwanda marks a refusal to accept impunity ...”'%%
Remarkably, such assertions are being widely expressed with periodic regularity and
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of the ICTR in late 1994, This is not even about the genocide that could have been
prevented or stopped by the international community®®” , nor is it a matter of the lack
of military intervention’®. Rather, it is more of a question of how it all turned out
in the situation of “... formal request of the government of Rwanda ...”** for an
international tribunal®®® and «... Rwanda voted against the resolution ...”*!. Just as
before, without getting deep into the details of explanations**? behind these findings,
which, in our view, certainly merits their own further inquiry, it suffices to indicate
how rapidly the Rwandan government’s dissatisfaction™®® and the population’s
disillusionment™* became apparent.

3. Rwanda’s “domestic response”: The national courts and “gacaca”
Thus, with the bitter aftertaste of a political failure'®®, the outcome was, amongst
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but not limited to, meeting international standards of justice®®® to the fullest',
complete’® compliance with international human rights standards'®! and unswerving
adherence to internationally accepted standards of due process'®.

In this regard, the spotlight was directed towards the ICTR’s legitimacy'®,
legality of the death penalty™, rule of law®, fairness of the judicial process™®,
which must be based on the principles of justice'® and impartiality’*®, as well as the
inadmissibility of rendering victor’s justice™ and elaboration*®, protection'®! and
respect™® of the full spectrum of human rights'® of the accused®®*.

It hardly needs mentioning that all this took place in the milieu of a dramatic shift
in priorities, away from the first and foremost goals of “deterrence, justice, and
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peace” and towards the last of these — a peace settlement®®, in the face of the
overcrowded, unsanitary®®, filthy'®, antiquated, putrid®® and “inhumane”®
Rwandan prisons, as well as the existing demands for accountability and the
acknowledgement of wrongs committed*™.

So, apart from the genocidal “big fish™'™* (the so-called “major criminals™'’?, the
“high-ranking”*"®, “primary”*™* or “main”*® perpetrators), whose catching
(apprehending)'”® and convicting’”” were the Tribunal’s prerogative'™®, a logical
question arose: what should be done about the tens of thousands of people (also often
referred to as the “lesser criminals™®) participated in the genocide**?
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One might think that the obvious answer would be “to punish them”. Or at the
very least “to put them on trial”. But it is not quite that simple.

The fragile state inherited by the new government of Rwanda, with its already
very limited political power'®, inevitably becomes the ground for incredibly pithy
and realistic statements regarding the future fate of those culprits*®2. From all sides,
astonishingly true statements are being made that “... just as the prison infrastructure
was inadequate to handle the sheer number of genocide participants, the existing
judicial system was ill-suited to manage the newly incarcerated suspects or the many
other suspected genocidaires who were not in prison ...”**%, Without a doubt, voices
are being raised to point out that the Rwandan judicial system is a just as fragile
institution, one that is simply “... not ... capable of handling all the cases of people
detained ...”***. Numerous claims are being made that the ... formal judicial system
in Rwanda would require more than a century to judge the hundred thousand plus
prisoners in custody ...”*%. All this leads to the belief that ... it is not gractical to
deal with this situation using traditional orthodox style prosecutions ...”*®, which, to
put it simply, means: it is impossible to punish everyone.

Paradoxically, rather than intensifying the financial and other support™®’ for the
rebuilding of Rwanda’s domestic judicial system®, there is a growing impression
that certain other highly intriguing developments are beginning to take shape within
the realm of legal discourse.
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It all starts with the unobtrusive cultivation of the idea of whether punishment is
the “... only appropriate response to genocide ...”'%. Deeply pondering the issues
of moral appropriateness'®, fairness'®!, proportionality’® and other pragmatics
of punishment'®, a seemingly innocuous question arises: might it be worth
considering other options? Since the reconciliation is a much more complicated
process'®, perhaps it would be reasonable focusing on forgiveness'®, healing'®®,
“discovering truth™*%", clemency® and pardon® instead?

And it was exactly under this pressure and circumstances that all there was left as
a Rwanda’s response®® was the “‘justice on the grass’”?®!, — the emergence of
“Gacaca” system as the Transitional National Assembly adopted the Organic Law

establishing Gacaca courts®®,
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CONCLUSIONS

It is unthinkable today to stand by and watch as the “interests of victims™?*® are
being used as a pretext to justify the “unwillingness or inability” to bring the ...
principal architects and orchestrators of the genocide ...” to justice®.

Equally distressing is the fact that this reluctance to impose punishment®® is
presented as a wish?®® or the need?”’ of the survivors.

The desire for punishment is dismissed as “... nothing more than a utopian
dream ...”?% whilst the search for alternatives to punishment based on a pragmatic
realism® is seen as a panacea for achieving all the goals that punishment could
never hope to attain.

How international criminal justice bodies are transformed into a “place of refuge”
for those who bear the greatest responsibility for what has been done. A “venue”
inwhich, in the pursuit of endless proportionality?®® and the fight against
vengeance??, inexplicably disproportionate®?> and too lenient?™® sentences
are handed down, in which it is not people’s actions®* but their very personalities®®
that are condemned.

This cannot be.
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International criminal justice is not a hospice or a charity; it is not a house
of tolerance, or anything of the sort.

The punishment of international criminals is not a huge gamble
or a bargaining chip®®, neither the series of messy political®’® compromises®®’;
the prosecutors and judges of international criminal trials are not conciliators®?,
facilitators”? or the mediators**,

The more time passes, the more firmly the opinion is reinforced that the
Rwandan genocide survivors were betrayed before and during the genocide by a
passive and complicit United Nations and international community ...”?**, and in
many ways, through the promotion of such narratives, everyone who found
themselves in such unthinkable situations continues to be betrayed to this day. And if
the opposite is insisted upon, let them speak of the “adequate response” to a ...
mother whose ... son has been killed by police, ordered to shoot at a crowd of
children, when she ... [has] ... been dragged out of ... [her] ... home, interrogated,
and raped in a wave of “cthnic cleansing” ...”%*®

216 nor a trade®”

«

SUMMARY

The thematic of the genocide in Rwanda, as a striking example of one of the
worst atrocities in history, has been the focus of considerable attention from experts
in various areas of knowledge. International criminal law is no exception, with
special interest arising, in particular, regarding the legal consequences for those who
orchestrated the campaign of violence and those who directly participated in it.
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Despite the seemingly obvious answer at first glance that, as part of the vigorous
fight against impunity for international crimes, this should be the punishment,
however, as the study has revealed, increasing attention has been paid to what lies
“beyond” and “beneath” it; or, as is commonly put, to “alternatives” — amnesty,
reconciliation, forgiveness — but certainly not punishment. “Holding them to
account” is the most one can hope for. In our view, all the harsh rhetoric surrounding
the punishment stems from a distorted interpretation of the Tribunal’s mission and
the understanding that it is precisely the punishment of perpetrators, being the
primary objective, that will lead to reconciliation. It is exactly the punishment, after
all, following the violation of a once-made “never again” pledge, is what should have
guaranteed the prevention of such acts in the future. It is punishment, and nothing
else, that is the tool capable of breaking the cycle of violence; it is punishment, and
only punishment, that requires a concerted effort.
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