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INTRODUCTION

In the context of the development of the information society, the right to
freedom of creativity acquires special significance, is an indicator of democratic
transformations in the state and society. Freedom and creativity have a dialectical
relationship in their unity as a whole and a part. Free creativity is an element of
freedom. Freedom is a fundamental characteristic of human existence in general
and a prerequisite for the creative process, in particular. Freedom is not the result
of intellectual creation, it is a characteristic of human existence. And creativity
implies the possibility of a person’s free choice from a variety of possibilities, it
is one of the forms of realizing freedom.

Freedom of creativity is the principle of functioning of spiritual and cultural
relations, according to which a person can freely choose the direction, sphere,
content and form of manifestation of creativity. This is the starting point, the
fundamental idea that determines the content and directions of legal regulation of
creative activity. Freedom of creativity is the basis of law-making, law
enforcement and law enforcement activities. Freedom of creativity is a broader
concept than the right to freedom of creativity. From the point of view of legal
construction, freedom of creativity is a principle of a democratic society and finds
its expression in the subjective right to freedom of creativity. Legislation
establishes the boundaries of freedom of creativity and regulates the relationship
with public morality, religion, and state policy.

The right to freedom of creativity is an established, guaranteed, and sanctioned
by the state opportunity for a person to create literary, artistic, scientific, and other
works, conduct scientific research, engage in inventive, teaching, acting, and
other creative activities. When implementing the right to freedom of creativity,
the creative result is a probable goal of creativity and not always its consequence.
The right to creativity is one of the fundamental human rights, which does not
depend on the creation of a qualitatively new result. Characterizing creativity as
a category of law, it should be noted that the legislation equally protects both the
right to engage in creativity (the creative process) and the results of creativity,
regardless of how significant the element of creativity is, in what it is manifested
and to what extent. The right to creativity stems from the very biological essence
of a person, belongs to him from birth, that is, dictated by nature itself, therefore,
ultimately, it is natural.
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The phenomenology of the right to freedom of creativity is the correlation of
the phenomenon of creativity, the creative process, the essence of the rights of the
right to freedom of creativity. Creative activity as a process may not end with a
creative act, the result of creative activity or an object of intellectual property,
despite this it must be guaranteed and stimulated. The essence of the
phenomenology of the right to freedom of creativity is manifested in the structure
of rights: the right to one's own actions, the right to the actions of others, the right
to protection. The purpose of the right to freedom of creativity is to ensure the
possibility of satisfying the needs of realizing the creative potential of a person
and the results of his creative activity. The social purpose of the right to creativity
consists in performing specific tasks determined by its purpose and social value,
in particular: creating conditions for the implementation of the right to freedom
of creativity; developing creative abilities; encouraging creative activity, the
intellectual potential of the nation, society; ensuring equal opportunities in the
implementation of the right to freedom of creativity; ensuring the optimal
combination of freedom of creativity and justice in the field of creative activity.

The purpose of the subjective right to freedom of creativity is the interest of
the individual, which consists in the fullest expression of the individual's creative
abilities, as well as in the use and disposal of the results of his creative activity.
Society and the state are interested in the creation of literary, artistic and other
works, because such a process ensures scientific and technological progress and
social development, achieving high cultural and economic development of the
state. A creatively formed individual is an active subject of social relations. The
result of creativity is the primary goal of the mechanism for ensuring the right to
freedom of creativity, which must be formed in such a way that the process of
realizing the individual's creative abilities is effective. The realization of the
individual's creative abilities is the priority goal of the subjective right to freedom
of creativity. The subjective right to freedom of creativity is the measure (limit)
of the possible (permitted) behavior of an individual in the field of literary,
artistic, scientific, technical and other types of creativity, with the aim of the
fullest expression of the individual's creative abilities, the use and disposal of the
results of creative activity.

1. The content of the right to freedom of creativity: conceptual principles
The study of the right to freedom of creativity is important because it reveals
its place in the system of human rights and freedoms, highlights the interaction of
this right with other rights and freedoms, which are quite diverse in content and
purpose. The relevance of the study of the classification identification of the right
to freedom of creativity in the system of rights and freedoms is determined by the
need for free creative self-expression of a person, access to cultural heritage and
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the development of one's creative potential.! The presence of various
classifications of human rights and freedoms allows us to better characterize the
content and features of a particular right. In the study of the right to freedom of
creativity, we consider it appropriate to use the most established classification of
the distinction between human rights and freedoms by sphere of life, which
distinguishes rights and freedoms into: civil (personal), political, economic, social
and cultural.

The right to freedom of creativity, which belongs to the second generation of
human rights, is closely related to the rights of the first generation, which
encompass the basic personal rights and freedoms of a person?. The right to
freedom of creativity is closely related to personal rights. Personal rights are the
possibilities of a person, provided to ensure his physical and moral-psychological
individuality. They serve as a guarantee of individual autonomy and freedom, a
means of protecting subjects from arbitrariness on the part of the state and other
people, their purpose is to guarantee the possibilities of physical existence and
spiritual development of a person. The content of freedom of thought and speech
is that no one can forbid a person to adhere to his thoughts, to reflect objective
reality in his ideas in a certain way and to publicly express these materialized
conditional reflections, in particular views and beliefs in any sphere of foreign
policy, state power, economic processes, education and culture, the development
of legislation, etc. The right to freedom of thought and speech does not apply to
any thought, but only to that which has an external expression. Since, in addition
to views and beliefs, there are also other forms of thinking, this freedom applies
to the expression and other of its "products": rationalized feelings, attitudes,
orientations, concepts, theories, etc.

In addition, the right to freedom of thought and speech includes the possibility
of using any means of expression of thought — both traditional (oral, written,
visual, etc.) and modern technical. Freedom of creativity is an important
prerequisite for freedom of speech, and vice versa, without freedom of speech,
freedom of creativity will be impossible. After all, one of the spheres of
expression of thoughts, views, beliefs, rationalized feelings, attitudes,
orientations, concepts, theories, etc. is creative activity®. Freedom of speech, self-
expression, creativity is the source of democracy. Democratic power does not
restrict creativity and freedom of speech. The unity of the right to freedom of

! Anamitianmii 3BiT. CBo60/a c10Ba B InTepHerTi. 3akOHOIaBYI 1HINIATUBHU Ta IIPAKTHKA PO3TIIIALY
KpUMiHaIbHUX cipas B Ykpaini B 2014-2018 pp. JI. Onpumxo, B. Bononosceska, M. JIBoposuit 'O
«ITnardopma npas mronuan». bepesens 2019. URL: https://www.ppl.org.ua/wp-content/uploads/

2 Benkin M. JI. Jlepkasa Ta cBo0O/1a TBOPYOCTi y CBiTJIi pintens €pponeiicbkoro Cyy 3 npas
JIIOIUHU. AKMYanbHi RUMants yuginbho2o ma 2ocnooapcvkozo npasa. 2008. Ne 5 (12). C. 6-15.674.

3 Binossopos €. B. IpaBoBi rapaHTii 3aXucTy TpaB i cBOOOM JIOAMHH B YKpaiHi: peanii Ta
npobnemu. Aosoxkam. 2009. Ne 8. C. 26-30
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creativity and freedom of speech is manifested in the fact that their restriction is
a sign of an anti-democratic regime.

Thus, the correlation of the right to freedom of creativity with the right to
freedom of thought and speech is that freedom of creativity is one of the spheres
of realization of freedom of thought and speech, because the creative process
involves the expression of thoughts, views, beliefs, rationalized feelings,
attitudes, orientations, concepts, theories, etc. Freedom of creativity is impossible
without freedom of thought and speech®. On the other hand, the right to freedom
of creativity is the most important prerequisite, one of the manifestations of
freedom of speech. The fundamental natural human right — the right to life — is of
decisive importance in the process of studying the right to freedom of creativity,
because the purpose of human life is to satisfy biological and spiritual needs.
Creativity is a spiritual need of every person, it is an attribute of human life, allows
a person to assert himself as a person and feel the fullness of life and freedom.
The correlation of the right to life and the right to freedom of creativity is
manifested, on the one hand, in the fact that the right to life is primary in relation
to all other rights, including the right to freedom of creativity’. On the other hand,
the right to freedom of creativity is a means of satisfying the spiritual needs of a
person's life.

The human right to respect for dignity and the right to freedom of creativity
are interconnected. The human right to respect for dignity is embedded in the
content of both international and national legal acts. Human dignity and human
dignity require legislative coordination with freedom of creativity. On the one
hand, respect for human dignity objectively requires restrictions on freedom of
creativity. Human dignity is the limit where freedom in creative activity ends.
Creativity, the content of which is disrespect for human dignity, belittling the
value and social significance of a person as a socio-spiritual being, is prohibited
by law. However, when it comes to human dignity as an internal assessment of
one's own value, which is based on the moral self-awareness approved by the
dominant part of society and the readiness to protect it under any conditions,
freedom of creativity requires additional guarantees and protection®.

Creativity helps a person to realize their abilities, talent, and self-affirmation.
That is, ensuring freedom in creativity is a guarantee of human dignity, because

* Bino3bopos €. B. MiKHapOIHO-IPABOBI rapaHTii SIK eJIEMEHT MEXaHi3My 3a06€3I1eueHH s pas i
cBOOOJI JIIOJMHK Ta TpoMaisiHuHa. Haykosuu yaconuc HITY imeni M. I1. JJpacomanosa. Cepia 18:
Exonomixa i npaso. 2011. Bumn. 14. C. 63-68.

° Bouaposa H. B. 3HaueHHs KOHCTUTYUiiiHOTO 3a0e3MeueHHs cBOOOIM TBOPUOCTi Ta MpaBa Ha
pe3yJbTaTd TBOPYOi MisVIBHOCTI B yMOBax iH(opMariiHOro cycminberBa. Hayxkosuili GicHUK
Miscnapoonoeo eymanimapnoeo ynisepcumemy. Cepis: FOpucnpyoenyisn. 2014. Ne 7. C. 69-72.8.

¢ Bonmuka K. I'. MexaHism 3a0e3redeHHs npas i cBo60 0COOH: MUTAHHs TEOPii i IIPaKTUKHM:
Astoped. auc.... kaua.ropua.Hayk: 12.00.01. [u-T nepxasu i npasa im. B.M. Kopeupxkoro. K., 2000.
C. 8-9.
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it gives the opportunity to both increase one's own self-esteem and receive an
assessment of one's creativity from other people. The need to guarantee freedom
in creativity to ensure human dignity is evidenced by historically known facts,
when brilliant ideas, inventions, and scientific discoveries did not receive due
appreciation from society due to the low cultural level of the era. On the one hand,
the right to human dignity implies certain restrictions on freedom of creativity.
Creativity, the content of which is the humiliation of the value and social
significance of a person as a socio-spiritual being, is prohibited by law. However,
on the other hand, creativity helps a person to realize their abilities, talent, and
self-affirmation. When it comes to the category of "human dignity," ensuring
freedom in creativity gives the opportunity to both increase one's own self-esteem
and receive an assessment of one's creativity from other people’.

When determining whether the right to freedom of creativity belongs to the
second generation of human rights, it is necessary to pay attention to the fact that
this is one of the opportunities for a person to enjoy spiritual, cultural benefits and
achievements, to participate in their creation according to his abilities. The right
to freedom of creativity is associated with human activity in the sphere of culture
and spiritual life, that is, in terms of its scope of implementation it belongs to
cultural human rights and freedoms and the second generation of human rights?.
The study of the right to freedom of creativity will be incomplete without
highlighting the interaction of this right with other human rights and freedoms
that belong to the second generation and are quite diverse in content, purpose,
possibility of implementation, etc.

The vast majority of researchers highlight cultural rights as a group of
constitutional rights and freedoms of a person and a citizen aimed at ensuring the
cultural and spiritual needs of a person. These rights, for the most part, include
the right to education, the right to freedom of literary, artistic, scientific and
technical creativity, the right to the results of intellectual, creative activity®.
Cultural (humanitarian) rights are the possibilities of preserving and developing
one's ethnic identity, access to the achievements of the spiritual and material
culture of the nation, people, and humanity, their assimilation, use, and
participation in their further enrichment (in particular, the right to education and
upbringing; use of cultural and artistic achievements; scientific, technical, and
artistic creativity). Cultural rights are the state-guaranteed opportunities for
intellectual development, creative realization, and self-expression of an

" Tpumyk O. B. TlpaBo Ha cBOGO/Iy BHpaKEHHS MOIIISAAIB: MPOOIEMH 0OMeKeHHs. Bioremenn
Minicmepcmea rocmuyii’ Yrpainu. 2003. Ne 7. C. 16-17.

8 Jlo6psmcekuii C. Ilpasa momuan B €BponeiickkoMy COr03i: MOXKIMBOCTI yJIOCKOHATEHHS
IOpPUIMYHOTO rapanTyBaHHs. [lpaso Yrpainu. 2019. Ne 6- C. 108-125.

 Kononiit A. M., Omiitnux A. 1O. IIpaBa, cBoOOaM Ta OOOB’SI3KM JIOJUHU i TPOMAJISTHUHAB
Vkpaini: migpyunnk. K.: Beceykpainceka aconiaris Bunasuis «IIpaBoa enicte», 2008. C.257-255.

273



individual, access to the achievements of the culture of the nation, people, and
humanity, their assimilation, use, and participation in their further enrichment.

Given that creativity and education are inextricably linked with the
development of science and form the basis of social progress, the right to freedom
of creativity is closely interconnected with the right to education. Ensuring the
right to education involves creating conditions for the comprehensive
development of the individual, the development of his or her talents, mental, and
physical abilities, and the enrichment of the intellectual, creative, and cultural
potential of society on this basis. Obtaining education is inextricably linked with
a person's creative self-realization. The educational process involves participation
in scientific research, design and other types of scientific activity, conferences,
Olympiads, exhibitions, competitions, etc. Thus, by entering an educational
institution, a person pursues the goal of obtaining an education, and by fulfilling
the tasks of the curriculum, he can simultaneously realize himself as an artist,
singer, scientist, etc. For this, conditions must be created that would guarantee a
person freedom of creative activity. In turn, in order to write a work of art or
perform other creative work, a person needs to acquire new knowledge, form
certain skills, abilities, and personal qualities'®. The close connection between the
right to education and the right to freedom of creativity is seen in the fact that it
is the right to education that should ensure the development of a person's creative
abilities. It is necessary to note the importance of integrating education and
science. The learning process combines scientific research work, the educational
process is based on scientific research carried out by teachers together with
students.

The right to education is closely related to the freedom of teaching. This is the
principle of academic freedom, which is an element of the right to freedom of
creativity and applies mainly to higher education'!. This concept refers to the
freedom of members of the academic community (persons who teach, study,
engage in research and work in a higher educational institution), individually or
collectively, to engage in activities, develop and disseminate knowledge through
research, study, discussion, documentation, production, creation, training,
teaching. Therefore, the right to education is one of the means of ensuring the
right to freedom of literary, artistic, scientific and technical creativity and one of
the ways of its implementation. Obtaining new knowledge, developing skills and
natural talents of a person occurs in the process of obtaining education.

That is, the right to education is a means of ensuring creative activity. In the
process of learning, a person can engage in creative activity in the form of
research work, teaching, artistic or other creativity, that is, to exercise the right to

19 KynerypHi npasa B npeueneHTHiii npaktuui €sponeiicbkoro Cyay 3 npas mogunn. 2011.
URL: https://www.echr.coe.int/Documents/Research_report _cultural _rights.pdf.
! JIucenxos C.JI. KynbrypHi npasa. K.: JIubins, 2001. C.431.
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freedom of creativity. In this case, the right to education is one of the ways to
realize the right to freedom of literary, artistic, scientific and technical creativity'2.
The right to freedom of creativity is in a dialectical relationship with the right to
access to the cultural achievements of the nation, people, and humanity. The
realization of the right to freedom of creativity is impossible without access to the
cultural achievements of the nation, people, and humanity. Often, the content of
creativity is subjects related to historical events, the development of society and
the state, history, science, and culture. Sometimes the creative process involves
the need to study old books and other publications that are of historical, artistic,
scientific, and literary value, or to turn to original works of art of painting,
graphics, and sculpture, and traditional folk art. Without ensuring access to the
cultural achievements of the nation, people, and humanity, the realization of the
right to freedom of creativity is impossible .

The dialectical connection between the right to freedom of creativity and the
right to access the cultural achievements of the nation, people, and humanity is
manifested in reproduction. Social progress, the dynamics of culture, and spiritual
values are the result of creative activity. Therefore, there is a dialectical
connection between the right to freedom of creativity and the right to access the
cultural achievements of the nation, people, and humanity. The right to freedom
of creativity determines the need for the right to access the cultural achievements
of the nation, people, and humanity. The creative process involves turning to
cultural values: the study of ancient books, original works of art, folk art, etc. On
the other hand, the consequence of the absence of creative activity is cultural
regression. Conversely, the implementation of the right to freedom of creative
activity leads to the further enrichment of the cultural achievements of the nation,
people, and humanity. In terms of its scope of implementation in public life, as a
criterion for classifying the rights and freedoms of an individual, the right to
freedom of creativity belongs to the cultural rights and freedoms of a person, since
it is closely related to human activity in the sphere of culture and spiritual life'*.
Cultural rights are state-guaranteed opportunities for intellectual development,
creative realization and self-expression of a person, access to the cultural
achievements of the nation, people, and humanity, their assimilation, use, and
participation in their further enrichment. These include: the right to education; the
right to freedom of literary, artistic, scientific, and technical creativity; the right
to access the cultural achievements of the nation, people, and humanity.

12 Minosa T.M. KoHcTuTyiifHe NpaBo TIOUHU i TpOMajsTHHHA Ha CBOOOIY HayKOBOI TBOPYOCTI
B YKpaiHi: auc. k.10.H. 2008. 211 c. 11.

13 Mymak H.b. KonnentyanmbHi migxomu mo kiacudikaiii mnpaB JIOAMHHM B yMOBax
rinobanizaniiaux — mpoueciB.  Yaconuc  Kuiscvkoeo  ymigepcumemy npasa. 2011. URL:
http://kul.kiev.ua/images/ chasop/2011_2/298

4 TManitox B. II. Oco6auBocTi 3acTocyBaHHs cyaamu Ykpainu KoHBeHIi mpo 3aXucTHpas
JIFOMHY T2 OCHOBHUX CBOOOJ: HaBY.-NpakT. noci6. Mukomnais: Arox, 2003. 130 c.
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The right to freedom of creativity is closely related to the right to work and
the right to rest, because creative activity can be both a form of work and rest.
The connection between the right to work and the right to freedom of creativity
is manifested in the case when the creation of an intellectual product is part of the
employee's direct labor duties!®. The right to freedom of literary, artistic,
scientific, technical creativity, freedom of teaching in interaction with the right to
work can be transformed into a labor duty. This interaction should not be
considered as a restriction of the right to freedom of creativity, because the
peculiarities of labor relations provide for the rules of internal labor regulations,
work regime. In free time from work, a person can exercise the constitutional
right to freedom of creativity in full. The guarantee is the right of workers to rest.
That is, during rest time, which includes the right to a lunch break, the right to
days off, the right to vacation, the employee has the right to freely engage in
creative activities.

The right to freedom of creativity is closely related to the right to receive
creative leave, which is granted to complete a dissertation for a scientific degree,
as well as to write a textbook, monograph, reference book or other scientific work.
In addition, creativity is an activity that can be both work and rest. Creativity as
a form of rest satisfies a person's needs for self-expression, self-affirmation,
which contributes to the restoration of both physical and spiritual strength. In
other words, when an employee is temporarily, with pay, released from his main
job to engage in creative activity, the primary needs of the person (physiological)
are ensured. The right to freedom of creativity is related to the right to the results
of creative activity'®. That is, the right to freedom of creativity is a phenomenon
that may result in the right to the results of creativity. The peculiarities of such a
connection are the sequence of these rights in time: the right to freedom of
creativity always precedes the right to the results of intellectual activity. Even in
the case when the right to the results of intellectual activity is transferred to
secondary subjects, the act of creating an intellectual property object remains
primary in time. The connection between the right to the results of creative
activity and the right to freedom of creativity is also seen in the fact that the first
is intended to promote the development of initiative in the realization of a person's
creative abilities through the ability to obtain a means of subsistence.

As a result of the right to freedom of creativity, the right to the results of
creativity, the right to intellectual property, may arise. The right to freedom of
creativity always precedes the right to the results of intellectual activity. On the
other hand, the right to the results of creative activity and intellectual property are

15 TTpoGnemu peatizalii Mpas JTFO/IMHK Ta TPOMA/ITHUHA B YKpaiHi: MoHOrpadisi / KOIL. aBTOpiB; 3a pejl.
H.M. Onitrenko, O.B. 3aituyka. K.: TOB «Bunasauirso “FOpuaidna qymka”», 2007. C. 69-70.

16 Tlyana O. O., Kono6osa S.IO. Ilpobremu 3miiicHeHHs mpaBa Ha CBOOGOLY TBOPYOCTI.
VYuieepcumemcwvki naykosi sanucku. 2011. Ne 2. C. 81-86.9.
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intended to promote the initiative in the development and realization of a person's
creative abilities through the ability to obtain a means of subsistence. In addition,
a close connection is evident between the right to freedom of creativity and the
right to use the cultural potential of humanity. Reflecting on their relationship, it
is worth recalling the history of the evolution of mankind and individual scientific
discoveries that have had a cardinal impact on the process of social development.

The importance of solidarity rights in science and creativity has been observed
since the dawn of human development among different peoples, discoveries have
been repeatedly repeated and confirmed in practice, becoming the property of all
mankind. The correlation between the right to access to the cultural heritage of
humanity and freedom of creativity is also manifested in the moral responsibility
of scientists to society, in the need for broad international cooperation of
scientists. As a result of ensuring access to the cultural heritage of humanity, new
creative results, objects of intellectual property, are created by the joint efforts of
scientists, and scientific and technological progress occurs'’.

In addition to access to the use of the common heritage of humanity, the right
to freedom of creativity is closely related to the right of the community to
political, social and cultural self-determination. Awareness of the imperfection of
the institution of human rights is felt in the process of solving ethnic problems of
legal regulation of traditional knowledge. Traditional knowledge is an important
creative heritage of the people, a separate community, which is of decisive
importance for the cultural identification of a particular community. The problem
of legal regulation of traditional knowledge as a result of the creative activity of
the community is extremely relevant. Traditional knowledge is the heritage of the
community, the people, and it is necessary to create incentives for its preservation
and guarantees of transmission to future generations through legislation'®.
However, today there are many problems in the field of international cooperation
on issues of harmonizing the ownership of traditional knowledge, determining its
owners, identification and use. Knowledge of folk culture, ethnogenesis, the
origins of national mentality are components of traditional knowledge. Rich folk
traditions, museums, where samples of folk art, folklore (both oral folk art and
music, singing, dancing, etc.) are collected, archives with folklore recordings
need protection. The state should take care of solving these problems. In the
world, traditional knowledge is taken care of by the World Intellectual Property
Organization. Traditional knowledge today belongs to new objects of intellectual
property, which are not sufficiently studied as such (what kind of protection they
require, how to provide them with protection).

17 Pa6inosuy [1.M. Mixxnapomui crannapty npas momunn. Ilpaso Yipainu. 2015. Ne 10. C. 58-64.
'8 Pabinosuu I1.M. Tlpasa moaunu i rpoMajisiHuHa: HaBY. noci6uuk. K.: Atika, 2004. C.158-159.
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2. Mechanism for ensuring and restricting the right to freedom of creativity

The effectiveness of the mechanism for ensuring the rights, freedoms, and
interests of a person protected by law is determined by the effectiveness of their
guarantee, the system of conditions and means that allow the full realization of
the entire set of rights and freedoms. Guarantees of the right to freedom of
creativity are a system of socio-economic, political, cultural, and legal means and
conditions that ensure protection, realization, and defense in the event of violation
or non-recognition of the right to freedom of creativity and contribute to the
expansion of its content and scope. The system of guarantees of the right to
freedom of creativity is represented by general and legal (special legal)
guarantees. General guarantees are divided according to the characteristics of the
sphere of social relations that is the basis of their functioning into socio-economic,
political, and cultural. Socio-economic guarantees for ensuring the right to
freedom of creativity are the creation of favorable conditions for socio-economic
development and equal opportunities for the realization of the creative potential
of each person. Socio-economic guarantees are important in ensuring the right to
freedom of creativity, because if they are declarative, a person’s will (desire) to
realize creative abilities may be absent. Political guarantees for ensuring the right
to freedom are the creation of conditions for ideological pluralism, the formation
of civil society, the rule of law, freedom of activity of creative unions, public
associations, and the absence of censorship!®.

Cultural guarantees for ensuring the right to freedom of creativity include the
existing system of cultural and ideological values, the general level of public
consciousness, the level of awareness of the nature and purpose of the right to
freedom of creativity, the level of public activity, and education. Among the
factors that influence the effectiveness of ensuring the human right to freedom of
creativity, legal guarantees occupy a key place, which are divided into domestic
and international legal. They are represented by regulatory and institutional
guarantees for ensuring the right to freedom of creativity. Regulatory and legal
guarantees of the right to freedom of creativity are presented in the norms-
principles and norms that establish legal responsibility, as well as norms that
establish a system of legal obligations in the field of creative activity. Institutional
guarantees for ensuring the studied right include the system of state authorities,
local governments, public organizations and political parties, as well as the
individuals themselves, whose activities are aimed at the implementation of
freedom of creativity?.

International legal instruments ensuring the right to freedom of creation
include the American Bill of Rights of 1791, the Universal Declaration of

19 PomoBceka 3. TIpaso Ha cBoboy TBOpUOCTi. [Ipaso Yrpainu. 2016, Ne 11. C. 131-143.
2 Ckpunmiok O.B. Cpoboja AyMKH i CJ0Ba: KOHCTHTYIIHHO-NPaBoBi rapaHTii B YKpaiHi.
FOpuouuna Yxpaina. Ne 3.2011. C. 28 -32.
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Creative Freedom of 1948, the International Covenant on Economic, Social and
Cultural Rights of 1966, the International Covenant on Civil and Political Rights
of 1966, the Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950, the Charter of Fundamental Rights of the European Union of
2000, the UNESCO Declaration on Race of 1978, the Declaration on Social
Progress and Development of 1969, the Declaration of Principles "Building the
Information Society — a Global Challenge for the New Millennium" of 2003, the
Paris Convention for the Protection of Industrial Property of 1883, the Berne
Convention for the Protection of Literary and Artistic Works of 1971, the
Universal Copyright Convention of 1952, European Cultural Convention of 1954,
EU Directive 2019/790 of 17 April 2019 on copyright and related rights in the
digital single market. Effective international legal guarantee of freedom of
creative activity is possible only if regulatory and institutional means of ensuring
it interact. International institutional guarantee of the right to freedom of creativity
is carried out through bodies and legal procedures within the framework of which
the activities of international institutions are implemented. International
institutional means of ensuring the right to freedom of creativity include the
United Nations Educational, Scientific and Cultural Organization UNESCO, the
UN Human Rights Council, the Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression, the Human Rights
Committee, the Committee on Economic, Social and Cultural Rights, the
European Court of Human Rights, and the World Intellectual Property
Organization.

In order to improve the international legal protection of the right to freedom
of creativity, it is advisable to develop a single international document
guaranteeing freedom of intellectual expression at the international level, which
will meet the requirements of the information society, where the driving force of
development and transformation is human intellectual creativity. Effective
international legal guaranteeing of freedom of creative activity is possible only
under the condition of interaction of regulatory and institutional means of
ensuring. International institutional guaranteeing of the right to freedom of
creativity is carried out through bodies and legal procedures within the framework
of which the activities of international institutions are carried out. The
disadvantage of international legal standards is that freedom of creativity is not
defined as a separate category. In current international legislation, freedom of
creativity is considered as a component of freedom of speech, which complicates
the international legal protection of freedom of creativity?!. We consider it
advisable to develop a single document that would guarantee the provision of
freedom of intellectual expression at the international level. Therefore,

2! Ckpunnrok O.B. KoHCTUTY1iiHO-TIpaBOBE pery ioBaHHs 0OMEKEHHs MpaB i cCBOGO JTIOAHHHY i
rpoMajsHuHA B YKpainu. [ly6niune npaso.2011. Ne 3. C. 5-11.
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international protection of creative freedom within the framework of international
guarantees of intellectual property rights (as well as within the framework of
freedom of speech) is partial, as it does not cover all creative results.

Restrictions on the right to freedom of creativity are the limits established by
international law and national legislation for the exercise of freedom of creativity
and measures and means expressed in prohibitions, suspensions, obligations,
responsibility and meet the requirements of legality, expediency, proportionality,
ensuring the necessary balance between the interests of the individual, society and
the state?>. The limits of freedom of creativity are the interests, rights and
freedoms of other persons, as well as the system of legislation that establishes
prohibitions and responsibility to prevent abuse of freedom by the individual.
Restrictions on the right to freedom of creativity can take place only if there is a
direct indication in the legislation and is a justified provision of the highest good.
The highest social values are human life, his freedom, dignity, health, morality of
society, support of state security, ensuring public order, etc. International law,
national legislation protects these benefits from encroachment, establishing the
limits of freedom of creativity. Restriction of the right to freedom of creativity is
the establishment of a legitimate (legal) scale of freedom of creativity through
current legislation. Regulatory and legal acts that establish restrictions on the right
to freedom of creativity are an indicator of the progress of the achieved level of
development of social reality, values and guideline®s.

The criteria for the legality of restrictions on the right to freedom of creativity
are: legitimacy (legality) — restrictions on the right to freedom of creativity must
be provided for by international and national legislation; purpose — restrictions on
the right to freedom of creativity must be justified, commensurate with the goal,
comply with the principle of proportionality and not go beyond what is absolutely
necessary; content — restrictions on freedom of creativity cannot be interpreted
broadly, comply with the main content of freedom of creativity and its social
purpose. The possibility of restrictions on fundamental human rights and
freedoms by the state is provided for in virtually all international legal acts
regulating human rights and fundamental freedoms?*. Each treaty defines the
limits of possible restrictions and an exhaustive list of grounds for them.
Recognizing human rights and freedoms as the highest social value, the
international community does not reduce them to an absolute, establishing
restrictions in order to achieve a balance between the rights of the individual and
the interests of society as a whole. The issue of lawful restrictions on human rights

22 CeniBon M.®. Kputepii 06MeKeHHS IPaB JIOAMHH Y NPAKTHL KOHCTHTYLIHHOTO IIPaBOCY ISl
Bicnux Koncmumyyitinoeo Cyoy Yxpainu. 2005. Ne3. C.41.

2 Ilemmyuenko 0. CoGoja HayKOBOI TBOPYOCTI SIK KOHCTMTYLIHHE MpPaBO JHOAMHH i
rpomansHuHa. Bicnux Hayionamsnoi akademii nayk Yxpainu. 2008. Ne 3. C. 36-43.

2 Illumka P. B. Ilpupoma Ta 3MicT mpaBa cBOGOIM TBOPHUOCTi. Bicnux Xapkiecokozo
HayionanbHoz2o ynieepcumeny snympiwnix cnpas. 2002. Bur. 19. C. 206-210.
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and freedoms by state institutions has acquired particular importance in the
context of the concept of a state governed by the rule of law. The subject of
constant concern of the international community is the establishment of lawful
restrictions on the right to freedom of creativity and uniform criteria for such
restrictions. The Convention for the Protection of Human Rights provides for
freedom of artistic expression within the framework of the freedom to receive and
impart ideas. This right includes the freedom to hold opinions, to receive and
impart information and ideas without interference by state authorities and
regardless of frontiers.

However, this article does not prevent states from requiring licensing of radio,
television or cinematographic enterprises. That is, the exercise of the right to
freedom of creativity by one person should not violate the rights of other people.
Unlimited freedom of creativity is one of the prerequisites of social progress, the
main priority of the cultural policy of the state, a democratic society. Freedom of
speech, information, communications, creativity and culture are the main
elements of democratic government. The value of creativity, intellectual
development implies the need to protect them from encroachments and
interference by the state. However, despite the fact that society has acquired the
most intensive evolutionary and innovative, cultural development during periods
of the least restrictions on freedom of creativity, in some cases a person needs
protection from the results of creative activity, their dissemination and
implementation. The lawful restriction of the right to freedom of creativity is one
of the most urgent political and legal issues throughout the development of
mankind?,

The right to freedom of expression is provided for in Article 10 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter referred to as the ECHR or the Convention), which is part of national
legislation as a valid international treaty. Certain restrictions on the right to
freedom of expression, established by international law as a legal means of
regulating the limits of state interference in the exercise of a subjective right by
an individual, are not always interpreted unambiguously in practice. Compliance
with the right to freedom of expression provided for by the Convention is ensured
by a supervisory mechanism — the European Court of Human Rights, whose
decisions have a precedential nature for the participating states. Thus, the main
criteria for the legality of restrictions on the right to freedom of expression for the
ECHR are: legitimacy (lawfulness), purpose, content. However, in the practice of
the European Court of Human Rights there are different legal positions on
restrictions on the right to freedom of expression.

% Spemenko JI. KpeaTMBHiCTb SIK TBOPYIiCTb: CITiIbHE Ta BigMinHe. Buwa ocsima Yipainu. 2010.
Ne 4(39). C. 117-123.
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That is, in cases concerning the exercise of the right to freedom of creativity,
the ECHR holds the opinion that in cases where the religious feelings of a part of
the population could be offended as a result of the exercise of freedom of artistic
expression, the subjective right to freedom of creativity should be limited. One of
the criteria in the case law of the ECHR is the method of quantitative risk
assessment. It is impossible to satisfy the realization of the freedom of a few
individuals by violating the rights of millions, because democracy is still an
indicator of the will of the majority. In each case considered by the ECHR, there
are grounds for making a decision both in favor of the complainants and in support
of governments regarding the restriction of freedom of creativity?.

The importance of the above restrictions on the right to freedom of creativity
in the case law of the European Court of Human Rights is that: 1) they concern
topical issues regarding the restriction of freedom of creativity as the legitimacy
of the right to freedom of expression, which is enshrined in Article 10 of the
Convention; 2) in the cases of the ECHR, the court ruled that the convictions in
these cases did not violate Article 10 of the Convention and supported the
positions of the national courts regarding interference with the freedom of
expression of artists; 3) the ECHR decision indicates the absence of a single
international concept of "public morality", from which it can be concluded that it
is appropriate to determine general trends in the development of modern morality
of mankind; 4) the ECHR decision in complaints regarding the restriction of the
right to freedom of creativity, which encroaches on the religious feelings of a part
of the population, the norms of public ethics and morality, provided that the state
intervention was carried out with a high degree of conviction in its expediency,
the court sides with the national courts. Relevant restrictions on freedom of
creativity are considered legitimate if they are aimed at preventing contempt for
the feelings of national minorities or believers, at protecting the most vulnerable
categories of the audience (children), if there is a danger that they may gain access
to this information.

However, these are considered decisions, because under the same slogans,
censorship and other undemocratic institutions can be introduced, and here the
opinion of the ECHR as the guarantor of the Convention is important. So,
summarizing the practice of the ECHR on restrictions on freedom of creativity,
which are necessary in a democratic society, it is worth noting that the Court
disapproves of restrictions on the freedom to express creative views and
assessments, disagreement with the political opinion of the authorities,
politicians, political institutions, if reliable information of critical content is
covered in a literary, artistic or other creative form. However, when it comes to
defamation, humiliation of honor, dignity of real persons, the ECHR supports the

% Slpmox JI. B. €Bponeiicbki npaBoBi rapaHtii 3a0e3neYenHHs cBOOOH BHPaXKEHHs MOTIIS/IB
JIOAWHU: TIOHATTH, BHUAM. Jlep)kaBOTBOPEHHS Ta NpPAaBOTBOPEHHS B YKpaiHi: mpobnemu Ta
MEPCIEeKTHBY PO3BUTKY: Marep. y4acH. Il Hayk.-mpakt. koH¢. (JIbBiB, 11 kBiT. 2016 p.). JIbBIiB:
HHITIIT HY «JIsBiBCBHKA mosiTexHikay, 2016. C. 193-197.
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intervention of governments in the implementation of the right to freedom of
creativity. Therefore, in the European legal tradition, freedom of creativity is
closely related to restrictions, the need for which must be proven with a high
degree of their legitimacy (legality), proportionality (proportionality) and
expediency (purpose)?’.

Analysis of the decisions of the European Court of Human Rights on the
violation of Article 10 of the Convention makes it possible to generalize the case-
law of the ECHR in the field of restrictions on the right to freedom of creativity
and divide, depending on the grounds for state interference in freedom of
creativity, into the following groups: 1) restrictions on the right to freedom of
creativity for the purpose of protecting the health or morals of others;
2) restrictions on the right to freedom of creativity that are necessary in a
democratic society in the interests of national security, territorial integrity or
public safety, for the prevention of disorder or crime; 3) restrictions on the right
to freedom of creativity for the purpose of protecting the reputation or rights of
others. When restricting the right to freedom of creativity for the purpose of
protecting the health or morals of others, the case-law of the ECHR recognizes a
wide margin of appreciation for states. When deciding on the limits of state
intervention in order to protect public morality, the Court proceeds from the
absence of a single, agreed-upon international concept of “public morality”. The
limits of freedom of creativity are established by states in accordance with the
norms of public ethics and morality. Appropriate restrictions on freedom of
creativity are considered legitimate if they are aimed at preventing insult to the
feelings of national minorities or believers, at protecting the most vulnerable
categories of the audience (children), etc. Comparatively narrower are the
restrictions on freedom of creativity in the practice of the ECHR in cases related
to encroachments on the democratic principles of society in the interests of
national security, territorial integrity or public safety, to prevent riots or crimes.

The precedent of such decisions in assessing the justification of government
actions, their necessity by an urgent social need, proportionality and compliance
with a legitimate aim. When interfering with the right to freedom of creativity,
the fairness of the balance between the restrictions that are necessary in a
democratic society and the right to freedom of expression of creative views is
analyzed. Summarizing the practice of the ECHR on restrictions on freedom of
creativity, which are necessary in a democratic society, it can be concluded that
the Court disapproves of restrictions on the freedom to express creative views,
disagreement with the political opinion of the authorities, if the creative form
reflects reliable information of critical content. In decisions on restrictions on the
right to freedom of creativity for the purpose of protecting the reputation or rights
of others, the ECHR indicates that creators are not immune to the possible
restrictions specified in paragraph 2 of Article 10 of the Convention, and a person

2" Spmon JI.B. CBiTOBi MiKHapOAHO-TIPABOBI CTaHAAPTH CBOOOAM BHUPAXKEHHs TOTIALIB Ta
rapaHrii if 3a0e3neuenus. /1ybaiune npaso.2017. Ne 2 (26). C. 163-173.
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who exercises the freedom of expression of his creative opinion assumes, in
accordance with the conditions established in the specified paragraph, obligations
and responsibilities. In cases where the content of the creativity is defamation,
humiliation of the honor, dignity of real persons, the ECHR supports proportional
interference by governments in the exercise of the right to freedom of creativity.

Summarizing the decisions of the ECHR in the field of restrictions on the right
to freedom of creativity, the following assessment criteria can be distinguished in
the case law of the ECHR: 1) the method of quantitative risk assessment (the
realization of the freedom of creativity of a few individuals cannot be satisfied by
violating the rights of millions); 2) interference with freedom of creativity due to
probable harm (the Court disapproves of restrictions on the freedom of expression
of creative views due to probable harm, which does not exist); 3) mass access to
the results of creativity (special attention is paid to whether the work is intended
for a wide audience or a narrow circle of readers); 4) the form of expression of
creativity (the coverage of ideas in a literary metaphorical style should be assessed
in this context); 5) the content of creativity is real facts or fiction (the coverage of
factual material in the work or the use of fiction with the aim of humiliating the
honor and dignity of real persons). Having analyzed the decisions of the European
Court of Human Rights on the violation of Art. 10 of the Convention, it can be
determined that interference by states with the freedom of creativity is considered
justified by the Court if it is lawful, proportionate to the purpose of the restriction
and has a justified aim. For the most part, the ECHR justifies restrictions on the
right to freedom of creativity for the purpose of protecting the health or morals of
others; restrictions on the right to freedom of creativity that are necessary in a
democratic society in the interests of national security, territorial integrity or
public safety, for the prevention of disorder or crime; restrictions on the right to
freedom of creativity for the purpose of protecting the reputation or rights of
others. The main criteria for assessing the justification of interference by the state
in the case-law of the ECHR: the method of quantitative risk assessment;
justification of interference with freedom of creativity due to probable harm; mass
access to the results of creativity; form of expression of creativity; content of
creativity.

CONCLUSIONS

The vocation of intellectual property law is not only to protect property and
personal rights of intellectual property, but also to protect the right to freedom of
creativity, as well as to regulate relations that arise in connection with the
implementation of this right. A creative approach allows you to overcome
difficulties in conditions of sharp changes in modern social life, to outline a new
goal caused by changes, to create freedom of choice, to reveal your creative
potential to each individual. Creativity leads to the development of the individual,
forms a connection between generations and influences historical development.
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Human activity only becomes creativity when it contributes to the development
of the human personality, culture and, above all, the spirituality of the individual.

Creativity is always determined by the principles of goodness, truth, beauty
and their synthesis — spirituality. Based on the conducted study of the category of
"creativity", its features and essential dimensions, we consider it necessary to
formulate the following conclusions. In its positive expression, freedom is both
creativity and a source of novelty. Freedom and creativity are closely connected,
since freedom is the key to creativity, and creativity opens up new opportunities
for freedom. The right to freedom of creativity is a right that a person exercises
freely and at his own discretion, since the exercise of the right to freedom of
creativity concerns primarily the sphere of his private life. The peculiarity of
creativity is that it seeks to go beyond even its creator. The author cannot reliably
predict or control the reaction that his creation will cause in the audience, as well
as what his product of creative activity will inspire others to in the future,
therefore it can be said that the product of creative activity as a result acquires its
own freedom. In the legal plane, the object of intellectual property rights acquires
its own freedom after the expiration of intellectual property rights.

Creativity is reflected in various approaches, but there are also common
features that can be distinguished: creativity is inherent in human activity;
creativity arises in the process of human activity or a combination of different
types of human activity; the result of creativity is the creation of new qualities of
material and spiritual being; is based on the understanding of existing experience;
creativity is realized in society and is a source of cultural values of society. We
believe that the vocation of intellectual property law is not only to protect property
and personal rights of intellectual property, but also to protect the right to freedom
of creativity. As well as to regulate the relations that arise in connection with the
implementation of this right. Creative activity is one of the spheres of cultural
activity. Activity in the sphere of culture is much broader than creative activity
and is not always of a creative nature. The ways and forms of expression in art,
as in any other creativity, are different. The results of creativity can give rise to
contradictions of emotions, feelings and thoughts. One of the general tasks of
creativity is to touch in artistic form or through ideological and emotional content
to various emotions and thoughts of a person.

Therefore, ensuring freedom of creativity is of equal importance for creators
as the protection of intellectual property rights. As a result of studying creativity,
we can conclude that it is reflected in different approaches, but there are general
features of creativity that can be distinguished, namely: creativity is inherent in
human activity; creativity arises in the process of human activity or a combination
of different types of human activity; the result of creativity is the creation of new
qualities of material and spiritual existence; creativity is based on the
understanding of existing experience; creativity is realized in society and is a
source of cultural values of society. Each human action is conditioned by the
desire to satisfy a certain need or interest. When a person exercises the right to
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freedom of creativity, he also seeks to satisfy his interests, among which the
following can be distinguished: in cognition; in reform, improvement,
modernization; the need to convey his idea, creative result to the world; to be
useful; in recognition; in self-realization; in material reward.

Supporting innovation inevitably leads to progress in society, the field of
intellectual property is rapidly developing and new objects of intellectual property
law appear that require recognition and legal protection. Many constitutions of
modern states refer to intellectual property related to creative work, which is
reflected in a certain set of relevant rights and obligations. This circumstance
emphasizes the importance of freedom of creativity and intellectual property in
the modern world, the relevance of research on the topic of creativity, since
creativity is not a stable phenomenon, it is rapidly developing and on its way
encounters contradictions that need to be resolved. The basis for the creation of
any object of intellectual property law is the cultural heritage of previous
generations. But the results of intellectual creative activity that are created today
and will be created in the future are no less important.

SUMMARY

The study of the right to freedom of creativity is important because it reveals
its place in the system of human rights and freedoms, highlights the interaction of
this right with other rights and freedoms, which are quite diverse in content and
purpose. The relevance of the study of the classification identification of the right
to freedom of creativity in the system of rights and freedoms is determined by the
need for free creative self-expression of a person, access to cultural heritage and
the development of one's creative potential. The presence of various
classifications of human rights and freedoms allows us to better characterize the
content and features of a particular right. In the study of the right to freedom of
creativity, we consider it appropriate to use the most established classification of
the distinction between human rights and freedoms by sphere of life, which
distinguishes rights and freedoms into: civil (personal), political, economic, social
and cultural. The effectiveness of the mechanism for ensuring the rights,
freedoms, and interests of a person protected by law is determined by the
effectiveness of their guarantee, the system of conditions and means that allow
the full realization of the entire set of rights and freedoms. Guarantees of the right
to freedom of creativity are a system of socio-economic, political, cultural, and
legal means and conditions that ensure protection, realization, and defense in the
event of violation or non-recognition of the right to freedom of creativity and
contribute to the expansion of its content and scope.
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